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` APPELLATE CIVIL. 2 wi 


Before Mr. Justice A. G. R, Henderson. 


KURANU HAZRA ařas BIJOY CHANDRA HAZRA 


v, 
GOKUL CHAND BRAJABASHI.* 


Specific performance, sutt for—Decree in part—No stipulation in the contract 

Jor sale—Spectfic Relief Act, ( I of 1877), section 16, applicability of. 

The appellant (defendant No; 1) executed a document in favour of the 
plaintiff by which he contracted to sell a certain plot of land for a certain sum 
and some money was paid as earnest money. Two days later the appellant sold 
part of the aforesaid plot of land to another namely defendant No 2. Ina sult 
for specific performance instituted by the plaintiff the trial Court only gave a 
decree for the refund of the earnest money. The lower appellate Court passed 
a decree directing the-defendant No. 1 to convey the remainder of the property 
in his hands. On appeal by the defendant No. t | 

Held, that In view of the fact that Section 16 of the Specific Rellef Act was 
not applicable to the facts of the case and as there was nothing to suggest that 
part of it stood on a separate and Independent footing, no decree for specific 
` performance of a portion of the property could be passed. . 


Appeal by Defendant No.1. 

Suit for specific performance of a contract. 
© The material facts will appear from the judgment. 

Messrs, Jatindra Nath Lahiri and Subodh Chandra Roy Chos- 
dhury forthe Appellant. . 

Missis: Girija Prasanna Sanyal and Sourindra Narayan Ghose 
for the Respondent. C. A V 


*Appeal from Appellate Decres No, .1377 of 1936, against the decree of 
Nikunja Behari Banerjee, Esq., Additional Subordinate Judge, Dinajpur, dated 
the 4th April, 1936, thodifying that of Azizul Islam, Esq , Munsiff, ist Court, 
dated 27th November, 1935. e 
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The judgment of the Court was as follows: 


Henderson, J.:—This appeal hag arisen in connection with a 
suit for specific performance of a contract. The defendant No. r, 
who is the appellant, executed Exhibit 2 in favour of the plaintiff 
by which he contracted to sell a certain plot of land. Rs. 49 was 
paid by the plaintiff as earnest money, the price being fixed at 
Rs. goo. This wason the 27th of Agrabayan 1341. Two days 
later the appellant sold part of the plot to defendant No 2 for 
Rs. 690. Both the Courts below found that defendant No. 2 was 
a bona fide purchaser for value without notice of the contract 
between defendant No. 1 and the plaintiff. The Munsiff gave the 
plaintiff a decree for a refund of the earnest money which he had 
paid. On appeal by the plaintiff the Subordinate Judge passed a 
decree directing the defendant No. r to convey the remainder of 
the property to the plaintiff for Rs, 450 minus Rs. 49 which had 
already been paid as earnest money. 

The defendant No.1 has now appealed to this Court on the 
ground that section 16 of the Specific Relief Act has no application 
to the facts of the case, 

There is nothing in the contract, Exhibit 2, to suggest that part 
of it stands ona separate and independent footing from another 
part. It is merely an agreement to sell a plot of land for a certain 
sum of money. There is no more reason for regarding that contract 
as two separate contracts to sell two portions of the plot than there 
is for regarding it as a hundred separate contracts, each for selling 
a hundredth part of the plot. That being the case, itis very 
difficult to see how section 16 of the Specific Relief Act can have 
any application. 

It was, however, argued on behalf of the respondent that the 
effect of the sale of a part of the plot to defendant No. 2 is to make 
the original contract into two separate divisible contracts, I have 
already stated tbat in my opinion this is unsound, because there is 
nothing to support it in the original contract itself. But supposing 
this contention were accepted, the very difficulty that was pointed® 
out by their Lordships of the Judicial Committee in the casé of 
Graham x. Krishna Chunder Dey (1), would arise., The agreement 
made by the appellant was that the whole plot cf land would be 
sold for Rs. 900. There is absolutely no evidence to support a 
finding that the portion sold to defendant No, 2 and balance are of 
equal value. Indeed the reluctance of the appellant to accept the 


(1) (1924) L L. R, 5a Calc, 995.° 
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decree made in the lower Court strongly suggests that they are not. 
In that view of the case it is quits impossible to support the decree ‘1937. 
for specific performance of a part only of the contract. Kuran Hazra l 

Finally, no such case as this was ever made by the plaintif at 
th trial. He instituted a perfectly straight-forward case against Gat Sig 
both the defendants and he asked that the whole plot should be 

. z ree Henderson, F. 

transferred to him for Rs. goo in terms of the original contract. —— ” 
He never said that the balance which is now available is worth 
Rs. 450 in terms of the contract. That being the case, there are 
really no materials on which the learned Subordinate Judge could 
pass this decree. 

Accordingly, this appeal must be allowed, the decree of the 
lower appellate Court set aside and that of the Munsiff restored. 
In view of the conduct of the appellant, he will have no costs either 
here or in the Court below. 


P, R s Appeal allowed, 


PRIVY COUNCIL. 


Present: Lord Macmillan, Sir Shadi Lal and Sir 


George Rankin. 
PRADYUMNA KUMAR MULLICK P.C. 
A o 1937. 
ss See 
KUMAR DINENDRA MULLICK AND ANOTHER. - April, 22, 23. 
È Func, 4. 


[ON APPEAL FROM THE Hic COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL ] 


o Morigage—Decres granted to mortgagee in action to recower debt by sale; of- 
mortgaged property—Righis ‘of moertgagee-decrecholder assigned to new 
mortgages—Further advances to debtor by new mortgages on new mort- 
gage with other property as additional security—Clause in new mortgage 
permitting mortgagee to consolidats rights under the new mortgage. with 
rights under the decree—Whether enforceable—Unsuccessful application 
by morigagee to obtain personal decree for all money due—Subsequent 
action brought by mortgagee on the personal covenant in new morigage— 
Whether barred by previous application—Whether clause in -new ‘mort- 
gage an adjustment of the decree for sale—Res Fudicata—Limitation— 
Code of Gipil Procedyre (Act V of 1908), O a1 7.2; O. 347.6. 
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Certain mortgagors having falled to redeem a mortgage within the 
stipulated perlod, the mortgagees brought proceedings by which they obtained 
a final decree, for sale of the mortgaged property. The sale was postponed 
by arrangement, and another person, the plaintiff, agreed to discharge the 
entire debt due to the first mortgagees, the decree-holders, and to advance 
further money to the mortgagors or judgment-debtors, A deed was thon 
executed assigning all the first mortgagees’ rights under the decree in favour 
of the plaintiff, and the debtor executed a further mortgage in favour of the 
plaintiff. By that mortgage, the plaintiff advanced to the debtor the money 
necessary to pay off the first mortgagee, and alsoa further sum, and certain 
other property was brought in as security as well as that covered by the 
original mortgage. In the new mortgage there wasa clause which empowered 
the plaintiff mortgagee, if the additional property should not be redeemed 
within a prescribed period, to include it in the order of sale coniained In the 
original decree (all rights under which had been assigned to the plaintiff),.in 
order that no fresh suit need be instituted on the new mortgage itself. In 
due course the properties included in the original mortgage and the decree 
were sold, and the proceeds paid to the plaintiff. The additional property 
was also sold, privately. A considerable sum, calculated on the basis of the 
covenants contained in the new mortgage, still remained due to the plaintiff 
after sale of all the properties, and he made an application to the Court 
under O. 94 r.6,. of the Code of Civil Procedure to makea personal decree 
for the recovery of the sum due. That application was refused on the ground 
that it was barred by limitation because made more than three years after 
the date of the last judicial sale of the debtor’s property. The plaintiff having 
then brought an action under the personal covenant contained in the new 
mortgage to recover the sum due to him : 


Held (1) That the parties had noauthority by a clause in a mortgage 
toadd to a decree something not included in the claim on which the decree 
was founded, and that they could not confer on the Court jurisdiction to enforce 
a claim not embodied ina decree or an order having the force of a decree. 
(2) That, even if that clause were enforceable, the plaintiff was, notwith- 
standing the unsuccessful application under O. 34r. 6, not debarred from his 
right of suing on the second mortgage, that right not being affected by the 
previous application. (53) That the application did not operate to bar the 
present suit by the rule of res judicata because the application was decided 
ona point of limitation, (4) That the new mortgage was an independent 
transaction and not an adjustment of the decree within the meaning of 
QO, atr, 2. 


Privy Council appeal (No. 74 of 1935) from a decision of the 
High Court at Fort William in Bengal (Costello and Lort 
Williams JJ.) allowing an appeal from a decision of that Court 
in its ordinary original civil jurisdiction (Buckland, J.) in favour 
of the plaintiff. 

L. P. E. Pugh and T. B. W. Ramsay for the Appellant, 

A. M. Dunne and J. M. Pringle for the Respondents, 
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Their Lordships’ judgment was delivered by 

Sir Shadi Lal: Onthe 13th February, 1920, two persons, 
namely Kumar Dinendra Mullick and Kumar Ganendra Mullick, 
executed, in favour of Nandalal Roy and Pulin ‘Krishna Roy, a 
mortgage of certain house property situated in the town of Calcutta, 
to secure the repayment of a loan of Rs, 300,000 with interest 
thereon at 9 per cent. per annum. The mortgagors did not 
redeem the mortgage within the stipulated period of one year 
with the result that on the 26th July, 1921, the mortgagees brought 
an action to recover the money due to them by a sale of the 
mortgaged properly. They obtained onthe rath April, 1922, a 
preliminary decree for sale, which was followed by a final decree on 
the 16th April, 1923. 

In pursuance of the final decree, the mortgaged property was 
directed to be sold by public auction onthe 5th January, 1924, 
but the sale was postponed for one yearin accordance with an 
arrangement arrived at between the parties for the satisfaction of 
the claim of the decree-holders. One, Pradyumna Kumar Mullick, 
who isthe plaintiffin the present action, agreed to discharge the 
entire debt due to the decree-holders and aleo to advance 
Rs, 21,923 to the judgment debtors on terms which will bə discussed 
presently. He paid on the 5th January, 1924, Rs. 100,000 to 
the decree-holders, and promised to pay on the 27th June, 1924, 
Rs, 287,411, 5 annas, and 6 pies, which was the balance of the 
money due to them under the final decree for aale. 

The plaintiff duly paid the sum to the decree-holders, and also 
the additional amount asa loan to the judgment-debtors, There- 
upon, two deeds were executed on the 27th June, 1924, in his 
favour. One of them was a deed of assignment by the decree- 
holders of their rights under the preliminary and the final decrees 
for sale with “the full benefit of all powers, rights, remedies and 
securities” conferred upon them by the mortgage deed and the 
aforesaid decrees. 

e The second document, which was executed by the debtors, 
was a mortgage deed, by which they covenanted to pay, on the sth 
January, 1925, to the plaintiff two sums of money, (1) Rs, 387,411, 
5 annas, and 6 pies, which was} paid by him to satisfy the 
decree ; and (2) Rs, 21,923 advanced by him to the mortgagors, 
The mortgage money was to carry interest at rr per cent. per 
annum, and the repayment thereof was secured, not only by the 
property specified in the first deed of mortgage, but also by two 
other houses conveyed by the second deed, These provisions 
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RS do not require any comment, as similar covenants are found in 

1937 almost every deed of mortgage. But a elause was inserted in 
Pradyumna Kumar tbe deed, which is certainly of a novel character ; and it is this 
Mullick clause which has misled the High Court. In the event of the 


Kumar Dinendra mortgagor’ failure to redeem the property within the stipulated 
Mullick, period, the clause in question empowered the mortgagee to 
Sir Shadi Lal, include the newly mortgaged properties “within the order for sale 
pa contained in and ordered by the said decrees, as if the last 
mentioned properties have been comprised and included in the 
said indenture of mortgage of the 13th day of February, 1920, 
between the mortgagors of the one part and the said Nandalal 
Roy and Pulin Krishna Roy of the other part, without having 
to institute a fresh suit on the footing of these presents, and 
also to include the amcunts due and owing upon these presents 
for the time, being as having been included in the said in 
part recited indenture of the 13th day of February, 1920, and in 

the said decrees.” 


On the 25th August, 1924, the new mortgagee was substituted 
for the decree-holders in the final decree for sale obtained by 
them on the mortgage of jg203; and the houses which were mort- 
gaged by that deed, were sold, and the price realised by the sale 
was paidto him. It appears that the properties conveyed by the 
deed of 1924 were sold privately without invoking the clause 
mentioned above, After giving credit for the amounts realised 
by the judicial and private sales, the mortgagee was still entitled 
to a large sum of money, which as calculated on the basis of the 
convenants contained in the deed of 1924, amounted to 
Rs. 267,513, 14 annas, and 7 pies. It was for the recovery of this 
‘sum that he made an application in December, 1931, under Order 
34, Rule 6 of the Code of Civil Procedure, 1908, asking the Court 
to make a personal decree for the recovery of that sum from the 
mortgagors, He based his claim on the clause in the deed of 
1924 allowing him to treat the money due to himon that 
instrument “as having been included” in the mortgage deed 8f 
1920 and “in the said decrees.” The application was, however, 
dismissed on the ground that, as it was made after the expiry of ~ 
three years from the date of the last judicial sale, it was barred 
by limitation. 

The mortgagee, thereupon, commenced the present action on 
the roth February, 1932, forthe recovery of the money on the 
personal covenant contained in the deed of 1924. The claim was 
resisted on technical pleas, but they were all overruled by 
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Buckland J., who held that the plaintiff was entitled to a personal 
decree on the mortgage deed in his favour. The judgment of the 
Trial Judge was reversed on appeal by a Division Bench com- 
posed of Costello and Lort-Williams JJ. The learned Ju iges 
dismissed the suit on various grounds based mainly on the rejection 
of the plaintif’s application under Order 34, Rule 6, of the Code 
of Civil Procedure. It is against the decree pronounced against 
him by the Court cf Appeal that the plaintiff has brought the 
present appeal, and after contidering the arguments addressed by 
the learned Counsel for the parties, their Lordships have no hesi- 
tation in holding that the appeal must succeed, 

Before dealing with the points cf law decided by the learned 
Judges, their Lordships must clear the ground by stating that the 
mortgage-deed of 1924 was registered in accordance with the law. 
The certificate by the Sub-Registrar on the deed makes it clear that 
it was presented for registration onthe 28th June, 1924, and was 
registered as required by the Indian Registration Act, It was prob- 
ably for this reason tkat the defendants did not object to its 
admissibility on the ground of its non-registration either in their 
written statement before the Trial Court, or in the memorandum of 
appeal preferred by them against the decree granted to the plaintiff 
by that Court. The plaintiff was, therefore, not called upon to 
produce evidence to prove the registration of the deed. Costello J. 
has obviously made a mistake in finding fault with the plaintiff's 
claim on the ground that “ no evidence was given to show that the 
deed of the 27th June, 1¢24, had ever been registered as a 
mortgage.” 

On the merits, their Lordships observe that the pleas advanced 
by the defendants to defeat the plaintiff’s claim, and sustained by 
the Court of Appeal, spring from the peculiar clause to which 
reference has already been made. It is true that under that clause 
the mortgagee wasat liberty to include the additional properties 
conveyed by the deed of 1924 “ within the order for sale” made in 
flursuance of the final decree, as if they had been “comprised and 
included” inthe mortgage of 1920, and to treat the money due 
to him on the second mortgage as tf it was included in the first 
mortgage and in the aforesaid decree, for sale. There, however, 
can be no doubt that the parties had no authority to add to the 
decree something which was not included in the claim upon which 
it was founded. Nor could they confer upon the Court jurisdiction 
to enforce a-claim which had not been embodied in a decree or 
an order having the force of a decree, Their Lordships think that 
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any attempt to enforce the claim in the manner prescribed by the 
clause was bound to fail. 


Assuming, however, thatthe remedy mentioned in the clause 
could be legally enforced, the plaintiff was not thereby debarred 
from availing himself of his undoubted right to bring a suit on the 
footing of the second mortgage ; and the cireumstance that he made 
an infructuous application to obtain a personal decree under 
Order 34, Rule 6, did not take away that right. 


It appears that the Court of Appeal treated the second mortgage 
as an adjustment of the decree for sale- within the meaning of 
Order 21, Rule 2, Civil Procedure Code ; but the terms of the deed 
do not furnish any justification for that view. The mortgage was 
an independent transaction, by which new rights were created im 
favour of the mortgagee. The deed conveyed by way of security, 
certain house property which was not previously mortgaged, and 
contained fresh ccvenants for personal liability. It provided for the 
payment of interest at a rate higher than that stipulated in the first 
mortgage deed. Moreover, the amount secured by the new deed 
excedeed the sum due onthe first mortgage. Itis true that the 
consideration for the new mortgage included, inter alia, the sum 
calculated on the basis of the final decree ; but that fact would not 
convert that mortgage into a transaction which can be held to be 
an adjustment of a decree. 


There was, in their Lordships’ opinion, no adjustment of the 
decree for sale, such as is contemplated by Order 21, Rule 2; and 
it was not the duty of the decree-holder to certify the alleged 
adjustment to the Court executing the decree. Nor does section 47 
of the Civil Procedure Code apply to the case, The suit does not 
seek to execute the decree made in the previous case, but purports 
to enforce the rights conferred upon the plaintiff by the deed of 
1924, which rights are materially different from the terms of 
the decree. 

It is also said that the rule of res judicata operates as a bar t& 
the suit. The only matter previously decided was that the appli- 
cation for a personal decree made in December, 1931, was barred 
by limitation. But in the present case there is no issue as to limi- 
tation which can be affected by the previous decision, which pro- 
ceeded upon the special facts applicable to that application. 

Their Lordships are unable to understand how the rule of 
estoppel, which has been relied upon by the Court of Appeal, can 
“have any application to the facts of this case. It appears to have 
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been assumed that the plaintiff having elected to apply for a 
personal decree in the previous case was estopped from bringing a 
suit to enforce bis rights under the second mortgage. But this view 
cannot be sustained. Apart from the consideration that the remedy 
by,an application for a personal decree was, as explained above, not 
legally available to the plaintiff, there is no warrant for confining 
him to that remedy, or for depriving him of his right to- bring a suit 
after the dismissal of his application on the ground of limitation, 
Moreover, the doctrine of estoppel rests upon the principle that the 
person invoking it has relied upon a declaration, act, or omission of 
another person, and has thereby been induced to change his posi- 
tion to his detriment. There is no suggestion in this cass that the 
mortgagee by making the application fora personal decree led the 
mortgagors to actas they otherwise would not have acted, or to 
change, in any way, their position to their prejudice. 

These are the grounds upan which -the learned Judges of the 
Court of Appeal have dismissed the suit, but none of them can be 
sustained. The learned Counsel for the respondents, realising his 
inability to support the decree on any of the grounds decided in 
their favour by the Court below, has argued that the suit to enforce 
the personal liability was barred by limitation. The mortgage deed 
was, as stated, executed on the 27th June, 1924, and the suit was 
instituted on the roth February, 1932. Now, the period of limitation 
for a suit for the recovery of money on a registered bond is six 
years, and as the present suit was brought after the expiry of that 
period from the date of the instrument, it would be barred by time. 
But, ag the Trial Judge points out, there was, before the expiration 
of six years, not only payment by the Receiver on behalf of the 
debtors, but also an acknowledgment of liability contained in the 
conveyance of the 14th March, 1928. This acknowledgment, 
satisfying as it does the requirements of section 19 of the Indian 
Limitation Act, IX of 1908, gives a new period of six years from 
the date of the acknowledgment for instituting the suit. The Trial 
q@udge holding that the suit was brought within six years from the 
date of the acknowledgment, rightly overruled the plea of limita- 
tion. The defendants in their appeal from the decree of the Court 
of first instance did not challenge that decision, and the Court of 
Appeal accordingly stated that “nothing further, therefore, need be 
said upon that point,” In their Lordships’ opinion there is no 
substance in the plea of limitation, and it must be rejected. 

For the reasons stated above, their Lordships will humbly advise 
His Majesty that the appeal should be allowed, the decree of the 
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Court of Appeal be reversed, and that granted by the Trial Court 
be restored. The appellant must have the costs incurred by him 
here as well as in India. 


Douglas, Grant & Dold: Solicitors for the Appellant. 
A. G, Hunter & Co.: Solicitors for the Respondents. - 


R. C, C. Appeal allowed, 
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es EE “Before Alr. Justice Syed Nasim Ali and Mr. Justice Remfry. 


SACHINDRA MOHAN GHOSE 
v, 


COMMISSIONERS FOR THE PORT OF CALCUTTA 
AND OTHERS * : 


Suit for arrears of re nt= Usufructuary mortgages in possession, if can be made 
liable for rent—Transfer of Property Act (IV of 1882), section 76 clause (c) 
and section 108 clause (j)—Privity of estate between lessor and the mort- 
gages of the leasehold, l 


Section 76 of the Transfer of Property Act, only enacts statutory duties of 
a mortgagee in possession vis-a-vis the mortgagor. 

So in a suit for arrears of rent of a leasehold property, a mortgagee in posses- 
sion cannot be made liable to pay the arrears of rent of the leasehold either 


-under section 76 clause (c) of the Transfer of Property Act or on tbe ground 


that there isa privity of estate between the mortgagee and the Jessor. 


A usufructuary mortgagee of a leasehold in possession having no assignment 
from the lessee cannot have any privity of estate between him and the lessor. 


Section 108(j) of the Transfer of Property Act, says nothing about any privity, 
of estate between the lessor and the transferee of the leasehold. 


Per Remfry, F.: The doctrine of privity of estate does not rest on the fact 
of possession but on the assignment of the entire estate of the lessee. The 
doctrine so far as mortgagees are concerned is applicable in India. 


* Appeal from Appellate Decree No. 70 of 1936, against the decree of J. De, 
Esq., Additional District Judge of Hooghly at Howrah dated the goth July, 1935 
affirming that of P. Ahmed, Esq, Additional Subordinate Judge of Howrah, 
dated*the 8th January, 1934. 

e 
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Appeal by the Defendant No. 2, Civit, 
Suit for arrears of rent. 1937. 
3 ; ey 
The material facts will appear from the jud gment. Sachindra Mohan 
Qtessrs. Atul Chandra Gupta, Satish Chandra Sinka, Sukumar se Š 
: Commissi i 
De and Jatis Chandra Guha for the Appellant. the Port of Caleu i 
Messrs. P. C. Ghose, P. K. Dey, Chandra Kumar Chatterjee and ERE 


Bhutnath Mukherjee for the Respondents. 
The ee of the Court was as follows; 






of Howrah by the Commissioners for the Port of Calcutta, Respo 
dent No. 1, in the present appeal, on the 25th September, 1931, 
against one Annada Prasad Dutt who is now represented in this 
appeal by Respondents Nos, 2, 3 and 4, for recovery of Re. 3,395-1 373 
anna on account cf arrears of rent of 3 plots of leasehold properties LP 2 

due from rst October, 1930, to 31st August, 1931. On May 19, 1933, 
the plaintiffs made an application to the Subordinate Judge for 
adding Sachindra Mohan Ghose, the appellant in this appeal, as a 


parly defendant to the suit on the ground that he was in possessi eee cf Ine rms 
of the leasehold from November 18, 1927, under a mort came A » 
Ace. N. T3425 


executed by Annada Prasad on that date. This praye 
SUDA Cie ais cne ieee 
Dose ee 


allowed. 
oo See 









Annada Prasad in his defence admitted the amount claimed 
pleaded set off. The defence of the appellant is that he is no 
liable to pay the rent claimed in the suit as there is neither privity 
of estate nor privity of contract between Lim and the plaintiffs. 

The Subordinate Judge refused to consider the plea of set off 
taken by the lessee Annada Prasad as he did not pay court-fees on 

he set off claimed by him. He overruled the defence of the 

appellant that he was not liable to pay the arrears of rent. He 
accordingly decreed the suit against the lessee as well as the 
mortgagee, namely, the appellant in this appeal. The decision of 
the learned Subordinate Judge has been affirmed on appeal by the 
Additional District Judge. Hence this second appeal by the mort- 
gagee. There is no privity of contract between the plaintiffs and 
the appellant. 

The contention of the plaintiffs is that the mortgagee is liable- 
to pay the arrears of rent, as there is a statutory obligation on him 
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to pay rent accruing due in respect of the leasehold during his 
possession of the leasehold as mortgagee. By clause (d) of 
section 65 of the Transfer of Property Act, in the absence ofa 
contract to the contrary the mortgagor shall be deemed to contract 
with the mortgagee that where the mortgaged property is a lease, 
the mortgagor will, so-long as the security exists and the mortgagee 
js not in possession of the mortgaged property, pay the rent 
reserved by the lease. By section 76, clause (c) of the Act when 
a mortgagee takes possession of the mortgaged property during the 
continuance of the mortgage, he must, in the absence of a contract 
to the contrary, out of the income of the property pay the rent 
accruing due in respect thereof during such possession. 

Now “as between mortgagor and mortgagee section 65 provides 
that the mortgagor of the leasehold is responsible for the payment 
ofthe rent so long as the mortgagee is not in possession” per 
Rankin, C. J. in the case of Bengal National Bank Limited y, 
Janaki Nath Roy (1). This section does not give the lessor right 
to sue the mortgagee in possession for rent of the leasehold. In 
section 76 the words “ shall be deemed to contract * do not appear. 
The contention of the plaintiffs is that the absence of these words 
in section 76 indicate that the liability of the mortgagee in posses- 
sion to pay rent is not as between the mortgagee and the mortgagor 
only but is absolute. It is also contended that the object of 
section 76(c) is to create a trust or obligation on the mortgagee in 
possession for the benefit of the lessor. But the last clause of 
section 76 lays down that if the mortgagee in possession fails to pay 
the rent due in respect of the mortgaged property, he may, when 
accounts are taken in pursuance of a decree made under chapter 4 
of the Act, be debited with the loss, if any, occasioned by such 
failure. This indicates that section 76 enacts the statutory duties 
ofa mortgagee in possession vis-a-vis the mortgagor. It deals 
mainly with the debit side of the mortgagee’s account while 
section 72 of the Act deals with the credit side, Inthe case of 
Kannye Loll Set v, Nistoriny Dossee (2), Garth, C. J. while dealinge 
With the question of the liability of a mortgagee of a leasehold 
property who is put into possession of it under circumstances which 
amounted to an assignment of the leasehold interest, to pay rent due 
in respect of the leaseheld observed :—‘ Neither that section 
(section 76 of the Transfer of Property Act) which relates to the 
mortgagees in possession nor section 65 which relates to the duties 

(1) (1927) IL. R. 54 Cale, 813. 

(2) (1884) I. L. R, ro Cale, 443. 
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of mortgagors contain, any rules applicable to cases like the present. 
Those cases are therefore governed by the general law.” The 
appellant in my opinion therefore, cannot be made liable to pay the 
arrears of rent of the leasehold under section 76 clause (c) of the 
Transfer of Property Act. 

It is next contended on behalf of the plaintiffs that the 
appellant being mortgagee in possession of the leasehold property 
is liable to pay the rent under the general law. In support of 
this contention reliance was placed on behalf of the plaintiffs on 
the following passage in the Lawof Mortgagein India by Dr. 
Rash Behari Ghosh. “Where the subject of mortgage is lease- 
hold propetty andthe mortgagee is putin possession of it he 
becomes liable, as a rule, to pay the rent.” This observation of 
the learned author is based on certain decisions of this Court 
and the Bombay High Court, namely, Xale Dass Bhuttacherjes v. 
Charles Butcher (1); E. R. Macnaghten v. Lalla Mewa Lal (2); 
Kannye Loll Sett v. Nistoriny Dossee (3); Lala Bharube 
Chandra Karpur v, Lalit Mohan Singh (4); Krishnaji Ravji 
Godbole v. Ramchandra Sadashio (5); E. Macnaghten v. Bheekaree 
Singh (6); Vithal Narayan Kalgutkar v, Kaje Bahadur 
Shriram Savant (7); Gobind Shesha Kamti v. Shamtaya Dattaya 
Yennimadi (8) ; Madhubmoney Dassee v. Nandolall Gupta (9). 

In the case of Kalee Das Bhuttacharje (1) that mortgagee was 
in possession under a decree of foreclosure on the basis of a 
mortgage by a conditional sale. In the case of Æ. Macnaghten (6) 
the mortgage was in the English form. The mortgagee 
foreclosed and took possession of the leasehold. In the case of 
E. R. Macnaghten (2) the moitgagee (Macnaghten) came into 
possession of the leasehold on the basis of a foreclosure decree. 
The Munsif passed a decree against the heirs of the original lessee 
as well as the mortgagee who had fcreclosed the mortgage. The 
decree of the Munsif was affirmed On appeal. On special appeal 
to this Court by Macnaghten the decree against the appellant 
®was set aside. In the case of Kannye Loll Sett (3) to which 
reference has already been made, the mortgagee was put in 
possession of the leasehold property under circumstances which 
amounted to an assignment of the lcasehold interest. In that 


(1) (1856) S. D. 1019. (2) (1877) 3 C. L. R. 285. 
(3) (1884) I. L. R. 10 Cale. 443. (4) (1886) I. L. R. r2 Cale, 185. 
(5) (1875) I. L. R. 1 Bom, 70. (6) (1878) 2 C. L. R. 323. 


(7) (1905) I. L. R. 29 Bom. 391. (8) (1503) 5 Bom, L, R. 118, 
(9) (1899) I. L. R. 26 Calc. 338. 
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case the mortgagee not only obtained possession but had her 
name entered into the landlord's book asa tenant of the pro- 
perty in place of the original lessee. In the case of Zala 
Bharub Chandra Kar pur (1) the decision in Kannye Lol Sett’s 
case (2) was simply followed. In the case of Krishanji Ravji 
Godbole (3) it was held that a kind of privity of estate was created 
between a superior holder, (the person having highest right under 
the Government to hold land or to engage with Government for 
the land revenue due on account of any village or estate) and 
the inferior holder, the occupant who took the profits of the land 
by Section 5 clause (2) of Regulation XVII of 1827 which pro- 
vided that the revenue, if not discharged by the superior holder 
might be realised from the irferior holder. In the case of 
Gobind Shesha (4) the mortgagee of the leasehold who received 
the rents from the tenants in actual possession was made liable 
to pay rent to the lessor as there were circumstances presumptive 
of a privity of contract between the leesor and the mortgagee. 
In the case of Madhubmoney Dassee (5) Maclean C, J. observed 
as follows :—“The case made by the plaintiff is that Dwarka 
Nath Mitter was in possession of the leasehold premises as mort- 
gagee. in possession. To my mind he was nothing of the sort. 
Under the deed he was entitled to keepa durwan on the premises 
and clerk in charge of the books etc. He put the durwan and 
clerk on the premises not to take possessicn of the premises but 
to look after the chattels assigned. to him by way of mortgage, 
and he did soon the very day that the deed was exacuted, and 
so matters remained up tothe time of Dwarka Nath Mitte1’s 
death. There was no change inthe position and he never tsok 
possession as mortgagee of the leasehold premises. But if he 


thad, I do not appreciate how this would have assisted the plain- 


tif, The mere fact of his being in possession would not cons- 
titute the relation of landlord and tenant, so as to entitle the 
plaintiff to sue for use and occupation.” Inthe case of Vithal 
Narayan Kalgutkar (6) Russell, J. held that where the mortgagee ® 
put himself into possession of the leasehold he was liable to pay 
the rent to the lessor. In the case of Mochulliyil Eushuoan 
Theethi v, The Eralpad Rajah (7) Wallis, C. J. pointed out that 


(1) (1885) I. L. R. 12 Cale, 185. 

(2) (1884) I, L. R, 10 Cale. 443. (3) (1875) I. L. R. 1 Bom. 70. 
(4) (1903) 5 Bom. L. R. 118. (5) (1899) I. L. R. 26 Cale. 338. 
(6) (1905) I. L. R. 29 Bom. 391. 

(7) 91617) I. L. R. 40 Mad, 1111, - 
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the authorities referred to Vithal Narayan Kalguthar’s case (1) 
do nct support tbe decision in that case. 

The authorities on which Dr. Gbosh relied for bis opinion con- 
tained in the passage on which reliance was placed on b:half of the 
plaintiffs with the exception of Vitkal Narayan’s case (1) and 
Gobinda Shesha’s case (2) appear to require that if the mortgagee 
is to bs made liable fur rent the whole of the lessee’s interest must 
be transferred. In those cases, as I read them, the liability was 
not based upon possession as such. The fact of possassion was 
taken into account as a matter for consideration in determining 
wheth’r the entire interest of the lessee had been transferred to 
the mortgagee as “mere possession will not render a man liable 
for rent if the- lease has not been assigned to him.” Ananda 
Chandra Roy v. Abdullah Hossein Chowdhury (3) 

It is urged by the learned Counsel appearing on behalf of the 
respondents that Section 108 clause (j) of the Transfer of Proper- 
ty Act by which a lessee is empowered to transfer absolutely or 
by way of mortgage or sub-lease, the whole or any pirt of his 
interest of the property indicates that under certain circumstances 


a mortgagee may be liable to pay the rent to the lessor, and posses- ` 


sion by the mortgagee is one of those circumstances which would’ 
make the mortgagee liable for the rent to the lessor. Section 108 
clause (j) however says nothing about the liability of the transferee. 
Before the passing of the Transfer of Property Act the tenarcies 
of homestead land in Bengal were not transferable except by cus 
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tom. The objectcf Section ro8 (j) was to make these tenancies - 


transferable and at the same time to maintain the liability of the 
transferor attaching to the lease on account of privity of contract 
between the lessor and the lessee. This statutory provision says 
nothing about any privity between the lessor and the transferee- 
of the leasehold. 

It has been pointed out by the Privy Council in the case of 
Alunsraj v. Bejoy Lal Seal (4) that a sub-lease for the whole of the 
lessee’s unexpired term does npt operate as an absolute assignment 
of the lease in India. “It is well settled that there is neither privity 
of contract nor privity of estate between the head lessor and the 
under-lessee and- hence the under-lessee is not personally liable for 
the rent reserved by nor on the covenants contained in the head 
lease”: Akshoy Kumar Chatterjee vy. Akman Molla, (5). 


(1) (1505) 1. L. R, 29 Bom. 491. (2) (1903) 5 Bom. L, RJ 1118. 
(3) (1913) E L. R. 4t Cale. 143. 7 
(4) (1929) L. R. 57 L A. r10; 81 C, L, J. 120. 

(5) (1gt4) 19 C. W. N. 1197» > 
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If sub-lessees are not liable there is no reason for applying a 
different rule to mortgagees from the lesse23. To hold otherwise 
would, it need hardly be pointed out, introduce all sorts of 
complications as to apportionment, notice to quit etc.” [Wochul 
liyil Eushuoan Theethi v. The Eralpad Rajah (1X). 3 

A distinction however has been made between an English 
Mortgage in India and other forms of mortgage. In the case of 
Bengal National Bank v. Janaki Nath Roy (2), Rankin C. J. 
observed as follows :——-“"I am not prepared tə bold that in India 
the lessor does not part with his ‘whole estate’ under an English 
mortgage. His right to redeem isa right on certain conditions 
to get it back and in India this rigbt cannot be looked on as an 
‘equitable estate existing’? before re-assignment.” The learned 
Chief Justice in that case held that under an English mortgage 
the leasehold is transferred absolutely within the meaning of 
Section 108 (j) and that the whole of the interest of the lessee 
having been assigned over to the mortgagee by such mortgage 
the latter becomes liable for the rent. 

In the case of Falakrishna Pal v. Jagannath Marwari (3) 
Mukerji and Guha JJ. observed as follows:—‘There are diffi- 
culties in the way of adapting this view in its entirety. The 
definition of an English mortgage as given in the Transfer of 
Property Act, tection 58, clause (e) must be read subject to the 
defination of a mortgage as given inclause (a) of that section 
and, consequently, an English mortgage in India can hardly be 
regarded as the transfer of the entire estate of the mortgagor to 
the mortgagee. It is correct, however, not to regard what is 
left in the mortgagor ag an equitable estate, but it is nevertheless 
some estate, an interest only in the estate having been transferred 
under the mortgage. In our opinion, therefore, it is not easy to 
say of an assignment by way of an English mortgage in India 
executed by a lessee that the whole of his estate passes under the 
mortgage to the mortgagee. 

The mortgage in favour of the appellant is not an English 
mortgage. He is in possession as an usufructuary mortgagee. 
By this mortgage there has been no assignment of the lease and 
consequently there is no privity of estate between the plaintiffs and 
the appellant. 

There being therefore neither privity of contract nor privity 
of estate betweem the plaintiffs and the appellant, the plaintiffs 

(1) (1916-175 I, L. R. 40 Mad, 1111. 

(2) (1927) I. L. R, 54 Calc, 813. (3) (1932) I. L. R. 59 Cale. 1314. 

bad 
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are not entitled to get any relief against the appellant in the 
present suit. 

The result therefore is that this appeal is allowed, the judg- 
ments and decrees of the Courts below so faras they relate to 
the liability of the appellant for the rent of the leasehold pro- 
perty are set aside and the suit as against bim is dismissed with 
costs throughout. 

Remfry, J. :—In this appeal the argument for the appellant 
was that the defendant, a mortgagee of a monthly tenancy 
and in possession, having agreed to pay the lessors rent, 
was although the mortgage did not assign to him the entire estate 
of the lessee, liable to pay the leesors their rent. 

The argument was that this liability arose under Section 75 
(c) of the Transfer of Property Act—either as a statutory liability 
or in consequence of an implied trust—and in the alternative 
that any mortgagee in possession was liable to pay the lessor’s 
rent. 

The last point was bised not on the doctrine of privity of 
estate, buton what counsel urged should be—so to speak—the 
common law of the country. 

The doctrine of privity of estate did not rest on the fact of 
possession [Wiliams v. Bosanquet(1)|—but on the assignment 
of the entire estate of the lessee. As far as mortgagees are con- 
cerned this doctrice no longer applies in England. See Law of 
Property Act, 1925, section 26 and Woodfall on “Landlord and 
Tenant” 23rd Ed. p, 728. It has been doubted whether this 
doctrine applies to India—See Keshavlal Tribhovan vw. Adhyaru 
Maganlal (2) but we are bound in this Court by the decision in 
Bengal National Bank Ltd.y. Janaki Nath Roy (3) where the 
doctrine was applied. 

There is in my opinion no ground for extending the doctrine 
for mortgagees in possession or not have never been held liable 
for rent unless the mortgage conveyed the entire estate of the 
lessee. There is one decision to the contrary, but the weight of 
authority is against it. 

The law, when the Transfer of Property Act was passed, was 
that certainly unless the mortgagee obtained the whole estate of 
the lessee, he was not liable forthe rent to the lessor. It was 
argued that the law was altered by section 76 (c) of the Act. In my 


{:) (1819) 1 Brod, & B. 238. | 
(a) (1923) I. L. R. 58 Bom. 327 (F. B.) 
(3) (1937) L L. R. 54 Calc. 813. 
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opinion section 76 (c) of the Transfer of Property Act shows 
that the liability to pay the rentsis no part of tbe general law 
in this country. The section deals wit h mortgages of all kinds 
and provides that subject to a contract to the contiary, 4 mort- 
gagee in possession is liable out of the income of the property 
to pay certain rents. Under clause (b) the position of a mort- 
gagee, who personally occupies the morlgaged property, is pro- 
vided for, subject to section 77. 

These provisions appear to me to presuppose that a mortgagee 
in possession was not ipso facto liable to pay rent, under the 
general law, for it clearly shows that a mortgagee by taking posses- 
sion is not necessarily made liable to pay any rent. Two questions 
arise under the section—whether it creates a statutory liability and 
whether it applies to all rents, 

Où the first point the English law does not afford any guidance 
as the statutory covenant is that the lessee who mortgages "must pay 
rent, Coote on Mortgage, oth Edition, page 194. The words used 


do not suggest that a statutory liability in respect of the lessor was 


intended—for the liability depends on the absence of a contract and 
is limited to cases where there is actual income or income under 
clause (h). The position of the section inthe Act, suggests that it 
was only concerned with the relations of the mortgagor and mort- 
gazee inter se. In my opinion therefore it does not create any 
statutory liability in favour of the lessor and this was the decision in 
Kanye Lall Sett v. Nistoriny Dassee(*). Farther in my opinion 
the last words of the section qualify both arrears of rents and rent, 
The section woull be very badly drafted if it meant that rent and 
arrears of rent were of different kinds, and when it was amended 
by adding rents, the obvious construction is that that was to correct 
the curious fresult of the original’ seclion—that the mortgagee 
woul i not be liable to pay the current rents of the kind specified. 
But whether the section applies to all kinds of rents or not, in my 
opinion, it only affects the relations of’ the mortgagor and mort- 
gagee. The effect of this section was not considered in any reported 
case, save as noted above, but as the decisions were’ with one 
exception to the effect that a mortgagee in possession, who had not 
obtained the entire interest of the lessee was not liable for rent, it 
cannot be supposed that the section was overlooked. 

My view of the section is that it is inconsistent with the existence 
of any doctrine of privity of estate, for though the doctrine did not 
depend on the possession of the property by the mortgagee, it 

(1) (1884) I, L. R. 10 Cale, 44a. l 
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would be curious if the postion of-a mortgagee under an English Civit 
mortgage was that he was liable forthe rentit he did not take 1937. 
possession, but if he did, bis liability under the section depénded on : 

: : Sachindra Mohan 
whether he obtained income from the property, or when he occu- Ghoae 


pied ít personally depended on the absence of an agreement to Commis onara for 
take the “receipts” of the property in lieu of interest under the Port of Calcutta. 
section 77 and was also dependent onthe absence of any agreement Remfry, y. 

to the contrary, or depended on whether a failure to pay the rent = 
might result in a summary sale. ‘This difficulty does not disappear 

if the section is construed as defining the relations between mort- 

gagor and mortgagee, for it clearly presupposes that apart from the 

section the liability to pay rent did not exist. 





There is a difficulty caused by saction 65, where tha mortgagor’s 
covenant is—in the absence of a contract to the contrary—that he 
will so long as the mortgagee is not in possession pay all public 
charges accruing due in respect of the property and the rent 
reseived by the lease, if the mortgage ig ofa lease. Thisis also 
difficult to reconcile with the existence of any doctrine of privity of 
estate. Section 76 as originally enacted mentioned only arrears of 
rent in default of payment of which the property may be summarily 
sold. Nothing was-enacted as regard rents accruing due after the 
mortgagee entered into possession in defiult of*payment of which 
the property might be summartly soli or about rent reserved by a 
lease. The amendment only inserted the words “all rents”, and 
appears therefore to refer to rents of the sama kind as the rents in 
respect of which the section had made provision, when in arrears, 
Had the Legislature intended to refer to rents reserved by leases 
in default to payment of which the property could not be sold 
summarily or at all, there was no apparent reason for not using the 
same words as in section 65. : 

It may be that the draftsman overlooked the omission to make 
any provision for rents reserved under leases, for it certainly looks 
as if the original intention was to make the mortgagee in possession 
subject to a contract to the contrary, pay those rents. But 
section 76 is full of omission—-for nothing is said as to the liability 
to pay revenue or rents of any sort when the income of the 
property is insufficient to meet them. The section is far from 
comprehensive. 

But baving regard to the fact thata mortgagee before the Act 
was not bound to pay the lessor rent because he went into posses- 
gion but was liable, if at all, because he had taken an assignment of 
the entire interest of the lessee, and having regard to the fictthat 
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the section as originally enacted only made the mortgagee in 
possession covenant to pay a particular class of rent—and in fact 
only arrears of such rent, it seems clear that the amendment was 
confined to the same class of rents, But having regard to the condi- 
tion attached to the liability to pay such rents and particularly the 
provision that the mortgagor or mortgagee might make their own 
contract, it appears to me that the section is only concerned with 
the position of the mortgagor and mortgagee inter se, and does not 
give a lessor any right which he did not possess before the Act or its 
amendment. 

The aim of the section as originally framed was to provide for 
the payment of charges on the land or arrears of rent where the 
failure to pay might result in a summary sale, and the amendment 
is not so expressed as to widen or alter the object of the section. 

Even if as contended the section makes the mortgagee liable 
to pay the rent reserved by the lease that is merely adding a term 
to the contract between the parties, and a stranger to the contract 
would not under the law be entitled to sue on it: Jumna Das v. 
Ram Autar Pande (1), where the reporter’s note is inaccurate, for, 
as the judgment shows, there was a covenant to pay the mortgage 
debte—-the facts and the covenant are set out in Jamna Das v. 
Ram Autar Pande (2). A cuty imposed by a statute does not as a 
tule give a right of suit to any one who derives a benefit from the 
performance of the duty [See Ward v. Hodds (3)] anda right, if 
any, is to sue for damages. 

As regards the argument that the section created a trust, the 
decision of the Judicial Committee cited above shows that no trust 
would arise in the circumstances. 

In my opinion therefore the appeal should be allowed. 


P, Ra Appeal allowed, 


(1) (1911) L. R. 29 L. A. 7. 
(2) )1903) I. L. R. gt All. 352. (3) (1878) 4 A. C. 13. 
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Before Mr. Justice S. N. Guha and Mr. Justice 
C. Bartley, 


KURANI DEBYA 


° D. 


JOGEMAYA DEBYA, EXECUTRIX TO THE ESTATE 
- OF LATE DINANATH MUKHERJEE.* 


Civil Procedure Code (Act V of 1908), O XXI, Rule 2(1)—Arrangement for 
satisfaction of decree by compromise—Not a variation of the decree—Sudbse- 
quent application for execution after compromise, if barred by limitation. 


An Act of the parties agreeing to vary the decree is not an adjustment 
of the decree; but an arrangement made by a judgment-debtor with a 
decree-holder providing for the satisfaction of a decree which differs from the 
one mentioned in the decree itself is" nota variation of the decree directing 
payment of money, but was merely an adjustment to the satisfaction of the 
decree-holder as contemplated by Order XXI, Rule a (1) of the Code of 
Civil Procedure. 


In 1928 the present decree-holder applied for execution of the decree 
passed in the year 1924 which provided for satisfaction of the decretal debt 
by instalments. In the course of the execution proceeding there was a com- 
promise arrived at between the decree-holder and the judgment-debtor pro- 
viding forthe manner and method of the satisfaction of the decree passed in 
the year 1924. Subsequent to that date there were two payments made by 
the judgment-debtor on the 12th of February, 1930, and on the rath of 
February, 1931, according to the instalments provided by the compromise 
mentioned above. Thereafter the entire decretal amount fell due on the 
14th of February, 1932, as provided by the compromise and application 
for execution was made by the decree holder on the 4th February, 1933. 


Held, that the compromise amounted to an adjustment of the decree patsed 
in the year 1924, as contemplated by Order XXI, Rule 2 (1) of the Code of 
Civil Procedure and the execution started on the 4th February, 1933, could not 
be held to be barred by limitation. 


Held further, that the compromise did not create a new decree, at variance 
with the original decree passed in the year 1924. 


© Asisur Rakaman Choudhury v. Aliraja Choudhury (1) distinguished. 
Appeal by the Decree-holder. 
Proceeding in execution of a decree. 


*Appeal from Appellate Order No. 531 of 1935 against the Order of A. 


M. Ahmed, Esq, District Judge of Nadia dated the 16th of August, 1935, 
reversing the order of Kshitipatinath Mitra, Esq., Subordinate Judge, Nadia, 
dated the 12th of December, 1934. 
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The Judgment-debtor resisted the proceeding in execution 
on the ground of limitation, by means of an application under sec- 
tion 47 of the Code of Civil Procedure. 


The material facts will appear from the judgment. 


Messrs. Hiralal Chakravarty and Durga Charan Chatterjee” for 
the Appellant. i 


7 
Messrs. Chandra Sekhar Sen and Shyamapada Majumdar for 
the Respondent. 
, 3 CAV 
The judgment of the Court was delivered by. 


S. N. Guha, J. :—This appeal has arisen out of a proceeding 
in execution of a deciee. The decree-holder appellant in this 
Cout applied for execution of the decree passed in the year 1924, 
which provided for satisfaction of the decretal debt by instalments ; 
the execution was applied for in the year 1928, on default in the 
payment of two instalments as provided in the decree, In the 
course of the- proceeding in execution started in the year 1928, 
there was a compromise arriv:d at between the decree-holder and 
the judgment-debtor, providing for satisfaction of the decree 
passed in the year 1924. The order recorded in the order-sheet 
on the 8th April, 1929, was to this effect: “Both parties filed a 
joint petition of compromise, let the terms of compromis? be 
recorded in the Register of Suits and the execution cise be 
dismissed on part satisfaction crediting Rs. rco in the decree.” 
Subsequent to that, there were two payments made by the jucg- 
ment-debtor on the rath of February, 1930, and on the rath of 
February, 1931, according to the instalments provided by the 
compromise mentioned above, Thereafter the entire decretal 
amount fell due on the r4th of February, 1932, as provided by the 
compromise ; and application for execution was made by the 
decree-holder on the 4th of February, 1933. The judgment-debtor 
resisted the proceeding in execution onthe ground of limitation, 
by means of an application under section 47 of the Code of Ciyil® 
Procedure. 


The Court of execution overruled the objection to the execution 
as raised by the judgment-debtor ; the decision of that Court was 
however reversed on appeal by the learned District Judge of Nadia. 
Hence this appeal by the decree-holder. 

The decision of the question raised in the case before us rests 
on the determination of the real scope and operation of the com- 
promige effected between the decree-holder and the udgment- 
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debtor filed in Court on the 8th April, 1929, by which the manner 
and method of the satisfaction of the decree passed in the year 
1924, was provided for afresh by consent of parties. If the 
compromise amounted to an adjustment of the decree passed in 
the year 1924, as contemplated by the Order a1, rule 2 of the Code 
of Civil Procedure, there was, and could be no questiun of limi- 
tation involved in the case ; and the execution ttarted on the 4th 
February, 1933, could not be held to be barred by limitation’ An 
act of the parties agreeing to vary the decree is not an adjustment 
of the decree ; but an arrangement made by a judgment-debtor 


with a decree-holder providing for the satisfaction of a decree _— 


which differs from the one mentioned in the decree itself is not a 
variation of the decree directing payment of money, but was 
meiely an adjustment to the satisfaction of the decree-holder as 
contemplated by Order 27, 1ule 2(1) of the Code of Civil 
Procedure. In the case before us, the effect of the arrangement 
of the 8th April, 1929, was that the decree-holder agreed to the 
arrangement for adjustment and satisfaction of the decree, proposed 
by the judgment-debtor; and the decree-holder was thus debarred 
from proceeding with her decree otherwise than in the manner 
provided -by the compromise- We have come to the conclusion 
that on the terms of the compromise petition filed in Court in the 
case, at a stage when proceeding in execution in the manner 
provided in the decree passed in the year 1g24 was pending, 
amounted to an adjustment of the decree in pait, to the satisfac- 
tion of the decree-holder within the meaning of Order 21 rule 2, 
Civil Procedura Code ; and we are unable to agree with the District 
Judge in the. Court of appeal below, that the order passed by the 
executing Court on the compromise petition was illegal and could 
not be given effect to, as, in our opinion, the orde gave effect to an 
adjustment of the decree passed inthe year 1924, by consent of 
parties, as evidenced by the joint petition of compromise filed in 
Court. The payments made in accordance with the terms of the 
compromise petition were, | in our judgment, by way of ad- 
justment of decree as contamplated by law, and the compromise 
did net create a new decree,.at variance with the original decree 
passed in 1924. As indicated above, the question for consideration 
in the case before us is solely one of construction, depending on 
the scope and effect of the compromise between the decree-holder 
and the judgment-debtor, régard being had to the intention of 
the parties, expressed in the same, The compromise provided 
for satisfaction of the decree passed in the year 1924, and 
e 
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evidenced an adjustment of the same to the satisfaction of the 
decree-holder, and we are unable, therefore, to express agreement 
with the view taken by the Court «f appeal below that the deci- 
sion of this Court in the case cf Asizar Rahaman v. Alivajs (1) 
was applicable to the ficts cf this case, and with the conclusion 
that the application for execution made by the decrec-holder 
appellant on the 4th February, 1933, was barred by limitation. 

In the result, the appeal is allowed; the order cf the Court 
of appeal below, against which it is directed, is set aside. The 
order of the Court of execution passed on the rath December, 
1934, is restored. The judgment-debtor respondent is to pay 
the costs of the decree-holder appellant throughout, including t^e 
costs in this appeal. The hearing fee in this appeal is assessed at 
two gold mohurs. 


E. D. Apteal allowed, 


(1) (1927) 32 C. W. N. 434. 


Before Mr. Justice M. C. Ghose and Mr. Justice B. K, 
Mukherjea. . 


PANCHU GOPAL MUKHERJEE AND OTHERS 
v. 
KUMAR GOCOOL CHANDRA LAW AND AŅOTHER.* 


Construction of a Kabuliyat—Tenure, if Mokarari— Rent, ordinarily liable 
to enhancement or reduction— Word “ Mokarari ”, tf always to be used = 

“ Dharya ”, meaning of. 

Prima facie the rent is liable to enhancement on the application of the 
landlord or toreduction on the application of the tenant unless either of them 
bas precluded himself, by contract fromclaiming such enhancement or reduction, 
respectively, 

Krishnendra Nath Sarkar v. Kusum Kumari Debi (1) followed. 

The Kabuliat in the present case recites“ in the first place the previous 
history of the tenancy. It was nota Mokararl-‘tenure in its inception. The 


* Appeal from Appellate Decree No. 1173 of 1924 against the decree of 
T. H. Ellis, Esq, Special Judge of 24-Perganas in Settlement Appeal No, 58 of 
1933, dated the roth of January 1934, reversing that of P. C. Chatterjee, Esq., 
Assistant Settlement Officer, 24-Parganas, dated the 14th of December, 1932. 

(1) (1936) L. R. 541. A. 48 745 C. Li J. 305. 
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description of the tenure in the sale certificate shows that it was an ordinary 
tenure whose rent was liable to enhancement under section 7 of the Bengal 
Tenancy Act. The rent was enhanced by Rs. 25. The increase was very small 
and no Selami seems to have been paid. There is a distinct stipulation that the 
tenant cannot claim reduction of rent on grounds of draught, inundation etc. but 
there is no corresponding provision binding the landlord not to increase the rent 
under any circumstances There is the provision that in case of excess area being 
found on measurement it would be assessed at a rent proportionate to the rent 
mentioned in the Kabuliyat There is also the use of the expression {tfj 
(Dharya) In one placein the Kabuliyat : 

field, that (1) the fact that the rent was enhanced by Rs. 25 by itself does 
not furnish any indication that in consideration of this slight enhancement 
non-mokarari tenancy was made mokararl ; 

(2) {tis not necessary that the word “ Mokarari ” should be used in the 
document, provided the words are there from which an intention to create fixed 
rent can be gathered ; 

(3) the stipulation, that In cass of excess area being found on measurement 
it would be assessed at a rent proportionate to the rent mentioned in the 
Kabutliyat, is not sufficient or conclusive to prove fixity of rent ; 

(4) the word Át means fixed but as the word is used not in the operative 
part of the document at all but in connection with the provision relating to the 
lability of the tenant for other impositions, it was used simply to differentiate 
the rent from the new imposition ; 

(5) it is impossible to say that the landlord in the present case has precluded 
himself by any contract from enhancing the rent. 


Appeal by the Defendants. 

Proceeding under section 105 of the Bengal Tenancy Act. 

The material facts will appear from the judgment. 

Messrs. D. N. Bagchi and Bijon Bekari Mitter for the 
Appellant. 

Mr. Pramatha Nath Mitra for Mr. Nalin Chandra Pal for the 


Respondents. 
The judgment of the Court was as follows i 


B. K. Mukherjea, J. :—This appeal is on behalf of the defen- 
dants in a proceeding under section tos of the Bengal Tenancy Act 
instituted by the plaintiffs for enhancement of rent under section 
y (2) of the Bengal Tenancy Act. The tenancy in question is a 
tenure which originally carried a rental of Rs. 152-8as 334 gandas 
and was put upto sale in execution of a rert decree inthe year 
1889. The landlords after purchase settled it with certain tenants 
on Utbandi system for some time, and on 23rd December, 1890, 
a Kabuliyat was executed under which the present defendants or 
rather their predecessors came into possession, The Kabuljyat 
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shows an increase of Rs, 25 over the original rental, and contains 
certain terms on the construction of which the decision in the 
present appeal depends, The settlement records recorded the tenure 
as one whose rent is liable to be increased, and the sole conten- 
tion of the defendants isthat the entry in the C.S, records is 
wrong and that the tenure isa Mokarari tenure, the rent being 
fixed in perpetuity. The Assistant Settlement Officer construed 
the Kabuliyat and found tte tenancy to be a Mokarari one. The 
decision was reversed in appeal by the Special Judge, Alipur, 
who held that the tenure was permanent but not Mokarari and 
hence decreed the plaintifi’s suit. Tle defendants have come up 
to this Court, and on their behalf Mr. Debendra Nath Bagchi has 
contended before us that the appell te Court was wrong in the 
construction it put upon the dccument, and that on a proper cons- 
truction of the same the rent ought to be held to have been fixed 
for ever. 

Ona careful perusal of the Cocument, we have come to the 
conclusion that the Special Judge was quite right in his in- 
terpretation of the Kabuliyat and on that grcund the appeal 
cannot succeed. 

The proposition is too well established that “prima facie the 
rent is liable to enhancement on the application of the landlord 
or to reduction on the application of the tenant unless either of 
them hae preclujed himself by contract from claiming such 
enhancement or reduction respectively”. See Artsinendra Nath 
Sarkar v. Kusum Kumari Debi (1). Of course it is not necessary that 
the word Mokarari should be used, provided the words are there 
from which an intention to create fixed rent can be gathered. The 
Kabuliyat recites in the first place the previous history of the 
tenancy. It was obviously not a Mokarari tenure in its 
inception, and the description of the tenure in the sale certificate 
clearly shows that it was an ordinary tenure whose rent was liable 
to be enhanced under section(7) of the Bengal Tenancy Act. 
The question is whether the Kabuliyat created a fresh tenaficy 
with rent fixed for ever. The rent was as we have already stated, 
enhanced by Rs. 25 which does not by itself furnish any indica- 
tion that in consideration of this slight enhancement, non-mokarari 
tenancy was made Mokarari. The increase was very small and 
no Selami seems to have been paid. There is a distinct stipula- 
tion that the tenant cannot claim reduction of rent on grounds 
of draught, inundation etc. but there is no corresponding provision 


(1) (1926) L. R. 34 I. A. 483 45C, LJ. gos. 
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binding the landlord not to increase rent under any circumstances, 
So far the facts are similar in those to K+rishnendra’s case (1). Mr. 
Bagchi on behalf of the appellant has laid stress-on two things 
in the Kabuliyat. The first is the provision that in cass- of excess 
area being found on measurement it would be asszesed at a rent 
proportionate to the rent mentioned in the Kabuliyat, The 
second is the use of the expression {tý (dbarya) in one place in 
the Kabuliyat. o 

As regards the first we are unable to hold that this stipulation 
by itself is sufficient to prove fixity of rent. The question 
was considered by this Court in Ram Kumar v. Roberts 
Watson & Co. (2); Surja Prosad vy. Midnapur Zemindary 
Co. (3); Surja Kumar v. Ratan (4) and Lakshan v. 
Narim (5) and all the authorities concur in holding that though 
such provision was a fact to be considered yet it cannot be 
regarded by any means as sufficient or conclusive. The word 
Dharya indeed means fixed but it isto be seen, that in the pre- 
sent Kabuliat the word is not used in the operative part of the 
document at all but occurs in connection with the provision rela- 
ting to the liability of the tenant for other impositions. We have 
no words here to show that the rent was fratfre or if? as were 
the facts in- Golam Rahaman v. Gurudas (6); Ambica Charan v. 
Basant (7) and Kumud v. Kunjabala (8). On the other hand, 
the word used there is ¥44 or settled and the clause, where the 
word «t$ is used shows clearly that is was used simply to differer- 
tiate the rent from the new imposition. On the other hand thera 
are other provisions in the Kabuliyat from which it would appear 
that the tenant took upon himself the most onerous obligations 
whereas the landlord kept bimself absolutely urfettered. The 
tenant could not claim abatement of rent, he was bound to pay 
whatever taxes were subsequently imposed by Government and 
in case of compulsory acquisition no part of the compensation 
was togo to him. There are other stringent conditions also 
relating to cutting of trees etc. Looking at the whole document 
it is impossible to say that the landlord has precluded himself by 
any contract from enhancing the rent. - 

The result therefore is that the decision of the Lower Appellate 
Court as regards the Mokarari character of the tenure is affirmed. 


(1) (1926) L. R. 54 L A. 485.45 C. L. J. 305. = (a) (1504) 9 C. W. N. 334. 
t (3) (1908) 38 C. L. J. 369. ~ (4) (1926) 31 C. W. N. 450. 
” (8) (1931) 36 C. W. N. 341. (6) (1922) 38 C. L. J. 350. 

(7) (1930) 36 C. W, N. 178. (8) (1935) 6a C. L. J. 67. 
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There are no proper materials however or proper finding upon 
which the enhancement claimed by the plaimifs was allowed, 
The case ther. fore must go back to the trial Court in order that 
it might arrive at clear findings regarding the extent of enhance- 
ment after considering the materials on the record. There will be 
no order for cost so far as this Court is concerned. Future costs 


B. K, Mukherjea, F. to abide the result, 
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M. C. Ghose, J :—I agree. — 
ED, Appeal allowed in part. 


Before Mr. Justice ‘M. c. Ghose. 


HRISHIKESH RAY AND OTHERS, 
z SHEBAITS OF 
SRI SRI KRISHNA RAY JIU THAKUR 


D. 


UPENDRA NATH MANDAL AND OTHERS.* 


Power of a Shebait—Grant of a permanent lease at a fixed rent, validity of— 
Unavoidable nscessity—Mokarari patta of a Debutter land, when can be 
upheld. 

The power of a Shebait of an idol to make an alienation is a limited power. 
Ordinarily x Shebait cannot grant a permanent lease at a fixed rent but he may 
do so in a case of unavoidable necessity. 

A mokarari Patta of Debuttar land can be upheld as against the successor of 
the Shebait where the Shebait required money either for the repair and comple- 
tion of a temple for which no other funds could be obtained or for a purp 
which fell into the category of protecting the estate from injury or deterioration. 


Monohardas A‘ahanta v. Tarini Charan Nandi (1) followed. 
Appeal by the Plaintiffs. 


* Appeal from Appellate Decree No. 199 of 1934 against the decree of Bama 
Charan Chakravarty, Esq., Subordinate Judge, rst Court, Midnapur, dated the 
11th of September, 1923 reversing the decree of Rabindra Nath Roy, Esq, 
Munslff, Garbeta, dated the 15th of May, 1993. 

H (1929) 35 C. W. N. 135. 
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Suit for arrears of rent and for enhancement of rent under 
section 7 of the Bengal Tenancy Act. 


The material facts appear from the judgment. 


Dr. Sarat Chandra Basak, Messrs. Sarat Chandra Jana, Asoke 
Nath Roy and Hiron Kumar Roy for the Appellants. 


Messrs, Atul Chandra Gupta and Indu Prokas Chatterjee for the 
Respondeats. 


Mr, Satyendra Nath Mitra for the Deputy Registrar. 
CAV 


The judgment of the Court was as follows :— 

M. C. Ghose, J. :—Tbis is an appeal by the plaintiffs in a suit 
for recovery of arrears vf rent and for enhancement of rent under 
section 7 of the Bengal Tenancy Act. 


The main question in appeal is whether the plaintiffs are 
entitled to enhance the rent under section 7. The trial Court 
decided the issue in favour of the plaintiff. In appeal the learned 
Subordinate Judge has decided the issue in favour of the defen- 
dants holding that the defendants’ tenure is held ata fixed rent 
and not liable to enhancement, under section 7. 


Upon hearing the learned Advocates on both sides it appears 
that the tenure consists of land over yoo bighas in area, The 
defendants’ predecessors obtained the tenure from the predecessors 
of the plaintiffs in the year 1855. Previously before 1848, the 
estate was resumed by Government under Regulation 2 of 1819. 
Then it was settled to the plaintifts’ predecessors fora period of 
20 years. Afterwards in March 1868 it was permanently settled 
with the plaintiffs’ predecessors, Only a very small portion of the 
land had been brought under cultivation where the plaintiffs’ 
predecessors leased the land to one Gopal Nandi at a rent of 
Rs. 9 per annum. The said Gopal Nandi surrendered the lease. 
Then it was leased to Madhusudhan Poddar at Rs. 19 per 
annum. He also surrendered the lease. Then in 1855 it was 
deased to the defendants’ predecessors at a rent of Rs. 22 per 
annum. Inthe Potta and Kabuliat which were executed by the 
parties it was stated that the tenancy was permanent and that 
there would be no increase or decrease of rent at any time, in 
other words that the rent be fixed for ever. In 1874 the tenants 
instituted a suit for damages against the landlords onthe ground 
that the landlords had cut away certain trees etc. The suit was 
compromised between the parties. The plaintiffs’ predecessors 
admitted that the defendants’ tenure was a permanent tenure. In 
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order to put an end to disagreement between the parties the 
defendants agreed toan increase of rent by Rs. 19 making the 
rent payable hereafter st Rs. 41 per annum and it was stated that 
the rent of Rs, 4x would never be increased or diminished. The 
present suit was instituted in 1932. 

Ifthe matter could be treated as one of contract between free 
parties then the defendants’ claim would be correct that the rent of 
the tenure is fixed for ever. It is however proved that the property 
belongs not to the plaintiffs but to a certain idol Sree Sree Krishna 
Rai Jiu and the plaintifis are Shebaits of the said idol, It is urged 
that as Shebaits of the deity their predecessors had no right to 
grant a permanent tenure at a fixed rate for ever. The law on the 
matter which has been stated in many reported cases by their 
Lordships of the Judicial Committee 1s that the power of a Shebait 
of an idol to make an alienation is a limited power. Ordinarily a 
Shebait cannot granta permanent lease ata fixed rent but he may 
do s0 in case of unavoidale necessity. On one side it is urged 


that apart from such necessity, to create a new and fixed rent for - 


all time, though adequate at the time, in lieu of giving the endow- 
ment the benefit of an augmentation of a variable rent from time 
to time, would be a breach of duty in the Shebaits. Abhiram 
Goswami y. Shyama Charan Nundi(1). Itis urged that in this 
case upon the evidence it cannot be held that the predecessors of 
the plaintiffs were under any unvoidable necessity to grant a perma- 
nent tenure at a fixed rate for evef. On the other side it is urged 
that where the validity of a permanent lease granted by a Shebait 
comes in question along time after the grant, so that it is net 
possible to ascertain what were the circumstances in which it was 
made, the Court should assume that the grant was made for neces- 
sity. Bama Magriram Sitaram v, Kasturbhai Manibhai (1). 

Noting the principle of law we are to consider the facts of the 
present case. The learned Subordinate Judge noted his opinion 
thus s= 

“I am satisfied that this lease of 1854 was the best bargain then $ 
possible for the idol and that it was absolutely necessary for the 
very preservation of the property. Thus I find there was justifying 
necessity.” Itis urged forthe appellant that this conclusion of 
the learned Subordinate Judge does not follow from the facts of 
this case. The lands were over 7oo bighas in area. Only a small 
portion had been brought under cultivation at the time of the 


(1) (1909) L. R. 36 I, A. 148. 
(1) (1921) L. R. 49 L A, 54. 
e 
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lease in 1855, It is a mere assumption that a fixed rent of Rs. 22 Civit, 
per annum was the best bargain possible for the idol. Al tbat is 1936. 
Need 


in evidence is that previous to that the land had been leased to one Hrishikesh Ray 


tenant at Re, 9 per annum and subsequently to another tenant at ver, 

Ra 19. Both of them had surrendered the lease. From this it is Ypendra Nath 
urged for the respondents that Rs. 22 was the highest rent that the ipa Pie P 
land could bear at the time. Accepting the argument that in 1855 DEE 


Res, 22 was the best rent which the Shebaits of the idol cculd 
obtain, the question still is whether there was any necessity for them 
to contract that the rent of Rs, 22 would be fixed for ever, that 
their successors would be precluded in future time to enhance the 
rent though such enhancement would be fair and equitable. It 
does not appear that any premium was asked for or paid in 1855. 
Further when there was a dispute between the parties barely 20 
years after the lease of 1855 the defendants agreed with the plain- 
tiff that the rent would be enhanced by Rs. 1g. Though the rent 
fixed in 1855 was adequate at the time, the parties voluntarily 
agreed to increase it to Rs. 41 in 1874. It does not appear that, 
though the rents fixed in 1855 and 1874 were the best bargains 
the Shebaits could make at the time, there was any necessity to 
give up for ever the benefit of an augmentation of the rent, The 
cases where a Mokarari Potta of a Debutter land has been upheld as 
against the successor of the Shebait were all cases where the Shebait 
required money either for the repair and completion of a temple 
for which no other funds could be obtained or for a purpose which 
fell into the category of protecting the estate from injiry or deteri- 
oration. Monohar Das Mohanta v, Tarini Charan Nandi (1). In 
the present case there is nothing to show that there was any such 
necessity for granting a fixed rent for ever. 

On the facts of the case I am of opinion that the conclusion of 
the Court of appenl below is wrong and the conclusion of the trial 
Court is correct that the rent of the tenure may be lawfully 
enhanced under section 7. 

© The Court of appeal below found that the suit was defective 
inasmuch as all the persons who are Shebaite did not join as 
plaintiffs in the suit. The facts are that there are a great number of 
Shebaits but they periodically select six of them to represent the 
body of Shebaits and those six persons who were duly elected by 
all the Shebaits instituted the present suit. These men showed 
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their donafides by getting their names registered in the Collectorate 
asthe owners. In the circumstances it cannot be said that the suit 
is bad for defect of parties. 


The question then is what is the fair and equitable rent to which 
the plaintiffs are entitled. The trial Court found that the d&fen- 
dants’ tenure-holders got Rs. 200 a year from the tenure. That 
Court thought fit to enhance rent to Rs. 125 The increase appears 
inequitable towards the tenants who have for over Eo years paid at 
arent of Rs. 41. Taking Rs. 200 to be the gross collection of the 
tenants 42% of the same may be allowed as fair rentto the landlords 
and the remaining 607% be allowed to the tenants for collection 
charges and profit. The fair rent in my opinion should be at Rs, 80 
per anoum and this enhancement will take effect from the beginning 
of the present Bengali year, namely, 1343. 

The arrears of rent were claimed for the period of two months 
only. This is in violation of tection 53 ¿f the Bengal Tenancy Act 
under which in cases where there is no agreement or established 
usuage the rent is to be paid in 4 equal instalments falling due on 
the last day of each quarter of the agricultural year. The learned 
Advocate for the respondents stated that they would not object to 
the decree for rent provided this is not taken as a precedent for 
claiming rent except as laid down in section 53. 

In the result the rent for the two months will be decreed but the 
plaintiffs will not get any interest or compensation for the same. 

The appeal is accordingly allowed. 

The plaintifs appellants will get their costs in all the Courts, 

Leave to appeal is refused. 


E. D. Appeal allowed. 


Vou LXVI.J] ` HIGH COURT, -. 
Before Mr. Justice R, C, Mitter: 


SUBAL CHANDRA JANA 
-v 


SURENDRA NATH BERA AND OTHERS* 


5: 


Bengal Tenancy Act (VIH of 1885), Sec. 48(D)~—Decree not drawn up in 
proper form—Final decree for ejectment, irregular—Such decree, if exe- 
cutable—Executiny Court when can refuse to execute a decree. 

Where in a sult instituted under Section 48(D) of the Bengal Tenancy Act, 
the decree was not drawn up ia proper form after a preliminary order, it can be 
said at the most that the final decree for ejectment was made in an irre- 
gular manner, 7 


Ordinarily an executing Court must execute the decree as it” stands and 
cannot go behind the cecree. The executing Court can only refuse to execute 
a decree in three circumstances only, that is to say, where the Court which pass- 
ed the decree had no territorial jurisdiction or jurisdiction over the person of the 
defendant or over the subject-matter. It is only within these narrow limits the 
executing Court can refuse to execute the decree. 


Appeal by the Decree-holder. 


Objection under Section 47 of the Civil Procedure Code by the 
judg ment-debtors, 


The material facts appear from the judgment, 
Mr, Gopendra Nath Das for the Appellant. 


Messrs. Sitaram Banerjee and Prokash Chandra Bhose for the 
Respondents. 

C. A V. 

The judgment of the Court was as follows :=— 

R. C. Mitter, J.:—The decree-holder is the appellant before 
me, He got a decree in a suit instiluted under section 48(D) of 
the Bengal Tenancy Act. The decree determined the fair rent 
and directed that in the event of the defendants not agreeing to pay 
the rent so determined by the end of Chaitra, 1340 B S., they were 
to be ejected from the land which they held under the plaintiff 
as tenants. This decree was put into execution by the plaintiff 
decree-holder, whereupon the judgment-debtors filed an application 
under section 47 of the Civil Procedure Code objecting to the 


*Appeal from Appellate Order No. sos of 1935 against the order of S. K, 
Halder, Esq, District Judge of Midnapore, dated the 15th June, 1935, reversing 
the order of D, N. Chakravarty, Esq , Muosif, Ghatal, dated the the goth April, 
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execution. In the application for execution the decree-holder 
ttated that the judgment-debtors had not agreed to pay the rent 
determined by the decree and had not paid the amount so decreed 
by the end of Chaitra, 1340 B. S. The judgmert-debtors raised 
two objections in their petitions. First of all they stated that the 
decree was not a correct decree, in accordance with the provisions 
of section 48(D) and, secondly, that they bad agreed to accept the 
rent determined by the decree, and bad, in fact, tendered 
the amcunt to the decree-holder wittin the month of Chaitra, 
1340 B.S. 

To follow the first point the contention was raised in this form. 
They stated that the decree was not in accordance with the 
provisions of section 48(D) as that section contemplates a preli- 
minary order requ iring the defendants to state whether they agreed 
to pay the rent as settled by the Court and if in pursuance of the 
preliminary order they refused to come to Court and to signify 
their assent, then the Court has to pass a decree for ejectment. The 
first Court overruled the objections on the first point, and came to 
the conclusion that the decree even if irregularly made, could not 
be attacked on execution. Onthe second point the said Court 
disbelieved the judgment-debtory’ evidence of tender. The judg- 
ment-debtors preferred an appeal to the District Judge, who 
did not enter into the question as to whether the judgment-debtors 
had, in fact, tendered the amount decreed to the decree-holder 
within the month of Chaitra, 1340 B.S, He only went into the 
first question, came to the conclusion that the decree as made in 
the suit was not in accordance with the provisions of section 4&(D) 
and so could not be executed. Having taken this view of the matter 
he dismissed the application for execution on that ground and on 
that ground alone. In my judgment the order made by the 
learned District Judge is wrong. The contention of the judgment- 
debtors, in substance, was that the decree was not drawn up in 
proper form, efter a preliminary order. At the most it amounts to 
this that the final decree for ejectment was made in an irreguir 
manner. There is no question that the Court which passed the 
decree had jurisdiction to entertain the suit. 

Having regard to the decision of the Full Bench in the case of 
Gorachand Haldar ~w, Frafulla Kumar Roy (1), I hold that the 
executing Court could not go behind the decree in this case. As 
was pointed out in that case that the executing Court cculd only 
refuse to execute a decree in three circumstances only, that is to 

(p (1945) I. L. R. 5g Cale. 166 ; 42C. L. J. 1. 
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say. Where the Court which had passet the decree had no 
territorial jurisdiction or jurisdiction over the person of the defen- 
dant, or over- the subject-matter and it is only within these narrow 
limits the executing Court could refuse to execute the decree, So 
far ag the observations of the Full Bench with regard to territorial 
jurisdiction is concerned, there has been subsequent decisions 
which go to show that the Full Bench did not consider the effect 
of section 21 of the Civil Procedure Code, but it is not necessary 
to determine that point’ now. Here there is no question of want 
of jurisdiction of the Court which had passed the decree. In my 
judgment, having regard to the principle laid down that ordinarily 
an executing Court must execute the decree as it stands and 
cannot go behind the decree, the learned District Judge was 
wrong in refusing execution of the decree. The only point 
on which the learned District Judge decided the appeal cannot be 
supported. ; , 

The learned District Judge did not enter into the 
question as to whether the judgment debtors had made the 
tender of the money to the decree holder within the 
month of Chaitra 1340 B.S. Onthat point there wasan adverse 
decision by the first Court against the judgment-debtors but the 
judgment-debtors are entitled to a finding on this point from the 
lower.appellate Court. 

In the result the appeal is allowed, the order passed by the 
learned District Ju’ge is set aside and the case remanded to that 
Court in order that the question of tender may be gone into on the 
evilerce which is on the record. 

Costs to abide the final result : the hearing fee is assessed at 
one gold mohur, 


E. D. : Appeal allowed + 
Case remanded, 
a) (1ga3) L L. R, g3 Cale. 166; 42C. L.J. 1. 
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PRIVY COUNCIL, 


Í Present: Zord Maugham, Sir Lancelot Sanderson and Sir 
George Lowndes, 


Eee COMMISSIONER OF INCOME TAX, MADRAS 
Soy v. 

May, 6, 7. i 

Fune, 14. ; B. J. FLETCHER. 


[On APPEAL FROM THE HIGH COURT or JUDICATURE 
AT Mapras | 


Revenue— Income Tax—Limited Company— Payment by company of a lump 
sum to officer of the company on his retirement—Payment made from 
a fund administered by Directors—Fund composed of bonuses paid in 
by directors at their discretion —Full discretion in Directors as to which 
officers to enjoy benefits of Fund— Whether sum paid to oficer assessable 
to Tax-—Indian Income Tax Act (XI of 1922) 8. 4 (3) (a). 


An official of a limited company, after a long period of service with the 
company, was paid a sum of money by the company on his retirement. The 
payment was made out of a fund the material rules governing which were 
to the effect that the sums to be allotted to the fund from time to time were 
entirely in the discretion of the directors of the company ; that the bonuses 
allotted should be divided up between officers of the company in proportion 
to the amount of their salaries at the time the bonus was paid in; that no 
officer should have any claim to benefit under the fund until he left the 
company after completing a prescribed period of service with it; that 1f any 
officer should leave the company before the expiration of the prescribed 
period the sum standing to his credit in the fund should be apportioned to the 
credit of the other officers participating init; and thatthe directors of the 
company should have an absolute discretion as to which of the company’s 
Officers should be eligible to enjoy the benefits of the fund. Those rules were 
communicated to officers : 


Held, that the allotments made to the fund in the names of officers were 
not in the nature of salary for current services, but merely part of a sum which 
the company voluntarily offered to pay its’employees on termination of 
their service, and that accordingly the sum paid to an officer on his retlremept 
was not “income” and therefore not subject to tax. i 

Privy Council Appeal No. 12a of 1936 from a decision of the 
High Court, Madras, (Beasley, C. J , Cornish and Pandrang Row, 
JJ. ; Beasley, C. J., dissenting) on a reference under section 66 
of the, Indian Income Tax Act, 1922, made by the Commissioner 
of Income Tax, Madras. 

J. Millard Tucker, K. C. and W. Wallach, for the Crown. The 
lump sum received by the respondent was received as accumulated 
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bonuses in addition to-his salary, and as such was taxable under 
section 7 of the Act. On a proper construction of the rules 
governing the fund, the judges of the High Court should have 
held that each half year’s bonus as soon as credited to the 
employee was remuneration for his services in addition to silary, 
the payment itself being deterred uitil retirement. Cornish and 
Pandrang Row, JJ. were wrong in holding that because the sum 
in question was paid to the respondent as a voluntary payment 
it should not be regarded as a gratuity received by the respondent 
in addition to-his salary within the meaning of section 7. They 
were also wrong in holding that the payment was in substance 
the payment of a lump sum in lieu of pension and on that account 
exempt under section 4 (3)(v) of the Act. Tue provisions of 
the Indian Acts governing this case and of corresponding 
English Acts are substantially similar. Section 3 of the Indian 
Act of 1922 may be compared with section r of the English 
Income Tax Act, 19:8. The provision in the English Act 
which corresponds with section 7 of the Indian Act is Case II 
of Scehdule D and Schedule E of the English Act. The defini- 
tion of salaries in the Indian Act includes not only gratuities but 
all profits received in addition to salary or wages When the 
company decided to set aside money for the purpose of the fund, 
the employees appointed to benefit by the fund became entitled 
to their share subject to the fulfilment subsequently of certain 
conditions, Once he has satisfied the conditions, an employee 
is absolutely entitle] to cliim on his retirement the sum standing 
to his credit inthe fund, andthe sum when claimed comes to 
him under his contract of employment and falls within the 
charging words of the Act. The payment in question here was 
neither a windfall nor received in commutation of pensions within 
the meaning of section 4 (3)(v) of the Act cf 1922. Counsel 
referred to Henry v. Foster (1), Elwards v. Roberts(2), Commissioner 
of Income Tax, Bengal v, Shaw Wallace & Co. (3) and Commis- 
Sioner of Income Tax, Burma v, Rangoon LKiectrical Tramway and 
Supply Co. Ltd. (4). : 

Raymond W. Needham, K. C., and F. Heyworth Talbot for the 
Respondent. The lump sum paid to the respondent on his retire- 
ment from the service of the company was neither “income” 

(1) (1931) 16 Tax. Cas. 605, 

(2) (1935) 19 Tax, Cas. 618. 


(3) (1932) L. R. 591. A 206, 
(4) (1933) L L. R. rt Rang. 70. 


P.-C: 


1937; 
< 
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P.C. nor “profits” nor “gains” within the meaning of the Act of 1922. 
1997. The sum in question was in substance and in facta capital sum 
aa paid to the respondent in lieu of pension. As such it is clearly 


The Con missioner , y z 
of Income Tax, within the exemption conferred by section 4 (3) (v) of the Act. The 


Madras lump sum was the aggregate cf sums to which the respondent 
B. J. Fletcher. had become indefeasably entitled in prior years, and could accor- 
~ dingly not in any event be income of the respondent for the 
year 1932-33. 
Their Lordships’ judgment was delivered by 

Yume, I4. Sir George Lowndes:—The question for determination in 
= this appeal lies in a small compass, but it involves a question of 
considerable nicety under the provisions of the Indian Income- 
tax law. It is, in effect, whether a sum of money payable to the 
respondent on his retirement after long service with an Indian 
company is taxable as part of his income of the year in which his 
retirement took place. The learned Judges in the Madras High 
Court by whom the case was heard have—not unreasonably, as 
their Lordships think—differed in their conclusions and in the 

reasoning upon which those conclusions were arrived at, 


The facts may be stated shortly. The respondent was an 
employee of the Buckingham and Carnatic Company Ltd., and was 
paid a monthly salary with a balf-yearly bonus, both of which were 

K taxed in the ordinary course, and his lability in this respect was 
not challenged. He retired in February, 1933, and was then 
entitled to receive from the company a sum of Rs. 36,794 which 
stood to his credit at that dato in a fund called “ The Officers’ 
Retiring Fund.” Itis with this sum that the present appeal is 
concerned, 


The fund was constituted and managed by the company under 
the following rules :— 


1. All bonuses which the Company may from time to time 
allot to credit of this Fund shall be invested and eccumulated at 
the discretion of the Directors. All interest accruing on the fun® 
shall be dealt with in the manner provided in the next rule and as 
if such interest was a bonus allotted by the Company. 


2. Every bonus shall in the first instance be apportioned as 
between the officers of the Company for the time being in propor- 
tion to the salaries drawn by them respectively at the date of the 
allotment of such bonus by the Company and shall be credited 
in such proportions to such offizers in account with the fund. 
Proviged always that no officer shall have any claim against the 
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Company in respect of any bonus or otherwise as regarding this 
fund until he leaves the service of the Company and shall have 
previously served the Company continuously and satisfactorily for 
the period required of him under these rules. 

3- The period of sueh service shall as regards all officers who 
shall have come out from England to join the service of the Com- 
pany be six consecutive years and shall in the case of officers 
who have been engaged by the Company in India or any place 
east of Suez be ten consecutive years. Provided always that the 
Directors may in their discretion vary such latter period of ten years 
to one of six years, 

4. On any officer who shall have served the Company for the 
full consecutive period required of him by these rules leaving the 
service of the Company, the Company-willepay to him the aggre- 
gate amount of his share in the various bonuses that may have 
been credited to the fund by the Company, during the period of 
his service with the Company. 

g. Inthe event of the death of any officer during, or after 
having completed, the said term of service, the shares standing to 
the credit of the deceased shall be paid to his legal representative. 

6. Inthe event of any officer leaving the service of the Com- 
pany or being dismissed before having completed the term of 
service hereby required, the sums standing to his credit shall be 
apportioned to the credit of the other officers then in the employ of 
the Company in the same way as if such sums were a bonus allotted 
by the Company. 

7. Nothing herein contained shall in any way be taken as 
restricting the powers of the Company, from at any time dispensing 
with the service of, or dismissing any officer, and any officer whose 
services shall be dispensed with, or who shall be dismissed before 
the full period of- service required of him under these rules, shall 
have no claim whatsoever against the fund. 

8. The Directors of the Company for the time being shall have 
full discretion as to which of the officers or employees of the Com- 
pany shall from time to time be eligible for the benefit of this fund, 
and as to any alteration or addition to these rules, and the decision 
of the Directors on such points, and as to the meaning of these 
rules, and on all other matters in any way connected with the fund 
of the administration of same shall be final and conclusive, 


The rules were apparently communicated to the employees, 


and those who were placed upon the fund were given “ pass books ” 
in which were entered the amounts credited to them from time to 
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time under the rules. Their Lordships think that the effect of 
this procedure was to creats a trust in their favour which each of 
them could enforce upon fulfilment of the conditions by which his 
interetts were bound, and it is not disputed that the respondent 
was so entitled, But their Lordships do mt think the equitable 
nature of the respondent’s claim affects in any way the question 
now in issue. i 

On the respondents retirement the company, acting under 
section 1€(2) of tbe Income-tax Act, 1922, deducted from the 
Rs, 36,794, which the assessor claimed to be part of his salary, the 
appropriate tax, and presumably passed it on to the Government. 
The respondent claimed a refund, but this was refused, and, after 
the usual departmental references, the matter came up to the High 
Court under section 66(1) of the Act. 

The question referred for the Courts determination was 
whether the sum of Rs. 36,7454 paid to the respondent in 1932-33 
was income liable to tax or was a capital sum exempted under the 
section 4(3) (v) of the Act or ctherwise. The reference -also 
covered another question which is nct material to- the present 
appeal and has not been discussed. before the Board. 

Section 4(3) (v) is in the following terms :— = 

“ Any capital sum received in commutation of the whole or 
a portion of a pension, or in the nature of consolidated compensa- 
tion for death or injuries, or in payment cf any insurance policy, 
or as the accumulated balancé at the credit <f a subscriber to any 
such provident fund.” f 

The reference was heard by the Chief Justice sitting, with 
Cornish and Pandrang Row, JJ. Separate judgments were celi- 
vered by each of them. ; 

The learned Chief Justice held that the respondent was rightly 
assessed’ upon the sum in question, He was cf opinion that the 
case could not be brought within the exemptions referred to by 
the Commissioner; that the allotments made to the respondent 
from time to time, which resulted in the total sum of Rs. 36,794@ 
were made. for current services, and so were a part of bis regular 
remuneration ; that the sum in question was not a gift or an act 
of grace on the part of the company or in the nature of a winc fall, 
but that it was in reality payment of deferred salary and theref_re 
taxable in the year in which it was paid. 

Cornish J. took the opposite view. He thought that the nature 
cf the fund from which the payment was made showed that it was 


not part of the respondent’s “salary,” but that it was lump sum 
® 
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paid on retirement, in its nalure indistinguisbable from a similar 
sum paid uader a provident fund which, apart from its specific 
exemption under the Act, could not, in accordance with the judg- 
ment in Commissioner of Income Tax, Bengal v. Shaw Wallace & 
Co. (1), be regarded as income. 

Pandrarg Row J. came to the same conclusion as Cornish J., 
but on somewhat different reasoning. He thought that the pay- 
ment was made by the company not as employer but as trustee, 
and that this was in itself sufficient, apparently, to take it out of 
the category of salary—a view with which their Lordships are 
unable to concur, He also held that it was a lump sum payment 
in lieu of a pension, and therefore equivalent to a pension com- 
“mutation which is specifically exem pted under section 4(3) (v). 

The question referred by the Commissioner was, in accordance 
with the opinion of the majority of the Court, answered in favour 
of the respondent. The present appellant, the Commissioner of 
Income-tax, was, by Order in Council, dated the 30th April, 1936, 
granted special leave to appeal upon the condition that he paid 
in any event the costs of the respondent as between ‘solicitor 
and client. 

Before their Lordships it has been contended that the sum in 
question is texible under the head “ salaries” which by section 
q(x) of the Act includes any profits received by an assessee in 
addilion to his salary, and the judgment of the Chief Justice is 
supported on this ground. Their Lordships have also been invited 
to consider the corresponding provisions of the law in this country 
and the cases decided thereunder, special reliance being placed on- 
the judgments of the Court of Appeal in Henry v. Foster (1). 
Their Lordships are, however, unwilling to embark on a critical 
comparison of two Acts which admittedly differ widely in their 
scope and details: this has been laid down in a previous judgment 
of the Bcard, see Commissioner of Income Tax v, Shaw Wallace 
-(1),. and their Lordships see no reason to adopt a different cours 
go the present case. 

Assuming that the sum in question was a “ profit’’ arising 
from the respondent’s employment, the question s'ill, remains 
whether it was received by him as income or was in the nature of 
a capital receipt. If it represented merely the payment of 


accumulated portions of a salary held up by the employers until. 


-the employee’s retirement, it would, their Lordships think, be 


ü) (1932) L. R. 59 I. A. 206 (214); I. L. R, 59 Cale. 1343. 
(1) (1932) 16 Tax. Cas, 625. 
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received by him as deferred income and therefore be taxable, and 
it is on tlis question that the decision of the case must turn. 
Their Lordships have no doubt that the answer must depend 
mainly on the constitution of the fund. The first point that 
emerges from an examination of the rules set out above is that the 
sums to be allotted were entirely in the discretion of the company. 
They were not bound to make any allotment in any year, and it 
was only if an allotment was in fact made that the officer concerned 
could have any claim. This of itself tends to negative the idea 
that the allotments were part of the officer’s current salary. Nor 
is it suggested that it was part of the respondent’s original contract 
of service that he should have the benefit of this fund ; and unless 
the company chose to put him on the list he would have no 
interest whatever in it. Even when so listed he would have no 
rigkts until he had serv2d continuously and satisfactorily for a 
period of six yars And in no case could he make any claim 
upon the sums allotted to him until he retired. If he died before 
retirement the payment of his share would be made to his legal 
representative, and the appellant’s Counsel concedes that in 
that event no tax would be payable. The consideration of these 
factors leads their Lordships to the conclusion that the allot- 
ments to the fund in the name of an officer of the company were 
not in the nature of salary for current services, but were merely 
the measure of a sum which the company volunteered to pay to 
bim on the termination of bis service, and that this sum when paid 
was not "income and therefore not tax ible. 


The company did not pension its officers, but in lieu of 
doing so, and no doubt with the object of keeping deserving 
employees in its service, it promised such persons a lump sum 
on retirement to be computed on terms formulated by the rules 
of the fund, 


This was not, tleir Lordships think, within the specific exemp- 
tions of section 4 (3) (v), and they are unable to accept the dictuy 
of Pandrang Row J. that alump sum in lieu of a pension, where 
no pension is payable, is the same thing asthe commutation of 
a pension already earned, and therefore within the words of the 
exemption. But they agree with Cornish J.in thinking that such 
a payment is jistas mucha capital receipt inthe hands of an 
employee as would be the payment of a lump sum from a pro- 
vident fund on the employee’s retirement. The latter would, 
apart from the specific exemption in the clause under considera- 
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lion, Le, by its nature, capital and not income [see Saw- Wallaces 
case] sugra (1) and it follows that the sum now in question must be 
treated in the same way. 

For the 1easons given above, their Lordships will humbly 
advise His Majesty that the first of the two questions submitted 
to the High Court should be answered as follows :—"The sum 
of Re. 36,794 payable to the respondent out of ‘The Officers’ Retir- 
ing Fund’ in 1933 was not income liable to tax,” and that the 
appeal should be dismissed. 

The order for costs will follow the terms of the Order in Couns 
cil of goth April, 1936. 

Solicitor, India Offie : Solicitors for the appellant ; 

Percy Short & Cuthbert: Solicitors fcr the appellant. 

RCCG Appeal dismissed, 


(1) (1932) L. R. 59 I. A. 206, (214). 


PRESENT: Lord Macmillan, Sir Shadi Lal and 
Sir George Rankin. 


GOSWAMINI SHRI KAMALA VAHOOJI MAHARAJ 
OF KUTCH MANDVI, BY HER ATTORNEY 
DHARAMDAS TRIBHOV ANDAS 


0. 


THE COLLECTOR OF BOMBAY. 


[ON APPEAL FROM THE HiGH COURT oF JUDICATURE 
e aT BomBAY.] 


Revenue —Land Revenue—Land never before charged with—Right of owner in 
limitation of Government's Right to assess— Onus on owner to establish— 
Plea of Lost Grani containing exemption from Land Revenue —Whether 
maintainable—-Bombay City Land Revenue Act, 1876. 


Where an owner of land claims a right that the land shall be free from assess- 
ment for land revenue, the burden is on him to show that he hasa right in limi- 
tation of the right of Government to make an assessment In consequence of a 
specific limit to assessment having been established or preserved, and that that 
specific limit js nil, ° 
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Wheré a person was, as spiritual bead of a Hindu Vaishnava temple, the owner 
of Jand which had never been charged with land revenue, and that person 
claimed that a lost grant should be presumed, and that that lost grant sbould be 
presumed to have contained an exemption from land revenue or aright in lim- 
tation of the Government’s right to assess the property : 


Held that, while the law may presume the existence of a grant which has been 
lost where it is sought to disturb a peison in the enjoyment of a right which he 
and his predec:ssors have immemorially enjoyed, it isa different thing to seek 
to presume that the Crown has by some lost grant deprived itself of the prero- 
gative power to tax the property of its subjects, and such a plea is not 
maintainable. A 

Privy Council Appeal No. 48 of 1926 from a decree of the High 
Court of Bombay (Beaumont, C. J. and Wadia, J.) reversing a 
decree of the Revenue Judge, dated October 20, 1927. 


A. M. Dunne, K. C, W. Wallach and J. M. Parikh for the 
Appellant. 


Sir Thomas Strangman, for the Respondent, 
Their Lordsbips’ judgment was delivered by 


Lord Macmillan : On 26th October, r926, the Collector of 
Bombay addressed to the appellant a notification that the Goverr- 
ment had been pleased to sanction, under section 8 of the Bom- 
bay City Land Revenue Act of 1876, the assessment of certain 
property in Bombay belonging to her desciibed as “Land at Bora 
Bezar Street, bearing N. S. [New Survey] No. 8841 and C. S. 
[Cadastral Survey] No. 1356.” The nctification indicated the 
scale on which the properly had been assessed and stated that the 
assessment would come into f.1ce from the rst of November, 1926, 
and would be guaranteed for 99 years from that date. 


Availing herself of the provisions of section 14 of the Act of 
1876, the appellant instituted a suit against the respondent, contest- 
ing the legality of the assessment. She prayed for a declaration 
“ that there is a right on the part of the plaintiff in limitation of 
the right of Government to possess and hold her said land free 
from assessment and that the defendant has no right to levy fry 
assessment.” The learned Revenue Judge, on 20th October, 1927, 
gave judgment for the plaintiff and granted hera declaration as 
craved. On 3rd August, 1933, the High Court of Judicature at 
Bombay reversed the decree of the Revenue Judge and dismissed 
the suit. Hence the present appeal. 

. The only question before their Lordships is whether the 
appellant is entitled to total exemption from assessment to land 
revenue in respect of the -property mentioned. Section 8 of the 
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statule of 1876 under which the assessment purports to be made 
reads as follows :— 

“8. It shall be the duty of the Collector, subject to the orders 

of Government, to fix and to levy the assessment for land revenue. 
When there is no 1izht on the part of the superior holder in limi- 
tation of the right of Government to assess, the assessment shall 
be fixed at the discretion of the Collector subj:ct to the control of 
Government. When there is aright onthe part of the superior 
holder in limitation of the right of Government, in consequence of 
a specific limit to assessment having been established and preserved 
the assessment shall not exceed such specific limit. ” 
“ The words ‘lind revenue’ signify any sum of money legally claim. 
able by Government from any person on account of any land... 
held by or vested in him...... ° and “ The words ‘superior holder’ 
signify the person having the highest title under Government to 
the land in respect of which land revenue i3 payable ” [section 3(2) 
and (4)]. 

It is remarkable that the statute contains no provisions relating 
to exemption from payment of land revenue (although their Lord- 
ships are given to understand tbat cases of total exemption exist 
and are recognised) other than the words of section 8 just quoted, 
which appear to apply rather to the case of a limitation on the right 
to assess than to the case of a complete exemption from assessment, 
Learned counsel for the Crown, however, informed their Lordships 
that it was in virtue of these words in section 8 that total exemption 
where established was in practice recognised. 

The burden is plainly onthe appellant to show that, as the 
superior holder of the property in question, she has “a right in 
limitation of the right of Government in consequence of a specific 
limit to assessment having been established or preserved, ” and that 
that specific limit is nil. However awkward and inartistic, that is 
the only way, as parties are agreed, in which the issue between them 
can be fitted into the statute. f 

The property is owned by the appellant as spiritual head of a 
Hindu Vaishnava temple situated at Cutch Mandvi. The earliest 
title deed is dated 1788, and is a conveyance to two persons. The 
property appears to have descended to the daughter of one of them 
who in 1828 devised it to her spiritual guru; and the appellant 
claims under that guru. It is not necessary for the present purpose 
to explore the early history of land tenure in the Island of Bombay, 
of which the learned Revenue Judge gives an interesting summary. 
It suffices to note that the plaintiff alleges and the Crown ad mits 
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that “ no land revenue has ever been charged in respect of the 
1927 said property ” ; that the property has not been entered in the Rent 
Nason yore . P 

Goswamini Sbri Rolls of the Collector; and that, in the Survey Register of 1813, 


Kamala Vahooj the entry against it in the rent column is “ no ground rent”, and, in 
Maharaj of Kutch z 


Mandvi the Survey Register of 1£69, the entry against itin the terure 
v. lumn is “O,” It furthe ears that ion gesti- 
The Collector of eo! n is “O urth r Apps rs | at the question of the 2 esti 
Bombay. bility of the property was raised in 1913 when, after inquiry, the 

ee e : : ` i 
Lord Macmillan. Department minuted in the following year that “the land can- 
penas not be assessed since it is held without assessment for more 


than 6o years under G. R. Nc. 1976 dated rath March, 1904. 
A note to this effect may be made in this Register.” The Govert- 
ment Resolution of rath March, 1904, was to the effect that 
no assessment should be imposed where lands had remained 
unassessed for 60 years. The entry made in the Register recorded 
that the “land is charitable. and is held free of rent and cannot 
now be assessed” ; but this entry is deleted and there is added: 
“This note has been struck off in view cf” two opinions of the 
Advocate-General. All this amounts, however, to no more than 
a revelation of the vacillation of the Crown’s advisers as to the 
assessibility of the property, for their Lordships agree with both 
the Courts below that there is nothing in the nature of an estoppel 
or bar to prevent the present assessment if it is otherwise 
justified, and indeed no argument to a Contrary effect was 
submitted. 


The appellant has not been able to produce any deed or grant 
conferring the exemption which she claims. But she maintains 
‘that she has a prescriptive right of exemption and that in virtue 
of its long enjoyment a lost grant conferring it must be presumed. 
If so, her right in order to be effectual must, in terms of section 
8 of the 1876 Act, have been “established and preserved”, With- 
out pausing to consider the meaning of these words, their Lord- 
ships proceed to «xamine the claim as founded on prescription or 
lost grant. š 


Counsel for the appellant referred first to Bombay Regulation 
I of 1823 which in its preamble recites inter aiia that “it is 
expedient that the enjoyment of exemption from revenue for a 
period of 60 years should in certain cases be held as proof of ~ 
sufficient title to the exemption” and proceeds in section 4 to 
provide that “Whenever land has been enjoyed without payment 
of the public revenue for more than 6o years in succession by 
any person, his heirs or others deriving right from him, such 
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enjoyment shall be considered as sufficient title to the exemption”. 
Counsel for the Crown maintained that this Regulation had no 
application to the City of Bombay but was applicable cnly to 
the mofussil. It is not necessary to consider the point for the 
Regulation was repealed by Regulation I of 1827. In the latter 
year a number of Regulations were made of which Regulations 
XVII and XIX are matrial. Regulation XVII, which is 
entitled “A Regulation for the Territories subordinate to Bombay”, 
in chapter IX, section 35, repeated in terms section 4 of the 
repealed Regulation of 1823 above quoted. The period of 60 
years therein mentioned was reduced to 30 years by Regulation 
VI of 1833. In 1863 chapters 1X and X of Regulation XVII 
of 1827 and Regulation VI of 1833 were repealed by section r 
of the Bombay Act VII of that year which substituted in section 
2r a similar provision requiring claims to exemption fron pay- 
ment of land revenue in virtue cf prescription to be admitted, in 
the case- of lands in certain districts, if proved to have been 
held exempt from payment of land revenue under a tenure 
recogn'z:d by the custom of the country for 6o years prior to 
the date of the Act and in the case of other lands if proved to 
have been held in like manner for 30 years. All that was left 
of Regulation XVII of 1827 was finally repealed by the Bombay 
Land Revenue Code, 1879, section 2 and schedule A. The 
learned Revenue Judge was of opinion that under the provisions 
of chapter IX, section 36, of Regulation XVIL of 1827, there was 
acquired a vested right of exemption from land revenue as regards 
the property in question inasmuch as for at least 6o years exemp- 
tion had in fact been enjoyed. But the Crown submits that 
Regulation XVII of 1827 did not apply to the City of Bombay 
and the High Court has so held, Apart from intrinsic indici- 
tions in the Regulation itself, which are elaborated by Beaumont 
C. J., a conclusive argument against the applicability of Regula- 
tion XVII to the City of Bombay is to be found in the fact that 
og the same day another Regulation, namely Regulation XIX 
of 1827, was made which is entitled “.\ Regulation for the Presi- 
dency, prescribing rules for the assessment and collection of the 
land revenue.” “The Presidency” clearly means the Island of 
Bombay. The 3rd section of Regulation XIX provides that 
“the land revenue of the Presidency shall be assessed and levied 
by the Collector and his assistants accordingly to the principles 
laid down in Regulation XVII, A. D. 1827, section HI, the three 
first clauses of section IV, section V and the first clause of sec. 
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tion VI.” If Regulation XVII were applicalle to the Presidency 
it would be quite inappropriate in Regulation XIX, which applies 
to the Presidency, to adoptand apply to the Presicency selected 
provisions of Regulation XVII. It would clearly appear that 
at any rate from 1827 onwards the land revenue legislation for 
the Presijency and for the mofussil ran on separate lines. Their 
Lordships therefore agree wih the High Ccuit in holding that 
Regulation XVII does not apply to the property in question. 
But Regulition XIX, which does apply, contains no provision 
for recognising a prescriptive right to exemption from land 
revenue such as is contained in chapter 1X, section 36, of the 
Regulation XVII, and while adopling some of the provisions 
of Regulation XVII has not adopted chapter 1X, section 36. 
The appellant therefore cannot rely on any statutory prescriptive 
title to exemption. 

But the appellant submits that in the circumstances a lost 
grant should be presumed and that this lost grant should be 
presumed to have contained an exemplion from land revenue 
ora “right in limitation of the right of Government” to assess the 
property. The law may presume the existence of a grant which 
has been lost where itis sought to disturb a person in the enjoy- 
ment of a right which he and his predecessors have immemorially 
enjoyed, but it isa different thing to seek to presume that the 
Crown has, by some lost grant, deprived itself of the prerogative 
power to tax the property of its subjects, and their Lordships are of 
opinion that this plea is untenable. 

The appellant having thus failed to discharge the burden of 
proving the existence of an “ e:tiblished and preserved” right on 
her part in limitation of the right of Government to assess her pro- 
perty, the Collector was entitled to fix an assessment at his discre- 
tion, subject to the control of Government, as he has done. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed and the decree of the High 
Court of Judicature at Bombay of 3rd August, 1933, affirmed, ‘fhe 
appellant will pay the respondent’s costs in the appeal. 


T. L. Wilson & Co. + Solicitors for the Appellant. 
Solicitor, India Office: Solicitor for the Respondent, 


R. C. C. : Appeal dismissed, 
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Present: Lord Macmillan, Sir Shadi Lal and Sir George 
Rankin, 
AYA RAM AND ANOTHER 
° v. 
RUP CHAND AND OTHERS. 


[From tae Hica COURT OF JUDICATURE AT LAHORE | 


Village Land —Shamilut —Deed canveying land “together with external and 
internal rights” — Shamilat not yet divided at date of deed—Whether deed 
effective to convey the right to the Shamilat together with the land. 

A vendor soid land io a vendee under a deed of sale which contained the 
following term :—'* the said vendee will enjoy possession of the land sold 
together with the external and internal rights for ever. In future I” (fe. the 
vendor) “have been left no concern or connection with the aforesaid land.” 
“At the date of that deed no division had yet been effected of the shamilat or 
village common land to be allotted to that jand. The vendee’s successors in 
title having claimed to been titled by virtue of the deed to the shamilat to be 
allotted to the land sold, and the successors in title of the vendor having 
disputed that claim : 

Held, that the wording of the deed clearly showed an intention on the 
~ part of the vendor to convey to the vendee not ouly the land itself but also all 
rights and interests which he possessed in association with it, including the 
right to a share in the shamilat; and that the words "externa! rights“ were 
appropriate to include a right, in respect of the Jand sold, to participate in the 
ultimate partition of the shamilat, 

Kalu Khan v Umda (1) and Shakamad v. Ibrahim (2) approved. 

Quasre whether the onus of proving that a sale of village land carries with 
it the right to a share of the shamilat lles on the vendce and whether the right 
to a share of shamilat land isa mere accessory passing with the village property 
to which it is attached, 


Privy Council Appeal (No. 101 of 1934) froma judgment and 
decree dated January, roth, 1933, of the High Court of Judicature, 
Lahore, ( Cofdsteam and Jat Lall, JJ.) tetting atide a judgment 
and decree dated November, 24th, 1928, of the Senior Subordinate 
Judge, Mianwali. 

J. P. Eddy, K,C. and V. E. Krishna for the Appellante. 

L. DeGruyther, K.C. and J. M. Parikh for the Respondents. 

The arguments sufficiently appear from the judgment, 

Their Lordship» judgment was delivered by : 

Lord Macmillan : This suit is concerned with the right to 
the shamilat or village common land “ which will be allotted by 
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partition to 207 kanals of proprietary ` land, being one-third 

share of Samoranwala well,” situated in the village of Harnauli in 

the Mianwali District of the Punjab. Rup Chand, the original plain 

tiff, was the owner of these 207 kanals, and claimed a declaration 

that he was entitled tothe share of shamilat land in qiestion; 

he has since died, and the present responderts, x(a), (4), (¢) 

and (d), as his legal representatives, have taken his place as plaintiffs , 
in the action. 

Rup Chand’s title to the 207 kanals was derived from one 
Nur Muhammad, who in 1851 sold the property to Parsa Ram. 
On 4th August, 1885, Parsa Ram sold the property to Nota Ram 
by a registered deed, specifying the fields by their numbers in 
the revenue records and giving the boundaries of the area, the 


_ southern boundry being described as “ the area of the shamilat 


of the village.” After stating that the vendor had “ now made 
an absolute sale of the land measuring two hundred and seven 
kanals together with a share in the well and well gear”, the deed 
of sale contains the following material passage :— 

“The agreement is that from today’s date the said vendee will 
enjoy possession of the land sold together with the external 
and internal rights for ever. In future I have been left no cancern 
or connection with the aforesaid land sold. The two thatched 
houses toghether with the four walls situate at the well which 
are owned by me shall also be considered as the property of the 
vendee. But I myself will remove the malba (materials) Że, 
timber. ” ` 

Twenty-one years later, on ath October, 1906, Nota Ram and 
his brother Kota Ram sold the property to Mehnga Ram, the 
father of Rup Chand, the original plaintiff, by deed of sale 
which described the subjects sold as “ the entire land measuring 
acy kanals owned by us together with onc-third shzre in the well, 
well gear, etc, accessories of the well and a share in the shamilat 
pertaining to the land .w.........That is to say, the area of the 
shamilat land which will be apportioned to the aforcanid land 
will be taken by the vendee, ” 

There were originally 1,028 defeendants to the suit, consisting 
of (1) descendants of Parsa Ram, (2) their alienees, and (3) the 
whole propri-tors of the village. By an order of the Court, 
seven of the defendants were appointed to defend the suit 
on behalf of all, but some 1g pages of the: printed book before 
their Lordships are nevertheless quite unnecessarily cccupied 
with the names and designations of all the original defendants, 
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Tte members of the proprietary body of the village admitted the 
plaintiffs’ cliim, but it was contested by the descendants of Parsa 
Ram and their alienees, who are represented before their Lord- 
ships by the present appellants, Aya Ram and Jiwan Singh. 
They yesist the claim of the plaintiffs on the short ground that by 
the deed of sale of 4th August, 1885, Parsa Ram did not convey 
to the plaintiffs’ author Nota Ram the share of shamilat land 
appertaining to the 207 kanals of land sold, but that Parsa Ram 
retained the right to that share which, they say, has now passed 
to them. - 

The Senior Subordinate Judge of Mianwali dismissed the suit, 

holding that no right to a share in the shamılat was conveyed to 
the vendee by the deed of sale of qth August, 1885. On appeal, 
the High Court of Judicature at Lahore reversed this decision 
and granted decree in favour of the plaintiffs, Itis now for their 
Lordships to determine which of those views should prevail. 
' Tt appears that the land which is now the shamilat or common 
land of the village of Harnaul was formerly part cfthe thal or 
waste belonging to the Crown on which the villagers enjoyed the 
privilege of grazing their cattle. In the Gazetteer of the Bannu 
District, compiled by Mr. Thorburn’ in 1883-84, and published 
under the authority of the Punjab Government, it is stated that, 
in 1856-57, boundaries were laid down in the thal, and a large 
portion was allotted to the village of Iiarnauli, but no change 
was made in the existing grazing rules, and apparently no proprie- 
tary rights in the land were created or conferred. Then, in 1878, 
at the first “ Regular Settlement the whole question was taken 
up, a liberal area of grazing land attached to each village as its 
separate property and the remainder marked oft as Government 
rakhs” (reserves). But while in 1878 the village community of 
Harnauli thus acquired right to a large tract cf land as their 
shamilat, no specific appropriation of areas within that tract was 
made to the individual landholders in the village, and the shamilat 
ws held in common, Subsequently, a process of division was 
begun, and, in an extract from the wajib-ul-arz or village adminis- 
tration papers of Harnauli, undated, but said to be of about 1920, 
it is stated that the “entire shamilat land of this village is under 
partition’. In the plaint it is said that the share of the shamilat 
which on a proportionate basis will fall to the 207 kanals of village 
land belonging to the plaintiffs will be 3,496 kanals. 

It would thus appear that, at the date of the deed of sale by 
Parsa Ram to Nota Ram, namely, the qth August, 1885, which ig 
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the material date for the present purpose, no division of the 
Shamilat had been effected. It was only as the common land 
acquired increasing value through the development of irrigation 
that interest awakened in the question of separate rights of pro- 
perty in it, 


In a previous litigation an attempt to dissociate the right to a 
share in the Shamilat from the plaintiffs’ present property of 207 
kanals failed. On that occasion-‘the claimants were representatives 
of Nur Mohammad who sold the property to Parsa Ram in 18st 
and they sought to make out that Nur Mohammad did not then 
part with his right to share in the Shamilat. The claim failed on 
the ground that in 1851 the village proprietors had no proprietary 
tights in tbe Shamilat, and consequently that, at that date, Nur 
Mohammad could neither sell nor reserve any such right. 


It only remains to mention that the 207 kanals constituted the 
only property which Parsa Ram in 1885 owned in the village of 
Harnauli; that after the sale he resided in another village twenty 
miles away and tok no further concern with the land which he 
had sold or any rights connected with it; and that, although there 
were two settlements and revisions of records subsequent to 
1885, Parsa Ram’s heirs and successors displayed no interest in | 
them. z 


For the appellants it was argued (1) that the onus of proving 
that a sale of village land carried with it the right to a share of 
the Shamilat lay on the vendee ; (2) that the right to a share of the 
Shamilat land was not a mere accessory which passed with the 
village property to which it was attached ; (3) that the subject of 
sale in the 1885 deed consisted expressly of the 207 kanals 
alone; and (4) that there were no general words of conveyance 
apt to carry the rigbt to a share of the Shamilat. 


Their Lordships recognis that for the first two of these sub- 
missions there is a considerable body of authority g. Rahmag v, 
Sai (1), though there is much to be said for the view that the 
right of a village landowner to have a share cf the Shamilat 
apportione to his holding is a right inherent in his ownership of his 
holding which might well be held to pass with it. Their Lordships, 
however, do not find it necessary to discuss this question for they 
find in the extract which they have quoted from the deed of sale of 
1885 words which, in their opinion, clearly show on the part of the 
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vendor an intention to convey to the vendes, not only the 207 
kanals, but also all rights and interests which he possessed in 
association with the 207 kanals, including the right to a share in the 
Shamilat. The sale is not only of the 207 kanals, but also of “the 
external and internal rights for ever,” and the vendor declares 
that in future he is to have “no concern or connection with the 
aforesaid land sald.” There could be no more emphatic words 


of divestiture, and the suggestion that the vendor who used them ` 


nevertheless intended to reserve t) himself a right to clalm an as 
yet unascertained share of the Shamilat, which right belonged to 
him only as the owner of the zo7 kanals, appears to their Lord- 
ships untenable, The words "external rights” are quite appropriate 
to include aright in respect of the 207 kanals to participate in 
the ultimate partition of the Shamilat. In the case of Kalu Khan 
v. Umda (1), the deed of sale in question contained the words 
“jumla haquq-o-murafic hai dakbli wa kharij,” which their Lord- 
ships are advise] have a similar signification, and these words 
were in that case held to carry a share of the Shamilat. 


The circumstances that the holding which was sold constituted - 


the vendor’s whole property in the village and that he subsequently 
quitted the village and showed no more interest in his former 
property—circumstances which also characterise the present case— 
were regarded as important indications of the vendor’s intention in 
thecase of Shahamad v, Lbrahiw(2), in which the deed of sale though 
silent as to the vendor's share of the Shamilat, was held to have 
effectually carried it. In their Lordships’ opinion, regard may be 
had tə such considerations in construing the unsophisticated 
conveyancing of which the deed before them is an example, 
and to which it would be unreasonable to apply the rigid canons 
of interpretation appropriate to the finished products of Lincoln’s 
Inn. i 
Their Lordships are accordingly of opinion that the deed of 
“gale of 1885 was effectual to convey, and did convey, the vendor’s 
right of participation in the Shamilat, and they will humbly advise 
His Majesty that the appeal should be dismissed and the decree 
of the High Court of Judicature at Lahore of roth January, 1933, 
be affirmed. The appellants will pay the costs of those respon- 
dents who appeared. 
Nehra & Co. : Solicitors for the Appellant. 
T, L. Wilson & Co. : Solicitors for the Respondents. 
R C. C. Apteal dismissed. 
(1) 47 PLR. 1916. (a) 57 P.R. 1915. i 
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Before Mr, Justice Syed Nasim Ali and Mr. Justice l 
B. K. Mukherjea. 


SRIKRISTO JANA 
v. 


SITANATH BERA.* 


Promissory note —Suit by a person not the holder of the promissory note as the 
real owner—Suit, if maintainable—Negotiahle Instrument Act (XXVI of 
1881), section 78. > 


Payment of the amount due on a promissory note in order to discharge the 
maker as indicated in section 78 of the Negotiable Instrument Act, must be made 
to the holder of the instrument though he may be a.benamdar. 


Soa suit brought by the real owner of the promissory note is not maintain- 
able even if the holder of the note has been made a party to the suit but has not 
appeared and even if such a suit is based on the loan irrespective of the promis- 
sory note. 

Reference under Order 46 rule r of the Code of Civil Proce- 
dure by the Munsiff of Danton. 


The material facts will appear from the judgment. 
The judgment of the Court was delivered by 
Nasim Ali, J. :—This is a Referenca under Order 46 rule 1 


of Civil Procedure Code by the Munsif cf Danton arising out of 
S. C. C. Suit No. 359 of 1936 now pending before him. 


1. That the facts of the case are: The plaintiff in the suit seeks 
to recover from defendant No. 1 Rs. 30 as principal and Rs, 19 
as interest. His case is that the defendant No. 1 borrowed from 
him Rs. 30 on October 13th, 1933 in the house of the defendant 
No. 2, that he promised to repay the sum with interést on plain- 
tifs demand and that on that very date the defendant No. z 
executed a promissory note in the name of the defendant No. 2 
(plaintiff’s father-in-law) embodying the terms of the loan and 
made it over to him. Plaintiff has filed the hand-note along with 
the plaint. The suit, however, is not based on the hand-note 
but on the original consideration, namely, the loan. -~ 


* Civil Reference No. 3 of 1937 by Matilal Chakravartl, Esq., Munsiff of 


Danton, through the District Judge of Midnapore in Small Cause Court Suit 


No. 359 of 1936. g 
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Defendant No. 2 }as not appeared, though duly summoned. 
One of the defences of defendant No. 1 is that the suit is not 
maintainable by the plaintiff. 

The hand-note which was executed by defendant No. 1 is 
payable on demand to defendant Nc. 2 or order. It has not been 
_ endorsed or assigned by defendant No. 2. 

2. The point of law on which the Munsif entertains doubt 
is whether the suit is maintainable by the plaintiff. 

3. The opinion of the Munsif is that the suit is not maintain- 
able, 

4 Decision :—The reason fir the Munsif’s doubt is that 
although a Division Bench of this Court consisting of two Judges 
in Harkishore Barma v. Gura Mia Chowdhury (1) bad held that a 
suit on the hand-note by the real owner is not maintainable and tt at 

the suit on the hand-note can be brought only by the holder of 
the note, one of the Judges composing that Bench in his judgment 
observed that the real owner could succeed if he based his suit 
on the consideration and not on the note. 

In the case cf Brojo Lal Saha Banikya v. Budk Nath Pyari 
Lai (2) the band-note was taken in the name of one of the partners 
of the plaintifi’s firm. f 

The suit was based on the promissory note as well as on the 
original consideration. The trial Court decreed tbe suit. In the 
appeal by the defendant to this Court, two points were raised 

` before this Court :— 

(1) that the claim on the hand-note was not maintainable. 

(2) that the claim on the original consideration was barred 
by limitation. 

So far as the first point is concerned Ghosh, J., held that the 
suit was maintainable as the holder of the note was a partner of 
the plaintifl’s firm and as the suit was instituted by the firm, it must 
be taken to be a suit by the holder also. 

The learned Judge then observed at page. 559: “ This is 
sufficient for the purpose of deciding the case. But I think it is 
Tight that I sbould express my opision with regard.to the point, 
which has been dealt with by the Subordinate Judge as the ques 
tion Las been very elaborately argued by the learned Advocates 
on the both sides. It is contended on behalf cf the appellant, 
ense ase that section 78 read with section 8 of the Negotiable 
Instrument Act bars any suit brought by a person other than 


(1) (1930) 53 C. L. J. 37 ; 35 C. W. N. 53. 
(2) (1937) L L. R, 55 Calc, 551. 
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the holder for the recovery of any money due on a promissory 
note.” 


The learned Judge then expressed this opinion:--The effect 
of section 78 of the Negotiable Instruments Act is that it is nct 
open to the defendant to plead that the holder of the instrument 
is not entitled to recover the money. That section did not pro- 
hibit any person other than the holder to bring a suit if that 
person was the true owner, and that there was nothing in the 
Act to show that no person except the holder would be entitled 
to institute any suit on the instrument. 


The second point raised in the case assumed that the claim 
on the original consideration was maintainable. The question 
whether a suit based on such a claim is maintainable or not was 
neither debated in that case nor decided. 


In Harkishore Barma v. Gura Mia Chowdhury (1) the plaintiff 
who lent the money to defendant No. 1 in that suit took the hand- 
note in the denami of the defendant No. 2 as in the present case 
and based his suit on the hand-note and not on the original cause 
of action. The question whether such a suit was maintainable 
directly arose for decision in that case and the learned Judges 
held that only the holder of the promissory note, viz, Cefendant 
No. 2, though merely a denamdar could maintain the suit and 
that the suit by the true owner was not maintainable though the 
holder was a party thereto and admitted that he was a denamdar. 
Patterson, J. made the following observations in the concluding 
portion of his judgment. ‘It may be that the suit would have 
succeeded if it had been based on the consideration and not on 
note.” The question whether a suit tased on the original 
consideration was maintainable did not and could not arise 
for decision in that case. The observations cf Patterson, J. 
are therefore oditer. There is therefore no decision of this 


Court on the point raised by the Munsiff in his reference, 
i e 


As a rule a creditor may always sue for the original conside- 
ration if the pro-note is not paid provided there are no circum- 
stances which keep in tact the liability of the maker under the 
pro-note. A debtor cannot be made to pay twice. “It would 
be a very good defence to say that unless he has been discharged 
by the holder of the Instrument he is not bound to pay ” per 
B. B. Ghose, J. in Brojalal Saka’s case (2) referred to above. 


(t) (1930) 53 C. L. J. 37; 35 C. W. N. 53. (2) (1927) I. L, Re 55 Cale. 551. 
e 
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Payment on the amount due on a promissory note in order 
to discharge the maker must be made to the holder of the 
instrument though he may be a Jdentatadar, So long as that is 
not done, the liability of the maker continues. It is true that 
the holder of the note is a party to the suit. He has not how- 
ever appeared in the suit. His conduct in the suit cannot briog 
about discharge.of the maker’s liability under the note by raising 
estoppel against him as the only method of discharge is indicated 
in section 78 cf the Negotiable Instruments Act and there 
can be no estoppel against the provisions of a stitute. If a decree 
is passed in favour of the plaintiff in the present suit and the 
defendant No. 1 pays the money to him, his liability under the 
pro-note to defendant No, 2 will still continue. The present 
suit is therefore not maintainable. 

Let a copy of the judgment le transmitted to the Munsif of 
Danton through the District Judge of Midnapur. 


P, R. Reference answered in the 


afirmative. 


APPELLATE CIVIL. 
Before Mr. Justice: S. K. Ghose 


AZIZ RAHAMAN MOLLA alias SHEIKH AND OTHERS 
oO D 
BEPIN BEHARI MUKHERJI AND OTHERS* 


Civil Procedure Code (Act V of 1908), O. XXI, r, 17—~Reguiremenis—Applie 
e (ation for execution—Subseguent application to add certain other prayer, 
if an application for amendment—Limitation, 


The provisions under Order XXI, Rule 17 require that the original appli» 
cation for execution be returned for amendment {cr non-compHance with 
the provisions of Rules 11 to 14 and the application miy thus be amended. 


*Appeal from Appellate Order No. 593 of 1935 against the order of S. 
Chakravarti, Esq, Additional Subordinate Judge, rst Court, of 24 Parganas 
in Mis. Appeal No. 123 of 1935, dated the and of June, 193s, reversing that of 
Ashutosh Das Gupta, Esq., Munsif, 3rd Court, Diamond Harbour,.dated the 7th 
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A decree-holder can add to or amend the prayers in his original application 
for execution if only the decree is not barred by limitation on the date on which 
such prayer for amendment or further relief is claimed. 


In the present case the appellants obtained a decree in rent suit on the 
aist November, 1950. They applied for execution of the said decree on the 
18th November, 1933, and in that application they asked for tbe arrést of 
the judgment-debtor and sa'e of the holding, if necessary. There was no 
prayer in that application for attachment of moveables. On the goth 
August, 1934, -the appellants filed another application for attachment of 
moyeab'es ; 


Heid, that the petition of goth August, 1934, marks a substantial departure 
from the previous petition and not a continuation of the execution initiated 
by that petition. The application of the 30th August, 1934, was on the face 
of itan independent application and not an application for amendment of the 
Previous application, i 


Held accordingly that the attachment of moveables on the basis of the 
application of the goth August, 1934, was without jurisdiction and should be 


set aside. 
Appeal by the decree-holders. 
Proceedings in execution, 
The material facts will appear from the judgment. 


Mr. Bankim Chandra Mukherjee for Mr. Hiralal Chakravarty 
with Mr, Rabindra Nath Bhattacharjya for the Appellants. ` 


Mr, Kshemendra Nath Tagore for the Respondents. 


The judgment of the Court was as follows :— 

S. K. Ghose, J. :—Tbis is an appeal by the decree-holders 
in execution proceedings and it arises cut of an application under 
section 47 of the Code cf Civil Procedure under the following 
circumstances ;—The appellants obtained a decree in rent suit on 
the 21st November, 1930. They filed an application for execu'ion 
on the 18th November, 1933. In that application the reliefs asked 
for were the arrest of the judgment-debtor and sale of the holding, 
if necessary. There was no prayer made in that execution for 
attachment of moveables,- On the 3oth August, 1934 the appel- 
lants filed another application for attachment of moveables. 
On the same date this application was allowed and move- 
ables were attached and sold and the decree was satisfied, 
Subsequently the judgment-debtor respondent filed an applica- 
tion under section 47 of the Code of Civil Procedure alleging that 
the order for attachment of moveables had rot been legally made 
and prayed for setting aside of such order and refund of sale pro- 
ceeds. The learned Munsiff pointed out that the decree had been 
barred by limitation on the 3oth August, 1934, the date on which 
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the appellants filed their application for attachment of moveables, 
He says as follows :—“It is now a settled principle of law that the 
decree-holders can add to or amend the prayers in their original 
application for execution if only the decree is not barred by limita- 
tion on the date on which such prayer for amendment or further 
1elief is claimed. Thus the attachment was without jurisdiction,” 
The Court allowed the prayer for refund of sale proceeds, On 
appeal the learned Subordinate Judge took the same view. Hence 
this second appeal. 

It is contended that under the provisions of Order XXI rule 17 
the application of the 3oth August, 1934 should have been treated 
as an application for amendment of the original application for 
execution and presented as on tbe date when the original appli- 
-cation was presented. It may however be pointed out that the 
provisions of Order XXI rule 17 require that the application be 
returned for amendment for non-compliance with the provisions 
of rules 11-14 and the application is thus amended. For the 
appellants reliance has been placed on the case of Maurangilal 
Marwari y. Charubala Dasi (1) as showing that the amend- 
ment need not have anything todo with rules 11-14. In that 
case the appellant filed an application asking that his previous 
pelition mizht be amended by correcting the statement therein to 
the effect that he had become entitled by succession and substi- 
tuting the statement that he had become entitled by survivor- 
ship, the object being to show that no succession certificate would 
be necessary under the law. Rankin C. J. points out that -this 
has nothing to do with rules rr-14. Nevertheless it was only a 
formal amendment which was asked for and there was no quese 
tion of limitation. For the appellants reliance is also placed 
on the case of Gnanendra Kumar Rai Chowdhury vw, Sree Sree 
Shyam Sundar Jiu (2). In that case the original application for 
execution was, on the face -of it, in accordance with law and it 
contained a list of properties as required under order XXI rule 
3 of the Code. The subsequent petition was to proceed 
against certain other properties specified therein asa supplemen- 
tary list. This undoubtedly was a prayer for amendment and 
the question was whether it could be accepted. It was held that 
the application was made in continuation of the application first 
presented. In the present case the facts are entirely different. 
By the application of the 3oth August, 1934, not merely a change 

(1) (1932) I. L, R, 59 Cale. 1266; 55 C. L. J. 538. 

(a) (1918) 27 C. L. J. 398. 
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of a formal nature, but a` different kind of relief is asked for. 
To quote the language of the Judicial Committee in the case of 
Maharaj Bahadur Singh v. A. H. Forbes (1) the petition of 30th 
August, 1934, “marks a substantial departure from the previous 
petition and nota continuation of the execution initiated by, that 
petition’. The case of Har Sarup v. Bal Gobind (2) is also 
similar with this difference, that the previous application bad 
been struck cff. Further the application of the 3oth August, 
1934, does not appear to be an application for amendment of the 
previous application, on the face of it, it was an independent 
application and did not suggest of amendment. Itis also con- 
tended for the appellants that the application under section 47 
should not have been entertained and the proper procedure was 
by way of filing an appeal against the order allowing the appli- 
cation of the 30th August, 1934. I do not think that there is any 
substance in this contention. _The present application was filed 
on the 22nd September, 1934, and there is no question of limi- 
tation. It is also pointed out on behalf of the respondents that 
the decree itself has been set aside on the 17th November, 1934. 
I consider that the Courts below took the correct view. 


The appeal is therefore dismissed with costs—hearing-fee being 
assessed at two gold mohurs. 


B D Appeal dismissed. 


` 


(1) (1929) 33C W. N. 977. (a) £95) I. L. R, 18 All. g. 


Vor, LXVI] HIGH COURT, 


Before Sir. L. W. James Costello, Kt., Acting Chief Justice and 
Mr, Justice N. G. A. Edgley. 


PATIT PABAN DAW 
D. 


HARISHADAN NANDI AND OTHERS.* 


Provincial Insolvency Act (V of 1920) Secs, 20 and 21—~Appointment of 
interim receiver—Powers exercisable’ by receiver—Direction ought to be 
given by the Court—Claim by persons that the property had nothing 
whatever to do with the petitioning debtor —Duty of the Court to hear and 
adjudicate upon such claims. 


Ia making an order under the provisions of the last part of Section 20 it is the 
duty of the Court to give directions as to which of the powers ordinarily confer- 
able upon a receiver appointed under the Code of Civil Procedure 1908 should 
be exercisable by the receiver under Section 2o of the Provincial Insolvency 
Act, 1920. 


In the present case a debtor J. put in a petition and prayed that he should 
be adjudicated an insolvent. One of the creditors then put in a petition 
praying for appointment of an inéerim receiver. The Court accordingly 
appointed the Official Receiver as ad interim receiver and further ordered that 
he would take possession immediately on deposit of costs. In pursuance of 
that order the Official Receiver went and tock possession of a shop which was 
situated at 2/1 and 2/2, Orphanguoge Bazar and that he did inspite of the 
protest of the appellant P. and his employees who were then on the premises, 
that the shop in question had nothing whatever to do with the petitioning 
debtor. The application of the creditor which was purported to have been 
made under section 20 of the Provincial Insolvency Act was really a petition 
asking for an order of the kind contemplated not by section 20 but by 
section 21 of the Provincial Insolvency Act 1920 : 


Held, that in these circumstances it 1s clear law beyond all question that the 
recelver should have stayed his hand until the question of whether or not the 
shop was the property of the debtor had been determined by the Court. The 
recelver should have gone away and the matter should have been brought 
before the Court in order that the claim put forward by P. might be properly 
adjudicated upon. 


gield further, that the proceedings in the present case were wholly miscon- 
ceived and the order made by the Court on the 2nd of June, 1937, in so far as 
it purported or was assumed to authorise the receiver to take possession of the 
shop 2/1, 2/2, Orghangunge Bazar was an illegal order and one made without 
jurisdiction. 


Appeal by the claimant. 
*Appeal from Original Order No. 233 of 1937 against the orders of 


M. H. B. Letbbridge, Esq., District Judge of 24-Parganas, dated and, 3rd, 
and 4th June, 1937 In Insolvency Case No. at of 1937. 
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Proceedings in insolvency. 

The material facts will appear from the judgment. 

Messrs. Bimala Charan Deb and Tarakeshwar Nath Mitra 
for the Appellant. 

Messrs. Rama Prosad Mookerjee and Uma Prosad Mookerjes 
for the Respondents. 


Costello, A. C. J. :—This is an appeal against an order made 
on the 2nd of June, 1937 and also an order made on the 4th of 
June, 1937, both_of them by the learned District Judge, Alipore in 


-connection with an insolvency matter which is described as 


Insolvency Case No. 21 of 1937. This matter was inaugurated 
by a petition filed by one Jog Jiban Koach, son of Nilkamal 


“Koath of Ne, 4 Orphangunge Bazir, Police Station Watgunge, 
‘within the jurisdiction of the District Judge of 24-Parganas. 


The petitioner asked that he should be adjudicated an insolvent 
and to the petition was altached a schedule in which were set 
forth the names of the creditors, the, amount owing to each of 
them and their addresses, There was a further schedule setting out 
the. names of the debtors, the amounts owed by them, and their 


“addresses. Amongst the creditors, under No. 30 were two persons 
' named Harishadan Nandi and Hari Mohan Nandi, their address 


being Ram Kumar Rakshit Lane and the amount owing to them 


‘was stated to be Rs. rooo, The petition was filed on the roth 


May,.1937, and on that date the learned District Judge made this 
order. 

“Register. Put upon a7th May, 1937 for orders. Applicant 
to put in costs and notices within the date fixed.” S 

On the 27th May, 1937, the applicant put in a petition praying 
for amendment of his original petition in insolvency in the 
manner stated in this supplementary petition. The learned Judge 
recorded this order ; ; 

“ Allowed. Costs and notices filed. Fix 28th June, 1937 for 
hearing. Let publication be made and notices issue. Credjtor 
No. 30 files Vakalatnama ” ; 

Creditor No. 30 consists of two persons whose names I hava 
already mentioned. Under dated 29th May, 1937 there is 
recorded this order ; ` i 

“ Applicant files some account books with a petition, Heard 


-pleader. File.” ocx . ; ` 


: Now comes the order which is the subject of the: present 
proceedings, or rather one of the orders. Itig the order -chiefly 
e 


Vor, LXVi] High Court. 


complained of, the order of the znd June, 1937. Itis in these 
terms ; 

‘Creditor No. 30 puts in a petition praying for directing the 
applicant to produce forthwith all his books of accounts. 

“Issue order on applicant as prayed for. Creditor No. 30 puts 
in another petition praying for appointment of interim receiver. 
The official receiver is appointed ad interim receiver. He will 
take possession at once on deposit of costs,” 

It is really ‘against. this appointment of an interim receiver 
that these proceedings in appeal,are directed. We are told that 
in order to “make quite certain that the official Receiver in his 
capacity as ad interim receiver took possession forthwith of the 
debtor’s property, the order was shown to the receiver and he 
was required to acknowledge that he had seen it by appending 
his signature at the time it was shown to him, and that was done. 
We are told and it appears from the report later made by the 
receiver that the very same afternoon he went and took posses- 
sion not only of a shop at 4/5, Orphangunge Market which had 
been carried on by the debtor himself and which is referred to 
in his petition, but also of a shop carried on by two grandsons 
of the debtor and a third shop carried on at Nos. a/r and 2/2 
Orphangunge Market by the present appellant Patit Paban Daw, 
It is really the taking possession of this shop which is the grava- 
men cf the complaint which is now made by Patit Paban Daw. 

The giounds of appeal are set out in this way. 

r. The learned District Judge erred in directing the ad 
interim receiver to take possession of the appellant's shop merely 
on the basis of a creditor’s petition which was supported neither 
by an affidavit nor even by a verification, 

2. The learned District Judge erred in making the order 
aforesaid without notice to the appellant and without hearing 
him. 


3. The learned District Judge erred in not making an enquiry ` 


inw the truth of the creditor’s allegations before directing the 
ad interim receiver to take possession of the appellant’s shop 
$ » 

The petition upon which the order dated the and of June 
was made and which is referred to in the order was filed on the 
and June, 1937 and it is headed. “Petition under Section 20” 
that is to say, Section zo of the Provincial Insolvency Act, 1920. 
The material part of it is as follows :—, 

“The appellant Jog Jiban Koach has applied for being 
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adjudicated insolvent in tbe above case and 28th June, 1937 is 
fixed for hearing of the ahove case. 

“The total value of the assets consisting of both moveable and 
immoveable properties as given in the application for insolvency 
is Rs. 33,140. . 

“Though the applicant has been carrying on business in Kidder- 
pore under the diferent name and style such as (I) Sen Daw & 
Co. at 17/1 Orphangunge Market and (II) Patit Paban Daw at 
2/1 Orphangunge Market, (IIL) Jog Jiban Koach at 4/5 Orpban- 
gunge Market it has been mentioned in his application only one 
place, v/s., 4 Orphangunge Bezar as his place of business.” 

The business at 17/1 Orphangunge Market is the business which 
is said to bave been carried on by the two grandsons of Jog Jiban 
Koach. 

“The petitioners have been informed and believe that the 
applicant who is able to pay his debts with a view to defeat and 
delay his creditors is tampering and fabricating his books of 
account and is selling off his goods at an under value. 

“In the aforesaid circumstances it istnecessary that an interim 
receiver should be appointed of the property of the debtor appli- 
cant and he should take immediate possession of the same. 

Under these circumstances your petitioner prays that your 
Honour will be pleased to appoint an interim receiver of the 
properties of the debtor and direct him to take immediate posses- 
sion thereof or pass such other Order.s.csesseeseeee” 

It is to be observed, therefore, that this petition purports to be 
in effect an application made under the provisions of Section 20 
ofthe Act. That section provides. 

“The Court when making an order admitting the petition 
may, and where the debtor is the petitioner ordinarily shall, 
appoint an inéerim receiver of the property of the debtor or any 
part thereof, and may direct him to take immediate possession 
thereof or of any part thereof, and the intevim receiver shall there- 
upon have such of the powers conferable on a receiver appoinéed 
under the Code of Civil Procedure, 19¢8, as the Court may direct, 
If an interim receiver is not so appointed the Court may make 
such appolatment at any subsequent time before adjudication, and 
the provisions of this sub-section shall apply : accordingly.” 

It is not easy to discover here any valid reason why the Court. 
should not have complied with the provision of earlier part of 
this section and have made an order appointing an interim receiver 
of the property of the debtor at the same time as the order was 

e 


Vor. LXVÍ.] HIGH COURT, 


made admitting the petition, that is to say, on the r9th May, 1937. 
That was not done but presumably the Court in making tbe order 
of the znd June, 1937 was acting, or was purporting to act, 
under the provisions of the last part of section 20, It would 
seem that even so the Court ought to have given direction as to 
which of the powers ordinarily conferable upon a receiver appointed 
under the Code of Civil Procedure, 1¢08 should be exercisable 
by the receiver in this particular case. 


The important matter, however, for our consideration in this 
appeal is the fact that section 20 relates, and, relates only to the 
property of the debtor or some part of the property of the debtor, 
What happened here was that in conformity with, or rather in 
pursuance of, the order of the 2nd June, 1937 the Official Receiver 
went and took possession of the stock in trade and the books of 
account, certain articles of jewellery and some money in cash 
which he fourd in the skop which is situated at 2/1, 2/2 Orphan- 
gunge Bazir, and that he did inspite of the protest of Patit Paban 
Daw and his employees who were then on the premises, inspite 
of the fact Patit Paban Daw protested that the shop was his own 
shop and that it was in no way pasit of the property of the deLtor 
who happened to be his father-in-law. On the day following, 
that is to say, on the 3rd June, 1937, Patit Paban Daw put in a 
petition before the learned Judge which was supported by an 
affidavit asking that the order of attachment should be vacated. 
The learned Judge thereupon made an order. “Oficial Receiver 
should make a report by to-morrow at the latest,” that is to say, 
by the 4th June, 1937. The receiver duly made a report in which 
were set out an account of his taking possession of the shops 
situated at 2/f and 2/2 on the 4th June there was this order 
recorded, 

Read report of Receiver and heard Receiver and pleaders for 
the Sen Daw and Co., Patit Paban Daw and creditor No. 30 
Hagi Sadhan Nandi. Tne order of attachment will be vacated 
on security being furnished by Sen Daw & Co. for Rs. 10,000, 
The security will be tested by the Nazir.” 

As I bave already stated, the present appeal is directed against 
that order, the order of the znd June, 1937. The appellant here 
is Patit Paban Daw, and he complains that the order made on 
the and June, 1937 was in eflect not only wrongly made by the 
learned Judge but was made by him without any jurisdiction to 
make an order of that kind. The main ground put forward on 
behalf of the appellant is that the petition put in by creditor 
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No, 30 that is to say, by the Nandis, on the and June, 1937, was 
not supported by an affidavit it was not even verified and there 
was no evidence at all be fore the learred Judge on the 2nd June, 
from which he could properly come to the conclusion that he 
could make an order appointing the interim receiver. e 


As regards the property of the debtor, or any part of the 
property of the debtor, undoubtedly the learned Judge could have 
acted, and indeed ought to have acted, under the provisions of 
section 20 but although the petition of the 2nd June, 1937 was 
nominally put in under section 20 it is obvious that inspite of 
the wording of the last paragraph what thes particular creditors 
were really asking for was tbat a Receiver should be appointed 
and that he should take possession of properties which were not 
only manifestly the properties of the debtor set forth by bim in 
the Schedule A attached to the petition but of properties which 
were supposed to be the properties of the debtor including this shop 
situated at 2/1, 2/2, Orphangunge Bazir. To all intents and 
purposes, therefore, the petition was really a petition asking for 
an order of the kind contemplated not by section 20 but by 
section 21 of the Provincial Insolyency Act, 1920, and indesd 
Mr. Mukherjee in bis careful and able argument on behalf 
of the respondents in this appeal dealt with the matter upon the 
footing that that was the petition. 

Section 21 is in these terms :-— 


“At the time of making an order admitting the petition or at 
any subsequent time before adjudication the Court may either of 
its own motion or on the application of any creditor make one or 
more of the following orders, namely........ eiudvencter, 


I pause here to remark that the order complained of was made 
before adjudication. It was an order made on the application of 
the creditor described as creditor No. 30. 

“The following orders” are :— oe 

(x) “Order the debtor to give reasonable security for his 
appearance until final orders are made upon the petition and 


direct that, in default of giving such security, he shall be detained 
in the Civil Prison.” 


We are not concerned with that, 


(2) “Order the attachment by actual seizure of the whole or 
any part of the property in the possession or under the control of 
the debtor, other than such particulars (not being his books of 
aceount) as are exempted by the Code of Civil Procedure, rgo8 


Von. LXVI.] HIGH COURT, 


or by any other enactment for the time being in. force from 


liability to attachment and sale in execution of a decree, 

(3) “Order a warrant to issue with or without bail for the 
arrest of the debtor, and direct either that he be detained in the 
Civil Prison until the disposal of the petition, or that he be 
released on such terms as to security as may be reasonable and 
necessary.” 

With No. 3 we are not concerned. We are concerned only 
with No.2. That contemplates an order of attachment which is 
analogous to an attachment before judgment and the provisions 
of the Code of Civil Procedure, 1908, apply to such attachments 
by virtue of the provisions of section 5 of the Provincial Insolvency 
Act, 1920. There is however an important proviso to section 2r 
which seems to have been entirely overlooked by the learned 
Judge and by the pleaders appearing before him and even, I 
venture to think, by the learned Advocates appearing in this 
appeal. The proviso is in these terms: 

“Provided that an order under clause (2) or clause (3) shall 
not be made unless the Court is satisfied that the debtor with 
intent to defeat or delay his creditors or to avoid any process of 
the Court. 

(i) Has absconded or departed from the local limits of the 
jurisdiction of the Court, or is about to abscond or to depart from 
such limits or is remaining outside them or 

(ii) Has failed to disclose or has concealed, destroyed, transfer- 
red or removed from such limits or is about to conceal, destroy, 
transfer or remove from such limits, any documents likely to be 
of use to his creditors in the course of the hearing, or any part 
of his property other than such particulars as aforesaid.” 

It is obvious that in the present instance there is nothing to 
show that the Court was satisfied as to any of the things mentioned 
in this proviso, and no attempt was made to put before the Court 
any material other than the bare statements in the petition of the 
Nasdis upon which the Court cculd properly form any opinion 
as to whether the necessary conditions precedent to the making 
of an order under section 21 were present or not. It is quite 
clear to my mind that the learned Judge never directed his 
attention to the provisions of section 21 or at any rate not to the 
terms of the proviso to that section, but although, as events subse- 
quently showed, the interim receiver took it upon himself in what 
I can only describe a high handed manner to take possession of, 
and close down, a shop which was ostensibly, at any rate, bejng 
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carried on by somebody quite different from the debtor, what the 
learned Judge originally had in mind was that the zn¢erit receiver 
should only take possession of property which was admittedly, or 
at any rate, prima facie, property belonging to the debtor himself. 
The position is this. This overzzllous and somewhat hasty 
receiver went to the shop 2/1, 2/2, Orphanguoge Bazur, Because 
he had been told by the Nandis or because they bad alleged in 
their petition that the shop was really the property of the peti- 
tioning debtor, though it stood inthe name of Patit Paban Daw 
and the business there was being carried on by bim, On the 
arrival of the Official Receiver Patit Paban Daw at once set up a 
claim to be tie owner of the shop contending that the shop had 
nothing whatever to do with the petitioning debtor. In these 
circumstances, it is clear law, beyond all question, in my opinion 
that the Receiver should have stayed his hand until the question 
of whether or not the shop was the properiy of the debtor, had 
been determined by the Court. 

In passing, I may observe once more that the fundamental 
conditions required by section 21 had never been fulfilled, because 
this shop was not in the possession, or under the control, of the 
debtor, outwardly at any rate. In my view the receiver should 
have gone away, and the matter should have been brought before 
the Court io order that the claim put forward by Patit Paban Daw 
might be properly adjudicated upon. Whether the matter is one 
which can fall within the provisions of section 4 of the Provincial 
Insolvency Act, we need not consider, but undoubtedly there 
should have been an investigation. In this connection I refer to 
the case of Hashmat Bibi v. Bhagwan Das (1). The head note 
of that case is aa follows :— 

“Where certain property was attached under section 13(3) of 
the Provincial Insolvency Act, 1507, by a court exercising juris- 
diction under the Act, befcre the petitioner was declared an 
insolvent and a receiver appointed it was held that the Court was 
bound to hear and adjudicate upon any claims which might be 
preferred by persons alleging themselves to be in fact the owners 
of such property. Procedure under section 13(3) of the above 
mentioned Act was analogous to attachment before judgment 
under the Code of Civil Procedure. It might have been open 
to the objectors to wait until the receiver had taken some 
action in respect of the property attached and then to apply under 
section 22 Of the Act but this they were not b2und to do,” 

(1) (1919) L L. R. 36 All. 6s. 
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Ryves and Piggot JJ. said at page 67. 

“Now an attachment under section 13(3) of the Provincial 
Insolvency Act is strictly analogous to an attachment before judg- 
ment effected under Order XXXVIII, Rules 5 to 12 of the Code 
of Civil Procedure. According to Order XXXVIII, Rule 8 
of the Civil Procedure Code a claim may be preferred to property 
attached before judgment, and the Court is thereupon bound to 
investigate such claim in the manner proviled for the investigation 
of claims to property attached in execution of a decree for pay- 
ment of money. This refers us back to Order XXI, Rule 58 of 
the Civil Procedure Code, In our opinion therefore the District 
Judge was bound to entertain the objections put forward by 
Hashmat Bibi and Abdul Ghani and to hold an investigation as 
to the validity of the claims put forward by them to the ownership 
of the property attached. The necessity for doing this at some 
stage or other of the proceedings is apparent when we consider 
that by reason of section 16(2) of the Provincial Insolvency Act, 
the property in question vested in the receiver from the date of 
his appointment, if in fact it was the property of the insolvent but 
did not so vest if it was the properly of Hashmat Bibi and Abdul 
Ghani,” 

Inthe present instance, if this shop 2/1, 2/2, Orphangunge 
Bazir was in fact the property of Patit Paban Daw it would not 
vest in the receiver by virtue of the order made by the learned 
District Judge. The moment Patit Paban Daw set-up a claim to 
this property the matter ought to have been investigated before 
the receiver proceeded to exercise any rights over this property. 
That was not done, and accordingly we can come to no cther 
conclusion than that these proceedings were wholly misconceived 
and the order made by the learned District Judge on the 2nd of 
June, 1937 in so far as it purported or was assumed to authorise 
the receiver to take possession of the shop 2/1, 2/2, Orphangunge 
Bazar was an illegal order and one made without jurisdiction, It 
must therefore be set aside. 

As regards the order of the 4th June, 1937 thal wasin a sense, 
consequential upon the order of the 2nd June, 1937, and that too 
must be vacated. The appeal is therefore allowed with costs, 
hearing fee being assessed at five gold mohurs. Costs of the 
paper-books are to be taxed. The receiver is to pay his own 
costs. 

The order for pay ment of costs will be against all the respdn- 
dents. This order will not preclude the District Judge from 
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“making such other orders as he thinks fit on proper materials and 


after proper enquiry. 

Any goods, articles, jewellery or money, or account books or 
papers which were taken by the Receiver from the slop 2/1, 2/2, 
Orphangunge Bezar, if not already restored to Patit Paban Daw, 
must be restored to him by the Receiver within four days from 
to-day. 

Edgley, J.:—I agree. 


E. D, Apteal allowed, 


CIVIL RULE. 


Before Sir Leonard Wilfred James, Costello, Kt., Acting 
Chief Justice and Mr. Justice N. G. A. Edgiey. 


PATIT PABAN DAW 
Y, 


DINESH CHANDRA ROY CHAUDHURY, 
OFFICIAL RECEIVER* 


Receiver, an oficer of the Court - Orders given by the Court, must be comp-ted 
with— Disregard of the order by the Receiver, effect of. 
A Receiver is an officer of the Court and he must comply with orders given 
by the Court exactly as they are given. < 
When a properly constituted Court makes an order, that order must ba 


complied with. It becomes all the more lamentable when a person who is an 
officer of the Court disregards the order. 


Application by the claimant. 
Proceedings in insolvency. 
The material facts appear from the judgment. * 


Messrs. Bimala Charan Deb and Tarakeswar Nath Mitra for 
the Petitioner. 


*Civil Rule No. 1054 (M) of 1997 in the matter of an application under 
the inherent power of the Hon’ble Court for showing cause why the opposite 
party Receiver should not be proceeded with for contempt of Court in not 
having complied with the order of this Court passed on the 8th July, 1937 in 
Appeal from Origina] Order No. 223 of 1937. 


Von. LXVI.] * HIGH COURT, 


Dr. S. C. Roy and Mr. Amiyaranjan Roy Chowdhury for thé 
Opposite Party. 


The judgment of the Court was ag follow’ — 


Costello, A. C. J,:—On the 8th July, 1937, an appegl was 
heard by this Court in the matter of Patit Paban Daw v. Hari- 
shadan Nandi and others* which arose out of an order made by the 
District Judge, Alipore on the 11th (and ?) of June, 1937. In pur- 
suance of that order the Official Receiver, Alipore, Dinesh Chandra 
Ray Chaudhury, had taken possession of a certain shop at premises 
a]t, 2/2, Orphangunj Bazı, which is said to belong to Patit 
Paban Daw and not to the insolvent Jog Jiban. Koch. This 
Court held that the order made by the learned District Judge, 
Alipore, was made illegally and without jurisdiction. Conse- 
quently, the action taken by the Official Receiver in taking posses- 
sion of that shop and certain articles and books of account 
could not be justified. In allowing the appeal, this Court made the 
following order. 

“Any goods, articles, jewellery or money or account books or 
papers which were taken by the Receiver from the shop 2/r, 2/2 
Orphapgunj Bazir if not already restored to Patit Paban Daw, 
must be restored to him by the Receiver within four days from 
to-day”, that is to say, within four days from the date on which 
the judgment was pronounced and the order made, namely, the 
8th July, 1937. The question arose as to whether or not the 
Receiver was to act upon that order before it was drawnup. It 
was then found that the Receiver himself was in Court, and 
thereupon, I on behalf of the Court, addressed the Receiver and 
explained to him personally that he wasto take the order as 
being operative at once and that he was to comply with it as 
directed, In other words, he was personally told by me, sitting 
here as presiding over this Court, that he was to restore to Patit 
Paban Daw the books of account within four days, that is to 
egy on or before the rath July, 1937. Admittedly this was 
not done. : 

The Receiver has now been brought before this Court in pur- 
suance of the Rule issued by us yesterday and he has admitted 


that he did not comply with the order. We regard this as a very: 


serious matter indeed. There is, in our opinion, no possible 

excuse for disiegarding an order given by the Court in such cir- 

cumstances. There is no room for any possibility of error or 

mistake, and it seems quite clear to us that this Receiver is a per- 
* Since reported in 66 C. L. J. 61. s 
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son who has an exaggerated idea of his own importance and is 
not disposed willingly to comply with any orders imposed upon him 
by this Court or any other court. 

Itis high time that he should learn that as a Receiver he is 
an ons of the Court and he must comply with orders kiven 
by the Court exactly as they are given. 

Fortunately for him he has seen fit to take the course of 
admitting his fault and tendering an apology to the Court. If 
there had been no apology certainly if there had been any 
attempt to justify this kind of conduct—we should have taken a 
very serious view of the matter indeed, and felt constrained pro- 
bably to send this Receiver to prison. 

It must be clearly understood that when a properly consti- 
tuted Court makes an order, that order must be complied with. 
Tt is all the more lamentable when a person, who is ‘an officer 
of the Court disregards an order, in the way this order has been 
disregarded, 

We accept the apology which has been offered and we take 
that into consideration. But we cannot let the matter rest there. 
We must mark our sense of disapprobation and must take such 
action as will deter other persons from disregarding the orders 
cf the Court. To that end, therefore we must inflict a penalty. 
The Receiver, Dinesh Chandra Ray Chaudhury is therefore sen- 
tenced to pay a fine of Rs, 65 within seven days from this date, 
and he must also pay the costs of these proceedings, hearing fee 
being assessed at two gold mohurs. We arrive at the sum of 
Rs. 65 as being roughly the equivalent of £ 5. 

The books must be sent tothe shop. The affidavit used here 
will not have any effect on-any other proceedings. , 

It is not the wish of the Court that this matter should 
jeopardise Dinesh Chandra Ray Cahudhury’s position as Official 
Receiver provided the District Judge has no other cause of 
complaint agsinst him. 


Edgley, J. :—I agree. 
E. D. Rule made absolute. 
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CIVIL REVISION. 


Before Mr, Justice R. C, Mitter, 


RAKHAL DAS SOM AND OTHERS t 


v. 
SARALABALA HALDER AND OTHERS.* 


Application for pre-emption—Bengal Tenancy Act (VIIL of 1885), Sec, 26(F), 
Clauses 2, 3 and 5, requirements of the statute —Sub-section 5 contemplating 
two distinct orders — Question of pre-emption, when may be gone into, 


The Bengal Tenancy Act requires that with the application for pre-emption 
the price, as stated in the transfer notice together with 10% compensation money 
has to be deposited. If that is not done, the application isa bad one and 
should be thrown out. But where the sald deposit was made and by reason 
of the fraud of the purchaser the money disappeared from Court at a subsequent 
stage as in the present case and has not been brcught back in Court, inspite 
of the Court’s order, the application for pre-emption cannot be dismissed. 


Section 26F, clauses 2, 3 and 5 of the Bengal Tenancy Act make the posi- 
tion clear, that certain monics mentioned under sub-section 2 must be deposited 
in Court along with the application for pre-emption, to be more accurate, 
if it is not put in wih the application for pre-emption the money must be 
put in within the period of limitation for such an application. The applica- 
tlon has to be registered if it is rima facie a good application. Then at the 
time of the trial at a late stago of the proceedings the Court is required to 
make enquiries under sub-section 3 if so required by the purchaser and fiad out 
if any additional sum of money has to be deposited by the applicants for pre~ 
emption. Sub-section 5 details what has to be done by the Court at the final 
stage. It contemplates two distinct orders—an order for pre-emption in favour 
“of the applicants if he is entitled to such an order and in that contingency a 
further bat really a distinct order in favour of the purchaser. 

The order for pre-emption has to be made if the Court finds the merit in 
favour of the applicant and that if the deposit required under sub-sections 2 
and 3 had been made. When the deposit under sub-section 2 had been made 
there was no bar to the Court making an order for pre-emption even without 
the money being in Court at the date of the onder under special circumstances 
as in the present case. But the Court could not make a second order contem- 
platgd under sub-section 5 till the money was actually brought into Court in 
pursuance of the order passed by it. 


Application by some of the co-sharer landlords of an occupancy 
holding. ý 

Application for preemption under Section 26F of the Bengal 
Tenancy Act. 


* Civil Revision Case No. 1112 of 1935 agairat the decision of the Mursifs 
ist Court at Bagerhat, dated the 24th July, 1935,in Mis. Case No. 247 of 
1934. ~ 


43 


. 


i THE CALCUTTA LAW JOURNAL, [Vor LXVi. 


civie; The material facts will appear from the judgment, 


1936. Dr. Radhabinode Pal and Messis, Nakuleswar Shome and 
Riia. Sa Bhupendra Nath, Das for the Petitioners. 
v. Messrs. Nripendra Chandra Das, Rajendra Nath Das and 
Seea E HEIE Gopi, Chandra Shome for the Opposite Parties. . 
` Mr. Biseswar Chatterjee for the Depuly Registrar, 
: Tbe judgment of the Court was as follows— 
diay, 22, R. C. Mitter, J.:—The petitioners before me are some of the 
co-sharer landlords of an occupancy holding. The remaining 
landlords are opposite parties Nos. 8 to 13. One of their tenants 
who is opposite party No. 2 transferred his share in the holding 
to opposite party No, 1. On that the petitioners applied on 
12th June, 1934 for pre-emption under Section 26F of the 
Bengal Tenancy Act and with their application they depo- 
sited in Court on that date, the price stated in the notice 
of transfer together with 10 p.c, compensation in accordance 
with the mandatory provisions of Section 26F(2). The purchaser, 
who is opposite party No. 1, raised various objections to that 
application but those objections have not been considered on 
their merits, having regard to the unusual course which the case 
has taken in the lower Court. This application of the petitioners 
for pre-emption was, however, dismissed for default on 8th Decem- 
ber, 1934 and then the purchaser opposite party got an oppor- 
tunity of creating further trouble and complications and of that 
opportunity she fully availed herself, but the fraud has been 
tipped open in an order cf the Court below to which I will 
presently refer, I am bound to grant the relief to the petitioners 
whose application fur pre-emption has met with an unnatural death. 
The position is this: As soonas the application for pre-emption 
was dismissed for default on 8th December, 1934, the opposite 
party No. r, through her pleader, approached opposite parties Nos. 3 
to 7 who had a money decree against the petitioners. Of these oppa- 
site parties Nos. 5 and 6 aie minors and the other opposite 
parties Nos, 3,4 and are adults. They have not appeared in 
this Court, but the minor opposite parties Nos. 5 and 6 are repre- 
sented by the Deputy Registrar who has appzared threuzh Mr. 
Chatterjee and ‘they take shelter under the plea of minority and, inas- 
much as none of the adult opposite parties amongst opposite parties 
Nos. 3 to 7 have appeared in this Court, I cannot take the effective 
steps which I had intended to take if any of them were present, 
But that does not prevent me from doing justice to the petitioners 
to Which they are clearly entitled. As I have said that just on 
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the dismissal for. default of the application for pre-emption, the 
purchaser approached opposite parties Nos. 3 to 7 and told them to 
apply for execution of their decree against the petitioners and 
to attach the monies deposited in Court under the provisions of 
Section 26F(z) secretly. -That advice was given by the opposite 
party Ne. r for her own interest; she or her advisors believing 
that if the money so deposited in Court be taken out, the applica- 
tion for pre-emption on restoration would be dismissed, as the 
money woull not then be lying in Court. The opposite parties 
Nos. 1, 3 to 7 joined hands in the matter and surreptitiously, and 
by suppressing the processes on the judgment-debtors the money 
was attached and taken away to the execu'ing Court by opposite 
parties Nos. 3 to 7 and from there was withdrawn by opposite 
parties Nos, 3 to 7. 

The petitioners, thereafter, applied on 23rd January, 1935 for 
restoration of their application for pre-emption which had been 
dismissed for default on 8th December, 1934. They satisfied the 
Court that there was good reasons for their non-appearance, and 
their application was ultimately restored on 4th May, 1935. As 
the money deposited had been withdrawn on 18th January, 1935 
from Court they mide an application to the executing Court 
staling that opposite parties Nos. 1, 3 to 7 had colluded and had 
combined together, for the purpose of defeating his application for 
-pre-2mption, and suppressed the pr.cesses in execution and 
managed to withdraw the money deposited under Section 26I'(a) 
of the Bengal Tenancy Act. It would be profitable to notice here 
that the application for pre-emption was dismissed on 8th December, 
1934. On rath December, 1934 the applicuion for execution was 
put in and on r£th January, 1935 the money was attached, transfer- 
red from one court to another, actually withdrawn by opposite parties 
Nos. 3 to 7. These things support the finding of fraud on the part 
- of opposite parties Nos. r, 3 to 7 a finding which has been arrived 
at by the executing Court in its order dated 29th June, 1935. 
® The said Court, for the purpose of enabling relief to be given to 
the petitioners, required the opposite parties Nos. 3 to 7 to deposit 
in Court the amount so withdrawn by tkem within 7 days from 
the date of that order, in order to enable the Cowt, after receiving 
the said money, to transmit the same to the Court in which tke 
application for pre-emption was pending. This order was not 
complied witb, and I am told has not been complied with up till 
now, and it is my direction that the executing Court should take 
eyery steps for the purpose of compelling the opposite parties Nos. 3 
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to 7 to carry out that order, as quickly as possible. The finding of 
the executing Court is that the money was withdrawn by opposite 
paties Nos. 3 to 7 in furtherance of a conspiracy between them 
and opposite party No x, and they must be compelled to put in that 
money into Court, as quickly as possible. . 

After this order of 29th June, 1935 was passed and the money 
not being put in by opposite parties Nos. 3 to 7, the same Judge 
who was presiding over the cxeculing Court passed an order in the 
pre-emption case, because that case was also before him, on 2oth 
July, 193%, requiring the petitioners for pre-emption to make a 
further deposit. Tnis order was made ty that Court only after 
the priod of 7 days, mentioned, in the order of 2oth June, 1935. 
Time was given to the said petitioners to put in the money but 
ultimately on 24th July, 1935 the Court passed the following order. 
“Parties file hajira. No deposit made as ordered above, so the 
application cannot be heard on the face of the formal defect. 
Ordered thatthe case be dismissed and the opposite party will 
get full costs from the applicants.” The opposite party here 
obviously mean the purchaser. I cannot understand why the 
same Judge, who found the opposite parties Nos. 3 to 7 and the 
purchaser guilty of fraud and collusion made that order for costs, 
However, I consider this order cf dismissal to be a wrong order. 
The statute requires that with the application for pre-emption the 
price, as ‘tuted in the transf-r notice together with 10% compensa- 
tion money, has to be deposited. If that is not done the applica- 
tion is a bad one and should be thrown out, But in these circums- 
tances the provisions of Section 26F(2) has been technically 
complied with, because with tLe application for pre-emption which 
was filed on rath June, 1934 the said money was deposited. The 
application is therefore not hit by that sub-section, By reason 
of the fraud of the purchaser the money disappeared from Court 
at a subsequent stage and has not been brought back in Comt 
as yet, inspite of the Courts order. The question is whether under 
these circumstances the application for pre-emption can “be 
dismissed. 


An examination of the relevant provisions of the statute on the 
subject, namely, section 26F clauses (2), (3) and (5) make the 
position clear, that certain monies mentioned under sut-section 
(2) must be deposited in Court along with the application for 
pre-emption, to be more accurate, if it is not put in with the 
application for pre-emption the money must be put in within the 
period of limitation for such an application, The application has 
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to be registered if it is prima facie a good application. Then at 
the time of the trial, at a late stage of the proceedings the Court 
is required to mike enquiries under sub-section 3, if so required 
by the purchaser, and to find out if any additional sums of money 
has eto be deposited by the applicants for pre-emption. Sub- 
section 4 need not be considered in this case because it deals with 
the right of co-sharer landlords originally made opposite parties, 
to become co-applicants, and the preceeding to be followed in 
such a case. Sub-section (5) details what has to be done by the 
Court at the final stage. It contemplates two orderse—an order for 
pre-emption in favour of the applicants, if he is entitled to such an 
order, and in that contingency a further but really a distinct order 
in favour of the purchaser. The order which is to be made in 
favour of the purchaser is a separate order but is no doubt 
dependent on an order for pre-emption in favour of the applicant 
for pre-emption. They are distinct orders, however, and the 
order for pre-emption has to be made if the Court finds the merits 
in favour of the applicant and that if the deposits required under 
sub-sections 2 and 3 had been made. 

In this case the deposit under sub-section 2 had b2en made 
and there was no bar to the Court making an order for pre-emption 
even without the money being in Court at the date of the order 
in the special circumstances of this case which I have detailed 
above. There was no bar to the Court going on with the applica- 
lion for pre-emption, and considering the objections of the pur- 
chaser on the meri‘s, and if those objections were untenable there 
was no bar in making an order for pre-emption in favour of the 
applicants. It could not make the second order contemplated 
under sub-section (5) till the money was brought into Court again 
by the opposite parties Nos. 3 to 7, in pursuance of the order passed 


on them already by the tame Judge, but sitting as an executing | 


Court with the intention that ifthe money had been brought in, 
it would be sent for depositing in the miscellaneous case, namely, 
the case for pre-emption. i 

The order, therefore, that I propose to make is this: to vacate 
the order passed by the lower Court requiring a further deposit 
and dismissing the application: for pre-emption, direct that the 
Court to proceed on to decide the question as to whether the 
petitioners, before me, are entitled to pre-emption by considering 
the merits of the objections raised by the purchaser. If it comes 
to the conclusion that they are entitled to an order for pre-emption 
jt would make an order for pre-emption in their favour, and 
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would only postpone the passing of the order in that case for -, .” 
.the 


payment of the price and 10% being the compensation 
money, together with such monies as may be found due under 
fub-section 3, till the money is brought in Court by opposite 
parties Nos. 3 to 7 the money which they have withdrawn 
fraudulently and in collusion with the purchaser in the circums- 
tances narrated above from the Court on 18th January, 1935. 

For the purpose of compelling the said opposite parties Nos. 
3 to 7to put in the said money in the executing Court, as 
already directed the Court should take all legal steps as quickly 
as possible and, as soon as the executing Court receives the 
Money or realizes the money from the opposite parties Nos. 3 


to 7, it would transfer the money to the Court in which the 


application for pre-emption has been failed, so that the 
latter Court may make the necessary payment order to the 
purchaser. 


I make the Rule absolute, but the order for costs would be 
that Dr. Pals client would get the costs cf this Rule from 


opposite parties Nos. 1,3, 4and7. Iassess the hearing fee at 
three gold moburs. 


Rule made absolute, 





APPELLATE CIVIL. 


Before Mr, Justice M, N. Mukerji and Mr. Justice 
S. E. Ghose. 


HATIZ MAHAMMAD FATEH NASIB 


D. 


SARADINDU MUKHERJEE* 


Sutt commenced in the ordinary way—Subsequent application to sue in forma 
pauperis, if maintainable— Order >, rule 11 of the Code of Civil Procedgre 
(Act V of 1908), when can be made applicable—Court, if can depart from 
normal procedure where complications intervene Time granted originally 
Jor payment of deficit Court-fee, if will be a bar to entertaining of the 
application to sue in forma pauperis. 


When a suit has already been registered as an ordinary suit, the application 
to continue it in forma pauperis is maintainable. 


*Appeal from Original Decree No § of 1933 against the decree of Basanta 
Kumar Roy, Esq., Subordinate Judge, 1st Court of -24-Parganas (Alipore), dated 
the 16th August, 1933. 
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A suit was instituted in the ordinary way on payment of Couit-fees on the 
valuation made in the plaint. On defendant’s objection to the said valuation 
and upon hearing the matter, the Court increased the valuation and directed the 
plaintiff to pay further Court-fees within a certain period. That time was 
extended twice and in the meantime the plaintiff applied fcr permission to 
continu the suit asapauper. The Ccurt rejected the application as not being 
maintainable in law and dismissed the suit under Or. 7, Rule 11 of the Code of 
Civil Procedure, for non-payment of deficit Court-fees. 


Held, that the mandatory provisions of Order 7, Rule 11 of the Code of 
Civil Procedure is intended for cases where no other complications intervene and 
in exceptional cases the Court had sufficient inherent power to depart from the 
normal procedure to meet the exigencies. 


Held also, that the provisions of Order 7, Rule 11 will not sə facto 
operate. 


Held further, that there will be no bar to entertaining an application to 
continue a suit in forma pauperis by the reason of the fact that the time 
originally granted for payment of Court-fees expired, the Court having been 


expressly empowered by Section 148 of the Code of Civil Procedure to grant 
such an extension, 


Appeal by the Plaintiff. 
The material facts will appear from the judgment. 


Mr H. S. Suhiawardy and Sfessrs. Jakhnavi Charan Das 


Gupta, Diptendra Mohan Ghose and Jogesh Chandra Sinha for the 
Appellant. 


Dr. S. C. Basak and Mr, Rajendra Bhusan Bakshi for the 
Respondent. 


C. A V 

The judgment cf the Court was as follows: 

On the 8th January 1930 the plainti@ applied for permission to 
institute a suit iv forma pauperis for recovery of possession of a 
certain property with mesne profits on a declaration that the same 
was wakf property and that he was the mutwalli of the wakf, 
He valued the suit at Re. 5100. The application was entertained 
and notices were issued on the defendant and the Government 
pader, On the 8th March 1930 the defendant filed an objection 
in which amongst other grounds it was alleged that the market 
value of the property was not less than 1 lac 25 thousand. On the 
21st June 1930 the plaintiff filed the requisite Court fees on his 
plaint as framed, and on that the suit was registered as an ordi- 
nary suit. On the 17th September 1930 the defendant filed his 
written statement and on the 6th November :930 issues were fra- 
med, one of the issues being on the question of valuation of the 
suit, This issue was taken up as a preliminary issue ; and evidgnce 
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thereon being adduced the Subordinate Judge, on the 31st March 
1932, assessed the market-value at Rs. 75600 and directed the 
plaintif to put in the deficit Court-fees within one month. This 
time was extended twice, bya month on each occasion, on the 
plaintifs applicat ion, once on the 3oth April and again an tke 
goth May, 1932. 

On the goth June 1932 the plaintiff applied for furtber time 
and on that the Subordinate Judge ordered the petition to be 
put up for orders on the 6th July 1932, on which date the 
plaintiff applied: for permission to continue the suit as a 
pauper filing, with the application a copy of the plaint 
he had already filed and valuing it at the figure which the 
Court had found as the value of the properly. On the 13th July, 
1932, the Subordinate Judge rejected the applications of the goth 
June and 6th July, 1932 anl later on cn the 16th August; 1932, 
passed two orders, one after the other, wLich ran thus +— 

No. 58. Plaintifl’s application fur permitting him to continue 
the suit in forma pauperis cannot be allowed in view of the 
decision of the.Hon’ble High Court reported in 36. C. W. N. 567. 
This application is rejected. 

No. 59. Deficit court fees. not paid. The plaint is rejected. 
The plaintiff has then preferred this appeal, as from an order 
dated the 16th August, 1532, in Title Suit No. 106 of 1930, 
that being the number given to the suit when it was registered. 
Obviously, it was the second order of August, 1932, which has 
been appealed from, the validity of the first order of that date 
being intended to be also challenged in the appeal. 

It is apparent that as the deficit court fees were not pail the 
second order was justified by the provisions of Order VII rule 
11 (c) of the Code. And the only question is whether the 
interposition of the application which the plaintiff made on the 
6th July, 1932, for permission to continue the suit as a pauper 
makes any difference. It is also clear that if that application was 
rightly rejected and so was out of the way, the second order Was 
g perfectly legitimate order passed in conformity with the pro- 
vision cf the Code referred to above, after the plaintiff had time, 
not once but three times, to putin the deficit court-fees. The 
correctness of the first order then is the only point for our 
consideration. 

For the first order no other reason hag been given than that 
in view of the decision in 36 C. W. N. 56; the application to 
continue the - suit i# forma pauperis cannot be allowed. It 
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seems fairly clear that it wason no question of merits that the 
learned Judge proceeded, but that he took it that having regard 
to the decision that he relied on it was not open to him to allow 
the plaintiff to continue the suit in forma pauperis. The question 
to be considered is thus a pure question of law. 

Urtder Act VIII of 1859 it was held by Pontiffe, J. in Nirma? 
Chandra Mookerjee v. Doyal Nath Bhattacharyya (1) that the 
power to allow a suit to be continued asa pauper suit was inclu- 
ded in the power given to the Court to allow a suit in forma 
pauperis to be instituted. Under Act XIV of 1882, following 
the case aforesaid, the same view was expressed in Begji Patel 
v. Sakharam (2) and Thompson v. The Caltutta Tramway Co. 
(3). In the case of Mrs. Seiima Sheehan v. Hafez Mohammad 
(4) Costello, J. appears to have doubted the correctness of the 
view taken in the cases aforesaid but observed, “It is unneces- 
sary for the purpose of the present case that we should express 
a definite opinion as to whether we agree with the decision in 
Thompson v. The Calcutta Tramways Co. Lid.” (3). Jack, J. who 
was a party to the decision in Mrs. Selima Sheehan’a case 
was also a member of the Court in the later decision in Hafez 
Mohammad v. Aminuddin (§) in which the view taken in Mismal 
Chunder Mookerjee’s case (1)(supra), Thompson’s case (3)(supra) and 
Bevi Patel’s case (2) (supra) has been adopted. Toere is another 
decision of this Court namely Surendra Chandra Roy v. Show- 
damini Roy (6), in which the same view has been taken ; so also 
in Subba Rao v. Venkatarainam (7). In our opinion, the correct- 
ness of this view which has obtained since 1£77 need not be 
questioned. The Subordinate Judge, therefore, was in error if 
he was of opinion that because the suit had already been regis- 
tered as an ordinary suit the application to continue it in forma 
pauperis could not be entertained, 


It has been contended on behalf of the defendant that even 
though the view aforementioned need not be doubted, yet in a 
cagp where in a suit commenced in the ordinary form circumstances 
may arise which bring the case within the provision contained 
in Order VII, rule r1(c) of the Code, and that on such circums- 
tances arising it would no longer be open to the Court to allow 


(1) (1877) I. L. R. 2 Calc, 130. (2) (1884) J. L. R. 8 Bom. 615. 
(3) (1893) I. L. R, 20 Calc. 319. (4) (1932) 36 C. W. N. 567. 
(5) t1933) I. L. R. 66 Calc. 8327. 

(6) (1992) 36 C. W. N. 1035. 

(7) (1929) 1, L, R. 53 Mad. 43. 
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the suit to be continued in Jorma pauperis, but the Court must 
proceed to deal with the suit in accordance with that provision ; 
that the case of Mrs. Selima Sheehan v. Hafis Mohammad (1) 
is an authority for that proposition; and that the Subordinate 
Judge has regarded it as such.. It appears in the case of Hafiz 
Mohammad v. Aminuddin (2). Mrs. Selima Sheehan s case(1) (supra) 
bas been distinguished on such a ground. The question then 
arises, whether the case though it must be taken to have been 
correctly decided on its own merits, can be treated as laying 
down any general principle or proposition of law of the nature 
contended for on behalf of the defendant. Order VII, rule 11(c) 
cf the Code says “within a time to be fixed by the Court.” It 
has not been and indeed cannot be urged in view of Section 148 
cfthe code that the time so granted cannot be enlarged from 
time to time, Nor can it be doubted that that section expressly 
empowers the Court to extend any time fixed by it even after the 
expiry of the period originally fixed. In the present case the 
plaintiff's application for further time made on the goth June was 
pending on the 6th July when he applied to continue the suit 
in forma pauperis. And inour opinion the Court not having up 
to that point of time made up its mind not to grant any farther 
time, the provisions of Order VII, rule 1s(c) cannot be said to 
have operated igso facto. lf within one of the periods allowed, or 
-even beyond it but before the plaint is rejected or before circums- 
tances have arisen under which it is bound to be rejected, an 
application is made to continue the suit as a puper is it obligatory 
for the Court to reject the plaint and relegate the plaintiff to a 
fresh application, or is the Court competent to entertain the 
-application and shape its proceedings in such a manner as would 
conduce to convenience and saving of time and costs? There 
is nothing in the code that we can see which will force us to 
-adopt a construction such as the defendant seeks to put upon 
the procedure. In our judgment, the mandatory provision con- 
tained in Order VII, rule 11 of the Code is intended for cases 
where no other complications intervene and that in a case of the 
-present nature the Court has sufficient inherent power to depart 
from the normal procedure to suit the exigencies of the situation, 
There have been instances in which under similar circumstances, 
notwithstanding failure on the part of the plaintiff to put in deficit 
court-fees on the plaint within the time fixed and so attracting 
3) (1992) 36 C. W. N. 567. 
{2) (1993) I. L. R. 60 Calc, 827, 
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the operation of Order VII, rule rr(c) ‘of the Code, application 
to continue the suit én Jorma pauperis has been ordered to be enter- 
tained. One of such casas ia the case of Surendra Chandra Roy v. 
Showdamini Roy (1) which though it purports only to distinguish 
the cas? of Mrs. Selima Sheehan (2) (supra) and does not dissent 
from it, does, in our opinion, do so on a ground-which is too nar- 
row. Another cise that may be cited in this connection is that of 
Bara Sahib Miyan y, Abdul Ghan (3). The only point of difference 
between the present case and the cases just cited is that in those 
cases the application to continue the suit in forma pauperis was 
made at a time when a petiod alluwed by the Court had not 
expired. But on principle we do not see why that should not make 
any difference, so long as it is clear that an application for further 
time was pending consideration, at the time when the application 
to continue the suit in forma pauperis was made, and so long as 
it is also clear that the Court could, if it so wished, grant further 
time, thus repelling the operation of Order VII, rule 11(c) cf the 
Code. : 

In our judgment the Subordinate Judge was in error in refusing 
to entertain the application. We accordingly allow the appeal 
and, setting aside the two orders referred to above, send the case 
back to the Court below with a direction that the application be 
entertained and dealt with on its merits. We decide no other 


point. 
Costs of this appeal will abide the result of the suit. 
E D . Appeal allowed, 
i =f Case remanded. 
(1) (1932) 46 C. W. N, 1035. (2) (1922) 36 C. W. N. 567. 


* (a) (1923) 64 Mad, L. J. 728. 
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Before Mr. Justice M. C. Ghose. 


IDOL SREE SREE RADHA BRINDABAN CHANDRA 
JEU THAKUR, SEBAIT GOSTA BEHARI DUTT 


D. 
SARAT CHANDRA HALDAR.* 


Bengal Cess Act (IX of 1880), Section 55~- Fublication of notice —Notice to be 
put up for general inspection at a Mal Cutchery of an estate, if obli- 
gatory. 


It is not obligatory under, Section §5 of the Cess Act that a copy of the 
notice under Sections 52 and 54 of the Act must be put up for general inspection 
ata mal Kutchery of an estate 


Where copies of a notice under Sections £2 and 54 of the Cess Act were 
placed in the tenures concerned and notice was served also in the houses of 
the defendants. 


Held, that this in law was a sufficient publication. 

Appeal by the Plaintiff. ` 

Suit for recovery of c2ss of a rent-free holding. 
The material facts will appear from the judgment. 
Mr. Gopendra Nath Das fox the Appellant. ' 


Messrs. Sitaram Banerjee and Sital Prasad Chatterjee for the 
Respondents. 


The judgment of the Court was as follows : 


This is an appeal by the plaintiff in a suit for recovery of 
cesses in respect of a certain rent-free holding for the years 1335-38 
B. S. The trial Court decreed the plaintiff's claim in full, 
In appeal by the defendants the Court of Appeal below has held 
that there was no valid service of notice after the re-valution of 
1928, and the plaintif was entitled to recover cesses only at the 
rate before 1928 and decreed the suit in part. The plaintiff appeals 
for a full decree. The defendants cross appeal on the groynd 
that the Court of appeal below should have dismissed the suit. 

Upon hearing the learned Advocates it is not disputed that 
the plaintiff is the proprietor of the estate, and the defendants 
hold a rent-free tenure within that estate. In 1928 there was a 
re-valuation of the cesses and the annual values were increased, 


* Appeal from Appellate Decree No. 578 of 1934 with cross obejction against 
the decree of P. N. Chaudhury, Esq, Subordinate Judge, ard Court, Hooghly, 
dated 29th July, 1933 modifying that of Sudhir Ranjan Ray Chaudhury, Esq.» 
Mugsiff, and Court, Hooghly, dated the 18th February, 1993. 
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Thereafter notices were served and the plaintiff paid the cesses 
according to the demand and having paid the sum sued the 
defendants to recover the share from them. In the trial Court 
the suit was resisted firstly that the notice under Section 52 
and 54 were not served and, secondly, that there was a double 
assessment on the defendants inasmuch as they paid the amount 
of cesses for the period direct to the Collector. The trial Court 
rejected both the defences and decreed the suit. In appeal 
the learned Subordinate Judge bas found that the notice under 
Section 54 was duly served but that it was invalid, inasmuch as it 
did not contain all the particulars required by Section 54 and further 
that the notice was not published in the manner required by 
Ssction 55. Finding that the service was not valid, the Court 
of appeal below noted that the cesses were formerly at Rs. 6-0-9 
and the plaintiff was entitled to recover the same. 

It is urged for the plaintiff that the notice under Section 54 
contained all the necessary particulars. The omission was in 
r.spect of items Nos, 4 and 6. Item 4 ia the rate on each rupee 
of the annual value which has been fixed under the Act for the 
levy of the road cess and public works cess respectively for the 
year. Upon this it is urged that it is well known that the rate 
is anna one per rupee, and that it could have been easily 
deduced from the annual value which was stated in the notice and 
also the amount of the cess paid. Item 6 which was omitted 
refers to the dates fixed by the Board cf Revenue under Section 57 
for the payment of each instalment. Section 57 runs thus:— 
“The payment of the cesses for each year by the holder of any 
land which is held rent-free shall be made by two equal instal- 
ments, or in one payment upon such days or day as shall be for that 
purpose fixed by the Board of Revenue.” This it is urged is a 
matter of general knowledge and the omission was not material. 
Asto the manner in which the notice was published, the plaintiff 
egamined 4 witnesses upon whose deposition the trial Court found 
that the notice was served at the villages concerned and also 
at the defendants’ houses. The Court of appeal below did not 
see any reason to disbelieve the witnesses but, at the same time, 
held that there was no evidence to show that the notice was 
deposited to be available for general inspection at any mal- 
kutchery of the estate or tenure in which the lands are included, 
or any other convenient place in the neighbourhood. It is urged 
that the observation of the learned Subordinate Judge is errone- 
oug. Jt is not obligatory, under Section 55, that a copy ef the 
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cine notice must be put up for general inspection at a mal-kutchery 
1936 of an estate. In this case copies of a notice were placed in the 


Gosta Behari Dutt ‘€Dures concerned and notice was served also in the houses of 
eeepc. ass the defendants. This in law was a sufficient publication. The 
aan finding on this matter by the Court of appeal below is errdneous 

and is set aside. 

The next pcint is whether the plaintiff is entitled to recover 
cesses at the 1ate claimed. In the cross appeal the defendants 
state that the Court of appeal below did not at all consider the 
defendants’ plea that the plaintiff is not entitled to get any cess 
at all for the cisputed lands, inasmuch as the defendanta have 
already paid cesses for the Niskar holding 2/110 which is inden- 
tical with the old holding 5/1168. As to this issue it appears 
that it was urged in the trial Court and was decided in favour 
of the plaintif. . The trial Court held that the defendants have 
failed to show that there was a double assessment for the same 
lands. The judgment of the trial Court was passed on 18th 
February, 1933. An appeal was filed in time and the defendants 
further, on the 8th May, 1933 made an application to the Collector 
about the double assessment. This was while the appeal was 
pending, Tne appeal was decided on the 2oth July, 1933.. The 
Collector passed his order on the 16th November, 1933 making 
an amendment as prayed for by the defendants. In these circume- 
tances it is likely that the defendants did not argue the matter 
of double assessment before the Subordinate Judge for if they 
had done so the Subordinate Judge would surely have heard the 
argument and made some obeervation upon the same, 


In the result the appeal is allowed and the decree of the 
Court of first instance is restored with costs. 


The cross-dbjection is dismissed with costs. 
P. R, Appeai allowed. 


Von. LXVÍ.] HIGH COURT, 
Before Mr, Justice M. C. Ghose. 


CHINTA HARAN DE 
v. 


° SM. KADAMBINI RAJ.* 


Partition Act (IV of 1893), Section 4—'Transfer' meaning of. 
The word transfer in Section 4 of the Partition Act of 1899 is not limited 
to transfers by private agreement but includes transfers by operation of law, 
Appeal by the Plaintiff. 5 
Suit for partition. 
The material facts will appear from tbe judgment, 


Messrs. Gopendra Nath Das and Jatis Chandra Banerji for the 
Appellant. 


Mr. Rajendra Nath Das for the Respondent. 
The judgment of the Court was as follows: 


This is an appeal by the plaintiff in a suit for partition of 
plot No. 662 which is a homestead of the defendants, After 
passing through various Courts the High Court directed that a 
preliminary decree should be passed and that thereafter the claim 
of defendant No. 1 to purchase the share of the plaintiff accord- 
ing to the provisions of Section 4 of the Partition Act should 
be considered and decided by the Court. Thereupon the case 
was sent back to the trial Court and the trial Court held that 
defendant No. r was entitled to purchase the share of the 
plaintif at Rs. 75. That decree was affirmed in appeal, 


Many points were taken: in the Court of appeal below. In 
this Court the learned Advocate takes only one point, pamely, 
that Section 4 of the Partition Act of 1893 does not apply toa 
case where a share has been acquired in execution of a decree, 
Under Section 2(d) of the Transfer of Property Act it is stated 
that nothing contained in the Act shall be deemed to affect a 
transfer by operation of law in execution of a decree or by an 
order of a Court of competent jurisdiction. What the learned 
Advocate in effect desires is that the provisions of Section 2(d) 
of the Transfer of Property Act shall be imported in considering 


* Appeal from Appe Hate Decree No, 99 of 1933 against the decree A. N Sen, 
Esq., District Judge of Dacca, dated the 16th May, 1932, affirming that 
of Jitendra Nath Chatterjee, Esq, Munsiff, First Court, Munshiganj, dated 
the agth February, 1992. 
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the meaning of the word ‘Transfer’ in Section 4 of the Partition 
Act of 1893. It is urged that the word “ Transfer” in Section 4 
of the Partition Act should be taken to mean that it is used in 
the same sense as in the Transfer of Property Act. In other 
words, Section 2(d) of the Transfer of Property Act should be held 
to govern the meaning of the word ‘Transfer’ in Section 4. To 
take this view would be equivalent to legislation. Though there 
is no section limiting the meaning of the word ‘Transfer’ in the 
Partition Act we are asked in effect to hold that the word ‘ Trans- 
fer’ only means a transfer by private agreement and does not 
mean a transfer by operation of law. 
The appeal is dismissed with costs. 


P.R Appeal dismissed, 


Before Mr. Justice Syed Nasim Ali and Mr, Justice 
N. G. A, Edgley, 


ANNADA CHARAN DUTTA 
D 


SM. KAMALA SUNDARI RAI, SEBAYAT AND 
SARBARAHAKAR OF DAYAMAYEE 
THAKURANI (IDOL).* 


Will —Dedication to deity—Disposition of surplus prefits for the enjoyment by 
the family members— Such dedication, if absolute—Direction that the sons 
and grandsons shall not be competent to sell or sift away, if valid and 
enforceable—Share thus obtained, if liable to be sola. | 


U, by a will dedicated his ancestral and self acquired moveable and 
immoveable properties to his family deity and appointed his wife K and Gis 
eldest son D as managers. The will further provided that out of the profits ` 
of the said properties the managers should maintain the deities and perform 

> all his usual annual festivities, and the surplus profits should be enjoyed in 
equal shares by his wife, his two sons and grandson. ‘There was the further 


* Appeal from Appellate Decree No. 1499 of 1933 against the decree of 
P. K. Basu, Esq, Additional District Judge of Chittagong, dated the a4th 
May, 1933 affirming that of Maulvi Md. Ibrahim Hossain, Subordinate Judge, 
Second Court, dated the gist January; 1931. 
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provision that the song and grandson shall not be competent to gift aways 
sell, or alienate any portion of the said properties or to putup to auction or 
sell any of the properties for their debts. The properties thus dedicated were 
subsequently attached by a creditor of two of the sons; 


Held, that the subsequent provisions relating to dispositions of the surplus 
income to the members of the family indicated that the properties were not 
made absolute debuttar by the will: Fadunath Singh v. Thakur Sitaramfi (1) 
and Sonatun Bysack’s case (2) referred to. . 

Held, furtner that the direction im the will that the surplus income was to 
be enjoyed by the members of the family in equal shares amounted to a bequest 
of the surplus to them for their use.and benefit. 

The direction that the sons shall not be competent to sell or gift away 
or alienate any portion of the Properties being inconsistent with the interest 
given were wholly beyond the power of the testator and must be rejected as 
having no operation. 

Ashutosh v. Doorga Churn (3) referred to 


Held also, that under the will the sons obtained a share in the properties 
in question which after satisfying the expenses actually incurred for the 
maintenance of the idols and performance of the usual annual festivities was 
liable to be sold and the purchaser acquired the right, title and interest of the 
sons in the disputed properties . 


Appeal by the Defendant No. 4. 


‘ Suit for a declaration that the properties in suit are Debuttar 
properties. 


Tlie material facts will appear from the judgment. 


Messrs. Brojolal Chakravarty and Khitindra Kumar Mitter for 
the Appellant, 


Dr. S. C. Basak and Mr. Chandra Sekhar Sen for the Respon- 
dent. $ 
The judgment of the Court was as follows; 


The properties in suit belonged t> one Umacharan Roy. He 
died leaving a Will the material portion of which is as follows :— 


© “J dedicate all my ancestral and self-acquired immovable and 
movable properties to my family deity Sree Sree Iswar Dayamayi 
Thakurani, For the present my wife Srimati Kamala Sundari 
Thakurani, and my son Sriman Durga Prosad Roy shall go on 
managing the said properties. Out of the profits of the said proper- 
ties the manager (Sarbarakars) shall maintain the deities Sri Sri 
Iswar Dayamoyi, Sri Sri Iswar Dashabhuja and all my usual annual 


ü) (1917) 39 All. 553 P. C. (3) (:839)8 M.I A. 66." 
(3) (1879) L. R. 61. A, 182; I. L. Re 5 Calc. 438 
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festivities and the surplus profits shall be enjoyed in equal shares 
by my wife, the said Kamala Sundari Thakurani and my sons 
Sriman Durga Prosad Roy and Kalika Prosad Roy and Sriman 
Karuna Kumar Roy, the minor son of my eldest son, the late 
Krishory Mohan Roy, and the manager (Sarbarakar) shall be bound 
in every way to bring up the minor Siiman Kalika Prosad Roy and 
Sriman Karuna Kumar Roy during their minority. Beit known 
that the said Durga Prosad Roy or Kalika Prosad Roy or Karuna 
Kumar Roy shall not be competent to gift away, sell or alienate 
any portion of the said properties, nor shall they be able to put up 
to auction or sell any of these properties for their debts.” 

Probate of this Will was taken by Kamala Sundari and Durga 
Prosad. They got their names registered as Shebaits of the deity 
in respect of all the revenue paying estates. Defendant No. r 
obtained a decree for money against Durga Prosad and Kalika 
Prosad defendants Nos. 2 and 3 and in execution of the decree 
attached these properties. The idol Dayamoyee Thakurani through 
the Shebait Kamala Sundari preferred a claim under order a1, 
rule 58 of the Code of Civil Procedure. This claim was disallowed. 
She therefore raised the present suit under order 21, rule 63 of the 
Cade of Civil Procedure for a declaration that the properties in suit 
are Debuttar properties and are not liable to attachment and sale, 
She obtained an injunction from the Court restraining the defendant 
No. 1 from selling the property pending the hearing of the suit but 
before the order of injunction was communicated to the executing 
Court the properties were sold and purchased by the defendant 
No. 4. The defence of the defendant No, 4 is that the disputed 
properties are not Debutter, that they are the secular properties of 
defandant Nos. 2 and 3 which they had inherited from their father 
and that they are liable to be sold in execution of the decree 
obtained against them. He also pleaded that he obtained posses 
sion of the lands purchased by him at the auction sale and con- 
sequently section 42 cf the Specific Relief Act was n bar to the 
present suit. © 

The trial Juige decreed the suit, He declared the properties 
to be absolute Debutter and not liable to be sold in execution of 
the decree obtained by defendant No. r against defendant Nos, 2 
and 3. He also held that plaintiff was in possession cf the disputed 
properties and was not dispossessed by defendant No. 4 after the 
latter obtained symbolical possession through Court. Defendant 
Ne. 4 took an appeal to the lower appellate Court. The learned 
Additional District Judge has come to the conclusion that the 
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plaintiff has not been dispossessed by the defendant No. 4, that by 
the will the disputed properties were made absolute Debutter of 
the idol and were not liable to be sold in execution of the decree 
against defendants Nos, 2 and 3." He accordingly dismissed the 
appeal, Hence this second appeal by defendant No. 4. 


The point for determination in this appeal is whether the dis- 
puted properties are liable to be sold in execution of the decree 
obtained by defendant No. 1 against defendants Nos. 2 and 3. 

Now if by the terms of the will cf Umacharan there wasa 
complete or absolute dedication to the deity the properties are not 
liable to be sold. Ifon the other hand by the will only a charge 
for Sheba of the deity and other usual annusl festivities were 
created on the properties by the will the right, title and interest of 
defendants Nos. 2 and 3 subject to that charge are liable to be sold. 
The question in this case therefore ultimately resolves itself into a 
question of the construction to be put upon Umacharan’s will. 

The first point which arises on the construction cf the will is 
whether according to the true intent of the will the deity for whom 
the properties in suit was granted was intended to take the property 
absolutely. From the terms of the will quoted above it appears 
that the will begins with the dedication of the properties to the 
idol. The testator then appoints his wife and his son Durga 
Prosad the Manager or Shebaits, and directs that out of the income 
of the properties dedicated the expenses for the maintenance of 
the deities mentioned in the will and for performance of all his 
usual annual festivities should be made first and the surplus is to be 
en‘oyed by the members of his family in equal shares. He then 
prohibits his sons and grandson from alienating the properties. 
Although the will purports to begin with an absolute gift in favour 
of the idol its subsequent provisions relating to dispositions of the 
surplus income to the members of his family cut down this 
absolute gift. 

In the case‘of Jadunath Singh v. Thakur Sitaramji (1). 
Vi&count Haldane while explaining the decision of Sir George 
Turner in Sonatun Bysack’s case (2) observed as follows :— 

“ Although nominally there was a gift at the beginning to the 
idol, that gift was so cut down by subsequent disposition as to leave 
it clear that the subsequent disposition ought to prevail, rather than 
the earlier one and that consequently there was no gift to the idol 


(1) (1917) 39 All. 553 P. C. 
(2) (1859) 8 M. I. A. 65. 
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so as to make the property passan absolute and entire interest in 
its favour, ” 

The intention cf the testator as exoressed in the will before us 
taken as a whole was not to apply the whole income of the estate 
for the benefit of the idol. We are therefore of opinion that by the 
provisions of the willthe expenses for the maintenance ‘of the 
idols and cther usual annual fastiviti s which were being carried on 
by the testator at the time of his death form a burden upon the 
properties left by him and that the properties were not made 
absolute Debutter by the will, 

The next question that arises is whether the dispositions in 
favour of the defendants Nos. 2 and 3 by the will created such 
an interest in them as are liable to be sold in execution of a 
decree against them. Applying the principle laid down by the 
Judicial Committee in the case of Asufosh y. Doorga Churn (r) 
to the directions in the will before us that the surplus income 
is to be enjoyed by the member of the family in equal shares, we 
are of opinion that this direction amounts to a bequest of the 
surplus to them for their own use and benefit. There are no words 
in the will to indicate that the testator intended to limit this 
bequest to the life-time of the defendants Nos. 2 and 3. It 
is true that the testator has declared that the defendants Nos. 2 
and 3 or Karuna Kumtr shall not be competent to sell or gift 
away or alienate any portion of his properties. But these direc- 
tions being inconsistent with the interest given were wholly 
beyond the power of the testator and must be rejected as having no 
operation [Asutosh v. Doorga Churn (1) cited above]. This being 
so, under the will of Umacharan the defendants Nos, 2 and 3 
obtained a share in the properties in question which after satisfying 
the expenses actually incurred for the maintenance of the idols 
snd the performance of the usual annual festivities may bave some 
value and was therefore liable to be sold in execution of the 
decree obtained by defendant No. r against them. The defendant 
No. 4 has therefore acquired by his purchase at the Court sale 
the right,. title and interest of the defandants Nos. 2 and 3 in the 
disputed properties under the will. The learned Advocate for 
the appellant contended that the share of defendants Nos. 2 and 3 
was one-half. ‘Ihis was not disputed by the respondent. The 
expenses with which these properties are charged are incurred for 
the maintenance of the idols mentioned in the will and certain 
usual annual festivities by which apparently the testator meant 

Q} (1873) L. R, 61. A. 18251. L, R. g Calc. 438, 
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the periodical pujas and the customary Sradh which, according 
to the finding of the trial Judge, used to be performed by him 
during his life-time and wbich are now being performed by the 
Shebaits, The trial Judge did not allow any evidence as to the 
actual amount spent in these' connections. This amount will have 
to be ascertained ia some future proceeding. 

The result therefore is that the appeal is allowed and the 
decrees of the Courts below are set aside. It is declared that the 
effect of the will of Umacharan was to charge the properties in 
suit with the payment of such sums of money as might be necessary 
to defray the expenses which might be incurred by the managers 
of Shebaits of the idol for the daily worship of the idols mentioned 
in the will in the manner in which such service was performed 
at the time of the death of the testator and with the expenses 
which might from year to year be incurred by them in performing 
the usual annual ceremonies which were being performed by the 
testator in hig life-time in the manner in which such ceremonies 
were being performed at the time of his death. It is also declared 
that defendant No. 4 has acquired by his purchase at the auction 
sale the right, title and interest of defendants Nos. 2 and -3 in 
the disputed properties under the terms of the will as construed 
by us. 

The parties will bear their own costs thrcughout this litigation. 


P, R i Appeal allowed. 


Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


SRIPATI CHANDRA DE AND OTHERS 
v. 


KAILAS CHANDRA JANA.* 


Bengal Tenancy Act, (VIII of 1885), Section so(b), enhancement of rent 

® under—~Holding, meaning of, before the amending Act IV of 1928—Section 

50, if can be combined ` with definition of- holding as now amended — Law 

creating a new right, generally subject to the rule against retwospectivs 
opsration. R 

A tenancy which comprises thirteen parcels of land and fraction of three 

other „parcels cannot be treated as a holding so as toattract the provisions 


* Letters Patent Appeal No. 39 of 1935 against the judgment of the 
Hon'ble Mr. Justice Rupendra Coomar Mitter, dated the roth July, 1935 in 
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contained in Section 30 of the Bengal Tenancy Act before the amendment of 
the year 1928. 


Section co of the Bengal Tenancy Act cannot be combined with the defini- 
tion of holding as amended in 1928 so as to give the landlord the right to sue 
for enhancement of rent in respect of a tenancy created before Act IV of 1928 


came into force, : 


Every statute which takes away or imposes vested rights acquired under 
existing laws, creates new obligation or imposes new duties or attaches new 
disabilities, must bə presumed, out of respect for the Legislature, not to have 
retrospective operation. A law creating a new right is generally subject to the 
rule against retrospective operation. 


There is nothing contained in the amending Act of 1928 which gives the 
definition of holding a restrospeclive operation, 


Appeal by the Plaintiffs. 


Suit for enhancement of rent under Section 30(b) of the Bengal 
Tenancy Act, in addition to the claim for rent with cesses. 


The material facts will appear from the judgment. 


Messrs. Sarat Chandra Jana and Saroj Kumar Maiti for the 
Appellants. 


Messrs, Satindra Nath Mookerjee and Amiya Pr. Maitra for 

the Respondent. 
C. A. Ve 

The judgment of the Court was delivered by 

S. N. Guha, J.:—The plaintiffs ia the suit in which this 
appeal under Section 15 of the Letters Patent, directed against 
a decision of our learned brother Mr. Justice R. C. Mitter, has 
arisen, claimed enhancement of rert under Section 3c(b) of the 
Bengal Tenancy Act, in addition to the claim for rent with cesses: 
and the question for consideration now before us relates to the 
right of the plaintiffs to claim enhancement in the manner mentioned 
in their plaint. 


The tenancy in question comprised thirteen parcels of land 
and fraction of three other parcels, and it was not therefore a 
holding under the Bengal Tenancy Act before the definition pf 
holding was amended by the Bengal Tenancy Amendment Act 
(IV of 1928). The defence of: the tenant defendant in the suit 
was that the definition of holding as amended in the year 1928 
had no retrospective effect, and as such, the plaintiffs as landlords 
had no right to apply for enhancement of rent under section 30(b) 
of the Bengal Tenancy Act. 


The’ Court of first instance came to the conclusion that no 
vested right of the defendant was affected by the amendment of 
Ld 
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the definition of holding: the defendant was an occupancy raiyat 
under the old law, and he was so now. According to the Munsif, 
there was a technical flaw to the enhancement of his rent under 
section 30, because of something in the nature of a defect or 
otherwjse in the definition of the word holding under the old law, 
and that has now been removed. On appeal, the Court of appeal 
below differed from the view taken by the Munsif as mentioned 
above ; and the Subordinate Judge in the lower appellate Court, 
held that the holding in question was not a holding within the 
meaning of the old Bengal Tenancy Act, and as such section 3c(b) 
had no application, The ckange in the definition of holding 
could not legally take away a vested right in the absence of any 
Clear provision in the statute. It was accordingly held by the 
lower appellate Court, that the rent of the holding in question 
could not be enhanced under Section 30{b) of the Bengal Tenancy 
Act. On second appeal to this Court Mr, Justice Mitter affirmed 


the view taken by the Subordinate Judge, in the Court of appeal 
below. 


As it has been pointed by the learned Judge, Mr. Justice 
Mitter, in his judgment, there can be no doubt that if the suit 
had been decided before the amendment of the definition of hold- 
ing by Act IV of 1928, the plaintiffs claim for enhancement on 
the grounds mentioned in section 3¢(b) would have failed, on the 
ground that the tenancy in question was not a holding as defined 
in the Bengal Tenancy Act. The learned Judge has rightly 
observed, and the position cannot be controverted, that the deci- 
sions of this Court on the pcint are uniform since the year 1898, 
that a ténancy of the description with which we are concerned in 
the case before us, could not be treated as a holding, so as to 
attract the provisions contained in section 30 of the Bengal 
Tenancy Act, before the amendment of the year 1928. The 
tenant in the position of the defendant in the case before us, 
enjoyed immunity from action for enhancement of rent till the 
amendment of the definition of holding in the year 1928 ; and 
as mentioned by Mr. Justice Mitter, the question for considera- 
tion in the case reduced itself to the simple proposition as to 
whether section 30 Bengal Tenancy Act could be combined with 
the definition of holding as now amended, so as to give the 
landlord the right to sue for enhancement of rent in respect of 
a tenancy created before Act IV of 1928 came into force. The 
question has, in our judgment, to be answered in the negative, 
for the reason given by the learned Judge, namely that the affect 
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of the amendment was to take away an immunity from enhance- 
ment enjoyed by the tenant up to February, 1929, when Act IY 
of 1928, came into operation, and the provision of the amending 
Act of 1928 dealing with vested rights could not be given retrospec- 
tive effect. There can be no controversy as regards the position 
that every statute which takes away or imposes vested rights 
acquired under existing laws, creates new obligation or imposes 
new .duties or attaches new disabilities, must be presumed, out of 
respect for the Legislature, sot to have retrospective operation. 
The creation of a new right in one class of persons is generally 
attended with imposition of new obligations on, or the interference 
with vested rights cf Other classes.) A law therefore creating a 
new right was generally subject to the rule against retrospective 
operation, The addition made to the definition of holding by 
the amending Act of 1928 indicates clearly that the immunity 
from enhancement under section 30 of the Bengal Tenancy - Act 
enjoyed by tenants ia respect of tenancies comprising undivided 
shares of parcel or parcels of land was taken away, thus interfering 
with vested rights of tenants, and creating new rights in the land- 
lords, so far as the operation of section 30 of the Bengal Tenancy 
Act was concerned, in the matter of enhancement of rent, under 
certain circumstances, and the amendment could not have retro- 
spective efect, 

The contention raised in support of the appeal before us that 
the definition of the word holding in the amending Act of 1928 
was merely explanatory, does not bear serious examination, seeing 
that the decisions of this Court are uniform on the question that 
a prayer for enhancement of rent under section 30 of the Bengal 
Tenancy Act was not maintainable in the case of a tenancy con- 
sisting entirely of undivided shares in parcels of land or partly 
of entire parcels of land and partly of undivided shares in parcels 
of land, as in the case before us. The previous law as explained 
by this Court was changed by the amendment made in the 
amending Act of 1988, by adding words to the definition ofthe 
word holding. 

There can also be no question that the amendment of the 
definition of holding affected vested rights of tenants, and cons 
ferred rights on the landlords, which did not exist before the 
amending Act of 1928 came into operation, and such was a sub- 
stantive provision removing a disability so far as landlords were 
soncerned, and removing immunity so far as tenants were con- 
cemed, in the matter of enhancement of rent as contemplated 
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by Section 30, Bengal Tenancy Act; and in no way could the 
amendment introduced in the year 1928 be said to be a part of 
the law of procedure having retrospective ¢fle:t. There was 
nothing contained in the amending Act of 1928 which gave the 
„definition of holding a retrospectiv2 op3ration 

In the above view of the case before us, the appeal is dis- 
misied with costs. 


E. D. Appeal dismissed. 


Before Mr. Justice Syed Nasim Ali and Mr, Justice 
B. K Mukherjea, : 


GADADHAR ROY CHOUDHURY AND OTHERS 
v. 


DHIRENDRA NATH GHOSE AND OTHERS.* 


Potta descrized as a patni patta—Construction of its terms~No words limt- 
ting or restricling the rights of Zemindars—Taluk, if to be governed by 

- Patni Regulation (VIII of 1819)— Putni created after 1819, goneral princie 
_ples governing such putnis. 

A potta described asa patni potta and executed on isth October, 1co:, 
contained the following terms: ‘If there be latches on your part to pay 
rent etc, Ishall be entitled to realise the entire dues corsisticg of the prin- 
cipal sum together with interest and costs by attachment and sale of moveable 
and immoveable properties standing in your owa name or benami in the names 
of others owned by you after bringing a suit according to the law relating to 
the f&indlord and tenant, regarding realisation of rent etc, that are now in 
force and shall come Into force in future and on getting a decree therein you 
shall abide by the laws relating to tealisation of rent that are now in force and 
shall come into force in future,” 


Held that the words in the concluding portion of the potta clearly indi- 
cated that the parties intended that the laws relating to realisation of putai 


*Appeal from Appellate Decree No, 1538 of 1935 against the decree of 
Kunjabebari Roy Esq., Additional District Judge of Faridpur in Title Appeal 
No, 129 of 1934 dated oth August, 193%, affirming that of Babu Phanindra Nath 
Mita, tst Subordinate Judge, Faridpure, dated 23rd May, 1934: 7 
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Civi. rent including the Putni Regulations would apply to the tenure in 
1997 question, 
= Per Mukherjea, F: Where a putni taluk specifically described as such is 
Gadadhar Roy 


created after the year 1819, the general principle is that the parties must 
Choudhury be intended to have created a taluk of the denomination given in the 


v. 
Dhirendra Nath Putni Regulation itself with all the incidents attached to it under tte Regu- 
Ghose, lation. 


—— 


Kristomonee v. Gooreogodind Shishanto (1) and Brindabun Chander v. 
Brindabun Chunder (2) referred to. 


Unless and until it is conclusively established that there are words in the 
document which would go to limit or restrict the rights which a Zemindar 
would ordinarily have under the Putni Regulation or which would define the 
incidents of the tenure in a different way the prima facie position would 
hold good that taluk would be a taluk according to the Regulatlon VIII 


of 1819 and the Zemiadar would have the power of a sale by summary 
process. 


Appeal by the Plaintiffs. 


Suit for a declaration that a certain tenure which the plain- 
tiffs held under the defendants was not liable to be sold under the 
Putni Regulation, 

The material facts will appear from the judgment. 


Messrs. Atu? Chandra Gutta and Pusupati Ghose for the 
Appellants. 


Messrs. A. N. Bose and Arun Chandra Basu for the Res 
pondents. 


The judgment of the Court was as follows: 


Nasim Ali, J. :—This appeal arises out of a suit for a declara- 

7 P tion that a certain tenure which the plaintiffs held under the 
defendants is not Hable to be sold under the Putni Regulation 

and for a perpetual injunction restraining the defendants from 

selling the tenure under the Patni Regulation. The Courts below 


have agreed in dismissing the suit. Hence this appeal by the 
plaintiff, 


The tenure was created by a Potta, dated the 29th ASwin, 
1308, corresponding to 15th October, r901, The potta which is 
exhibit (r) in this case describes this tenure as a Patni. The 
contention of the learned Advocate for the appellants is that as 
in this potta there is no express provision for sale of the Patni 
Taluk for arrears cf rent no presumption of its liability to sale 
under the Paton: Regulations attaches to this tenure, In the ease 


(1) Sevester's Report Vol. II p, 173. 
® (2) (1874) LR. 1 L A. 198. 
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of Krishtomones Debea v, Gooroogobind Shiehanto (1), L. S, Jackson 
and E. Jackson JJ. observed as follows :—~ 


“We think sree seaee that, on attertive comparison of the 
different Sections of Regulation VIII of 1819 a putnee taluk 
created subsequently to the passing of the Regulation, must be 
held liable to sale even though an express condition to that 
effect may not have been insert3d in the Kabuliat. 


“We find no authority for the supposition that since the 
recognition by that enactment, of tenures of a particular kind 
under a specified name, there have been putnee talooks of two 
descriptions, one liable to sale, the other not so liable. It seems 
to us that, when parties mutually agree in the one hand to create, 
on the other to accept a tenure which they calla putnee talook, 
without actual words limiting or defining it as something of a 
separate kind, they intend to make it a putnee talock within the 
meaning of Regulations VIII and consequently liable to sale under 
Section III clause 3 of the Regulation.” 


The decision inthe case has not been dissented from in any 
other subsequent cases. In the case of Kumar Sourish Chandra 
Roy Bahadur vy. Saroj Ranjan Sinha, (2). Mitter, J. while discus- 
sing this case observed as follows :— 

“In this case it is to be observed that the Patni was created 
subsequent to the enactmant of the Patni Regulations and as no 
document was produced the presumption that the words ‘putni 
taluk’ before the meaning ascribed to it by Regulation was not 
displaced or rebutted.” 

The Patni taluk in question was created long after Patni 
Regulations were enacted. I cannot add usefully anything to 
the above observations of the learned Judges in Avishtomoni's 
case (1) in answer to the contention of the learned Advocate for 
the appellants that the mere use of the words “Putni Talook” 
inthe Potta of rg9or without a special clause reserving the right 
tọ sell for arrears of rent does not carry with it the presumption 
that the tenure is liable to be ‘sold under the Putni Regulations, 
The next question is whether there are any other terms of the 
‘Potta which displace or rebut the presumption and make the 
tenure in question a tenure other than a Patni Talook within 
the meaning of the Patni Regulations. It was contended on 
behalf of the appellants that there were certain clauses in the Potta 


(1) Sevester’s Report, Vol. II p. 173. 
(2) (1934) 60 C. L. J. 353. e 
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which limited or defined the incidents of this Patni Talook and 
which would indicate that the right to bring to sale for arrears 
of rent under tle Patni Regulations was given up by the land- 
lord. The learned Acvocate for the appellant drew our atten- 
tion to tLe f.llowing terms in clause (5) cf the Potta:~— œ 

“Tf there be latches on your part to pay rent etc, I shall be 
entitled to realise the entire dues consisting cf the principal sum 
together with interest and costs by attachment and sale of any 
movable or immovable properties standing in our own name or 
denawi in the names of others owned by you after bringing a suit 
according to the law relating to the landlord and tenant, regarding 
realization of rent etc., that are now in force and shall come into 
force in future and on getting a decree therein......cc...s00...fOU 
shall abide by the laws relating to realization of rent that are now 
in force and shall come into force in future.” 

It was contended by the learned Advocate that the opening 
lines of the above clauses excludes the applicability of the law 
relating to the realizition of Patni rent under the Patni Regula- 
tions to the tenure in question as the parties simply contemplated 
realization of Patni rent by suit under the general law. In view 
of the terms contained in the concluding lines however Iam 
unable to accept this contention. The words used there are very 
wie. They indicate that the parties intended that all the laws 
relating to realization of Patni rent including Patni Regulations 
would apply to the tenure in question. If the object of the 
opening passage was to exclude the terure in question from the 
operation of the Patni Regulations there was no necessity of the 
stipulations contained in the concluding lines. Again ifthe words 
in the concluding passage are not given a wide meaning as 
indicated above but are read as controlled by the opening passage, 
then in order to give proper effect to both the passages the last 
passage must refer to laws relating to the realization of Patni rent 
other than the general law under which the Patni rent was intended 
to be realised as stated in the opening lines, ‘The law referred to 


-in the coccluding passage must therefore be the law relating to 


the realizition of Patni rent under the Patni Regulations. 
The clauses in the Potta on which the learned Advocate relied for 
showing that a tenure of a different kind was intended to be 
created do not support his contention. There is nothing in the 
Potta which indicates that the landlord gave up his right to bring 
the Patni tenure to sale under the Patni Regulation and confined 
his qemedy only to suits for recoyery of the arrears of rent under 
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' the general law. The Courts below were therefore ight - in 
dismissing the suit. 

The appeal is accordingly dismissed with costs. 

Mukherjea; J. :—I agree with my learned brother in the 
reasons*and decision, and I would like to adda few words. The 
whole controversy centres round the point as to whether the 
tenure which is held by the plaintiffs under the defendants and 
which is describ2d to be a Patni is in reality a Patni which attracts 
the operation of the provisions of Regulation VIII of 1819 and is 
saleable under Section 8 of the Regulation. Mr. Gupta argued 
that it could not be sold under the Regulation as the essential 
requirement which has got to ‘bs fulfilled, before the landlord 
can ask the Collector to hold.a sale under the Regulation, is the 
existence ofa stipulation in the engagement interchanged between 
the Zesmindar and the tenant reserving a right of sale in case of 
default in the payment cf rent. Mr. Gupta has referred in thè 
first place to certain recitals in the preamble to the Regulation 
which describes the origin and history of the Patni Taluks, and 
which mentions infer alia that it was ore of the usual incidents ofa 
Taluk of this type, that there was an engagement that the tenure 
Might be brought to sale by the Zemindar in cate of an &rrear and 
if the sale did not yield a sufficient amount, then the other 
properties of the defaulter would be answerable for the demand. 
The preamble after that goes on to say that it was the policy of 
the legislature in enacting this Regulation to concede to the 
Zemindars aright of holding a sale both in the mid-year and 
also at the end of the year whenever there was reservation of 
the right of sile irrespective of the presence or absence of any 
Stipulation to that effect in the Putni deed or in the Regulations 
under which the rents were collected at that time. 

The contention of Mr. Gupta, in substance, therefore is that 
unless and until there isa reservation of this character which is 
laid down specifically in Section 8 of the Putni Regulation, the 
power of sale which is exercisable by the Zemindars under the 
Regulation does not exist. Nowin this particular case it may 
be pointed out that the Taluk was created inthe year rgor long 
after the Putni Regulation came into existence. Itis not only 
described as Putni Potta and the Taluk spoken of as a Putni 
Talug throughout, but there are other provisions in the document 
which unmistakably indicate that the intention of the parties was 
clearly to create a Putni Taluk of the type recognised in Regu- 
lation VIII of 1819. The recital in the preamble obviously related 
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to the state of affains Lefore the Putni Regulation was enacted, 
and as pointed out by their Lordships of the Judicial Committee 
in Brindaban Chander Sircar Chowdhury v. Brindaban Chundes 
Dey Chowdhry (x), that it was not an enactnent but merely a 
recital. After the Regulation was passed the expression ‘Putni 
Taluk’ acquired a distinct technical meaning and its mcidents were 
specifically laid down in Section 3 of the Putni Regulation in- 
cluding the right of the Zemindar to put it up to sale twice every 
year. Ina case therefore where a Putni Taluk specifically described 
as such is created after the year 1819, the general principle is 
that the parties must be intended to have created a Taluk of 
the denomination given in the Putni Regulation itself with all 
the incidents attiched to it under that Regulation. This view, 
as my learned brother pointed out, was laid down very clearly 
in the case of Krishtomones: Debea v. Gooroogobind Shiehanto (2) 
which was affirmed by the Judicial Committee in Brindadun 
Chunder Sircar Chowdhury v, Brindabun Chunder Dey 
Chowthry (3). 


As was pointed out by the learned Judges in the earlier case, 
it may be that there are words in the dccument which would go 
to limit or restrict the rights which a Zemindar would ordinarily 
have under the Putni Regulation or which would define the 
incidents of the tenure ina different way but unless and until 
such things are conclusively established, the prima facie position 
would hold good that Taluk would bea Taluk according to the 
Regulation VIII of 1819 and the Zemindar would have the power 
ofa sale by summary process. Mr. Justice Mitter in the latter case 
of Kumar Sourish Chandra Roy Bahadur v, Saroj Ranjan Sinha(q), 
expressly upheld the propriety of this view and distinguished that 
case on the two grounds that the alleged putni was created prior 
to Regulation VIII of 1819 and that the terms of the potta clearly 
indicated that the parties did not intend to create a Patni Taluk 


of the description given in the Regulation. š 


Now the question therefore is whether in this particular case 
there is anything in the document which is executed between the 
parties which either takes away the power of summary sale which 
would attach impliedly to all Patni Taluks or which would go to 


(1) (1874) L. R. 1r L. A. 178 (190). 
(2) Sevester’s Report, Vol. Il. p. 173. 
(3) (1874) L. R. 1 I. A, 178. 

{a (1934) 60 C. L. J. 353. 
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show that the parties had not in mind a Patni Taluk of the typé 
created by Regulation VIIE of 1819, Mr. Gupta has drawn 
attention to the provision of paragraph 5 of the Putni Potta. 
The opening lines are rather couched in a very general and 
comprehensive way. It lays down that whenever there could be 
a default in the payment of rent the landlord would be entitled 
to institute suits under the law in existence for the realisation of 
arrears of rent as between landlord and tenant and having got 
decrees would be able to attach anything, movab‘e or immovable 
properties, whether standing in the own name of the tenant or 
in the denami of others. Mr. Gupta bas conceded that it is not 
necessary that an express power of summary sale should be 
reserved in the document. The only stipulation necessary is 
that there should be power reserved to the landlord of putting up 
a tenure to sale in case of a default in the payment of rent. No 
doubt there are no direct words to that effect in this part of the 
potta, though it may be argued that when all properties movable 
and immovable of the tenant sre specified it does not exclude 
the tenure in arrears. Even if no such interpretation is borne 
out by the language of this part of the document the question 
that we have to answer is whether these words have in reality 
taken away the right of summary sale which a landlord would 
ordinarily enjoy if the Taluk created is of putni type. The answer 
to that must be in the negative. Not only these words suggest 
that the parties did not intend to forego the rights that are 
embodied in Regulation VIII of 1819 but as my learned brother 
pointed out the words coming at the end of this paragraph and 
under which all the laws and Regulations relating to realisation 
of Malguzari were expreasly kept intact comclusively establish that 
the parties did not intend to give up their rights under the Putni 
Regulation, and the words at the beginning of the paragraph were 
not intended to limit in any way the rights of the Zeminders under 
the Regulation, 

è So 1t agree with my learned brother in holding that the Taluk 
held by the plaintifts was really a Putni Taluk, Hence the appeal 
must be dismissed, 


BRR Appeal dismissed. 
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Before Mr, Justice Syed Nasim Ali and Mr, Justice 
B, K. Mukherjea, 


AZIZUR RAHAMAN OSMANI AND ANOIHERS 
D. $ 


UPENDRA NATH SAMANTA AND OTHERS, * 


Payment by a person filling two diferent capactlies—Payment made in 
what capacity, a question of fact—Indian Limitation Act (IX of 1908), 
Secs. 20, 2f, construction of—' Person liable to pay,” meaning of — 
Acknowledgment and payment, effect of—Foint contractors—Relationship 
docs not cease with the death of one—Surviving contractor, a joint con- 
tractor with the heirs of the deceased. 


Where a payment is made by a person who fills two different capacities, 
the capacity in which the payment hé‘makes is a question of fact. 
Atkin v. Trade Gold (1) referred to. 


It cannot be presumed from the mere fact that a person filled two different 
capacities at the time of payment that the payment amcunted in law to 
payment in both the capacities. In the absence of any evidence or circumstances 
to show that the person made the payment in both the capacities, it must be 
presumed that the payment was made towards the discharge of his owo hability 
in bis personal capacity. 


Section 20 of the Indian Limitation Act contemplates debts of all kinds, 
secured and unsecured. In India it is not necsssary to import the doctrine of 
implied promise to save by payment a simple debt from limitation. Part 
payment of principal or interest saves from limitation a debt, whether secured 
or unsecured under the Indian Law. 


The expression ‘‘ person liable to pay ” in Section 20 of the Indian Limitation 
Act does not mean all the persons liable to pay. 


The acknowledgment is a mere admission of right, whereas payment is 
more than a mere admission of right. It operates for the benefit of all 
persons agaiost whom such liability can be enforced. 


The effect of an acknowledgment in Section 19 ts more restricted and in 
general it only affects the person giving it, But payment under Section 20 
affects not only the person making the payment butalso other persons who 
are liable. : sd 


Raja Raftilok Narayan Suri Roy v, Maficaddi Topadar (2) and other cases 
referred to, ; 


* Appeal from Appellate Decree No. 500 of 1936 against the decree of 
8. K. Haldar, Esq., District Judge of Midnapore, dated the 16th of July, 1995, 
reversing in Title Appeal No. 155 of 1935, the decree of Indu Bhusan Basu, 
Esq,, Munsif, Dantan, dated the 29th of April, 1935. 


(t) (1823) 2 B & C. 23. 
(a) (1926) 44 C, L. J. 475. 
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The operation of Section 20 of the Indian Limitation Aci is subject to 
Section 21(2) of the Act which provides “nothing in Section 20 of the Act 
renders one of several contractors, partners, executors, mortgagees chargeable 
by reason only of a payment made by or by the agent of any other or others of 
them.” 


Where the payment is made by one of the joist mortgagors on his own 
behalf only, after the death of the other mortgagor the heirs of the deceased 
” mortgagor come under the category of contractors within the meaning of 
Section 21(2) and as such they are entitled to the benefit of the exemption under 
Sectien 27(3), 

Fogesh Chandra Saha v. Monindra Narayan Chakrabarty (1) and A oham- 
mad Taqi Khan y. Raja Ram (2) followed. - 


In case of joint contractors, the relationship does nct cease with the death 
of one of the contractors and the surviving cortvactors still remain a joint 
contractor with the heirs of the deceased. 


Appeal by Defendants Nos. 2 and 3. 

Suit to recover money due on a mortgage bond, 

The material facts will appear from the judgment, 

Mr, Satindra Natk Roy Choudhury for the Appellants. 


Mr. Apurba Charan Mukherjee for the Respondents, 


CAT 
The judgment of the Court was as fullows— 


` 


Nasim Ali, J. :—This appeal arises out of a suit to recover 
money due on a mortgage bond, The facts which are not in 
dispute are these :— 


Defendant No. 1 and his wife Khatemunnisa Bibi borrowed 
from the plaintiffs Rs. 409 agreeing to pay interest at the rate of 
two per cent and executed the bond in suit in favour of the plain- 
tifs on the 14th Chaitra, 1327 B. S. corresponding to 27th 
March, 1921. They agreed to repay the principal with interest 


within the month of Falgun, 1328 B. S., that is, on or before 


the 14th March, 1922. On the 16th June, 1928, Khatemunnisa 
Bibi died leaving defendant No. r and defendants Nos, 2 and 
3as her heirs, Defendant No. 1 made two payments towards 
interest due on. the bond on the rath March, 1933, aod 10th 
October, 1933, on his own behalf only and not on behalf of 
defendants Nos.a and 3 and endorsed those payments on the 
back of the bond. On the 14th April, 1934, the plaintiffs insti- 
tuted the present suit in the Court of the Munsiff at Danton 
against defendant No. rı and Khatemunnisa Bibi although she 
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died long ago. On tbe roth June, 1934, the plaintiffs applied 
to the trial Court to substitute the defendants Nos, 2 and 3 in 
her place, the other heir, namely, defendant No. 1 being already 
on the record, on the allegation that she died on the 3rd May, 
1934. This prayer was allowed andthe defendants Nos. 2 ‘and 3 
were brought on the record. 

On these facts the question arises whether the suit against the ` 
defendants Nos. 2 and 3 is barred by limitation. 


The trial Court held that the payments made by defendant 
No, 1 in the year 1933 were made by him on his own behalf and 
not on behalf of the defendants Nos. 2 and 3 and the suit was 
barred against them, He accordingly decreed the suit against 
defendant No. 1 and Cismissed it against defendants Nos, 2 and 
3. The plaintiffs appealed to the District Judge of Midnapur. The 
conclusions of the learned District Judge are :— 

(1) Payments by defendant No.1 must be regarded as pay- 
ments by bim.in his capacity as the original co-mortgagor as well 
asin his capacity as one of the heirs of the other mortgagor viz. 
Khatemunnesa Bibi. 

(2) Payment of interest by one of the heirs of Khatemunnisa 
Bibi saved the suit from limitation against her other heirs also. 

He accordingly decreed the suit against all the defendants. 
Hence this Second Appeal by defendants Nos. 2 and 3. 

The only point for determination in the appeal is whether 
the suit is barred by limitation against defendants Nos. 2 
and 3 

The payment of interest was made by defendant No, 1 alones 
At the time of payment he had two capacities, He was one 
of the mortgagors as well as one of the heirs of the other 
mortgagor. i 

Where a payment is made by a person who fills two diferent 
capacities, the capacity in which the payment he makes is a 
question of fact. The learned District Judge has held that the 
payments by defendant No. r must be regarded as payments by 
him in both the capacities filled by him atthe time. He appears 
to have treated this question not as a question of fact but as 4 
question of law. He seems to have presumed from the mere fact 
that defendant No. 1 filled two different capacities at the time of 
the payment that the payment amounted in law to payment in 
both the capacities, There seems to be no foundation in law for 
buch a presumption. If A and B are jointly and severally liable 
on £ promissory note and if A dies appointing B as ohe of his 
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executurs and B pays interest, the character in which he makes 
the payment is a question of factes...See Atkin v. Trade Gold 
(1). ‘Where a surviving person, who is also the executor of a 
deceased person, makes payment, which, asa surviving person, 
he is bound to make, the payment isto be usually taken to have 
been made by him personally and not as executor......See Way 
v. Bassett (2); Thompson v. Waithman (3). Where there is a 
dcuble liability- and the surviving co-contractor of joint debtor 
makes the payment, he is presumed to be discharging his own 
liability......Zightwood on Time Limit of Actions, 384, Ha'sbury’s 
Laws of England (Hailsham Edition) Vol. XX p. 644. In the 
_absence of any evidence or circumstances to show that defendant 
No. 1 made the payment in both the capacities, it must be there- 
fore presumed that he paid the interest in 1933 towards the 
discharge of his own liability as ore of the original mort- 
gagors, 

The next question is whether the payment of interest by 
defen’ant No. r saves limitation against defendants Nos, 2 
and 3. 

Under the English law there is a distinction between secured 
debts and unsecured debts. By Section8 of R. P.I. A., 1874 
part payment of principal or interests checks the running of the 
statute in case cf secured debts, There is no statutory provision 
regulating the effect of paymeut upon unsecured debts and pay- 
ment only saves the debt when it is such that the promise to ray 
the debt can te implied. The Indian Limitation Act however 
makes no such distinction, Section 20 of the Act provides that 
where interest on a debt is, before the expiration of the prescribed 
period, paid as such by the person liable to pay the debt or by 
his agent duly authorised in this behaJf, or where a part of the 
principal of a debt is, before the expiration of the prescribed 
period, paid by the debtor or by his agent duly authorised in this 
behalf, a fresh period of limitation shall be computed from the time 
ewhen the payment was made. 


This section contemplates debts of all kinds. In India it is 
not necessary to import the Coctrire of implied promise to save 
by payment a simple debt from limitation. Part payment of 
principal or interest saves from limitation a Cebt, whether secured 
or unsecured, under the Indian Law. 

In none of the three English Statutes, namely, R. P. L, A. 


(1) (1823) 2 B. & C. 23. '(2) (1845) 5 Hare’s Reports, p 55. 
(3) (1856), 3 Drewry ’s Reports, p. 628, Py 
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1837, R. P. L. A., 1874, Civil Procedure Act, 1833 the person 
by wnom the payment isto be made is expressly defined. But 
Lord Chancellor (Lord Westbury) in Maria Chinnery v. Eyre 
Evans (1), thought that the words “by the person by whom the 
same shall be payable” in Section 8 of R. P. L. Act, 1874 applied 
-to acknowledgment as well as to payment. Under each of the 
three English Statutes the payment may be made by any person 
liable or interested or entitled to pay or who isin such a relation 
to the debtor thata payment by him operates as an admission 
by the debtor. i 


Section 20 of the Indian Limitation Act expressly defines the 
person by whom the payment is to be made. In the case of part- 
payment of principal, paymentis to be made by the debtor or 
bis agent, while in the case of payment of interest, the payment 
may be made by the person liable to pay. The expression “per- 
son liable to pay” does not mean all the persons liable to pay. In 
Section rg of the Indian Limitation Act, the acknowledgment is to 
be made by the party against whom the property of right is claimed. 
In Section 20 however we do not find any such restriction. 
The reason for this distinction apparently is that acknowledgment 
is a mere admission of right, whereas payment is more than a mere , 


admission of right. It operates for the benefit for all the persons who e 
‘are liable. The effect of an acknowledgment in Section rọ is more . 
“restricted and in general it only affects the perscn giving it. But 


payment unter Section 2o aflects not only the person making the 
payment but also other persons who are )iable..........See the 


` casos of Krishna Chandra Saha v. Bhairab Chandra Saha (2); 


Domi Lal Sahu vw. Roshan Dobay (3); Raja Rajtilak Narayan 
Suri Roy v. Mafisaddi Topadar (4); Achola Sundari Debi vy. 
Doman Sundari Debi (5); Velayudam Pillai y. Vaithyalingum (6); 
Muhammadi Taqi Khan v, Raja Ram(3). If Section 20 of the 
present Indian Limitation Act stood alone, there could not have 
been any 100m for doubt that the payment of a joint debt by 
one of the joint debtors may amount to a payment of the debt 
within the meaning of that section so as to save limitation as against 
„all the debtors. f 


(1) (1864) 11 House of Lords Reports, 115 (134). 

(2) (190,) LL.R. 32 Calc. 1077 (3) (1g06) L L. R. 29 Cale. 1278. 
(4) (1926) 44C. L. J 475. 

(€) [1926] A L R. Cale. 150 

(6) (1918) 17 LC. 69:1 L. R gt Al nmr. 

(7) , £1937] L L. R. All. 272 (Full Bench) 
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But the operation of this section is subject to Section 21(2) of 
the Act which provides “nothing in Section 20 of the Act renders 
one of several contractors, partners, executors cr mortgazees 
chargeable by reason only of a payment mace by, or by the agent 
of, any other or others of them”. 

Section 20 of Act IX. of 1871 corresponded to present Section 19 
and Section 21 of that Act corresponded to present Section 20. 
In Section 20 of Act IX of 1871 an explanation (Explanation 2) was 
given which was in these terms :—‘‘Nothing in this section renders 
one of several partners or executors chargeable by reason only of a 
written promise or acknowledgment signed by another of them”. 
In Act XV of 1877 a separate provision was made for the first 
time in Section 21 which ccrresponds to Section 21(z) of the 
present Act. 


Under the English law the operation of part payment of prin- 


cipal or interest except where the debt is charged upon land is 
subject to the special provisions of Section 14 of the Mercantile 
Law Amendment Act, 1856. This section provides that one of 
several co-contractors or co-debtors or ¢xecutcrs or administrators 


_ of a contractor shall not loose the benefit of the statute of limita- 


tion by reason only of payment by anotLer co-contractor, cc-debtor 
or executor or administrator. ‘ 

It may be noticed that in the English statute executors, or 
administrators of contractors are mentioned whereas in Section 
21(2) of the Indian Limitation Act those words do not appear. 

If the persons who did not pay are those who borrowed the 
money along with the persons who make the payment, limitation 
is not saved against them by that payment in view of the provisions 
contained in Section 2r(2) unless the payment was made on 
their behalf also. But where the payment is made by one of 
the joint contractors on his cwn behalf only, after the,death of the 
other contractor, as in the case before us, the question arises 
whether the heirs of the deceased contractor come under the 
catewory cf contractors within the meaning of Section 21(2). 
Thirmvenkatachariar, J. of the Madras High Court seems to think 
that clause (2) of Section 2r cannot be extended to the heirs of the 
deceased contractur, as such an extension woull only be by 
analogy which is not permissible. See the case of Narasinmha 
Rama Aiyer v., lbrahim (1). In Lokandha Naiko v. Lokhono 
Naiko (2) Curgenven, J. has observed that the party who pleads 


(1) [1929] ALT. R. Mad. 419. 
(2) [1930] A. I. R. Mad, 738 ‘e 
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Section 21(2) has to show that he can claim exemption under its 
terms and that the categories mentioned in that section are not 
merely illustrative. The opinion of the two learned Judges, in 
the atove two cases is that the legal representatives of a deceased 
contractor are not entitled to the benefit of the exemption under 
Section 21(2). A contrary view however has been taken by this 
Court in Arjun Ram Pal v. Rohinia Banu (1). In that case the 
benefit of the section was extended to the heirs of the deceased 
contractor. This view has been affirmed by Costello, J, and 
Jack, J. in the case of Jogesh Chandra Saha v. Monindra Narayan 
Chakrabarty (2) The point came up for consideration recently 
before a Full Bench of the Allahabad High Comt in the case 
of Mohammad Tagi Khan v. Raja Ram (3). In that case the 
learned Judges of Allahabad High Court have observed that 
at the time when the payment is made, the relation of joint con- 
tractors between the parties who are Hable exists and it matters 
little whether they are original contractors or they are the 
legal representatives for the time being. The reason given by 
the learned Judges is as follows:—Where A and B are jointly 
liable to pay a debt, if B makes a payment, A weuld be protected, 
But if B dies and his heirs make tle payment, A would loose his 
protection. Such a fosition is untenable. The view taken by 
this Court as well as by tle Allahabad High Court takes cc-con- 
tractors to be equivalent to co-dedtors. The English Statute 
mentions co-debtcrs and executors and administrators of a con- 
tractor. The Indian Statute does not. In principle it is very 
dificult to make a distinction between the criginal contractor 
and those who stand in his shoes. As at present advised Iam 
not prepared to differ from the view taken by this Court in the 
previous cases as well as by the Full Bench of the Allahabad 
High Court. 


Defendants Nos. 2 and 3 are therefore entitled to the benefit 
of Section 21(2) of the Limitation Act and the payments by delen- 
dant No. 1 cannot save limitation as against them. 


The result therefore is that this appeal is allowed, the judg- 
ment and decree of the Lower Appellate Court are set aside and 
those of the trial Court are restored. But in view of the facts 
and circumstances of this case we direct the parties to bear their 


{1) (r912) 14 I. C. 128. 
(2) (113°) 36C. W. N. 487. 
e(3) [1937] L L. R, AN. 272, 
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"own costs in this Court as well as in the Lower Appellate 
Court, 

Mukherjea, J.:—Tnis appeal involves certain interesting 
points of law which turn upon the construction of Sections 20 
and 21 of the Limitation Act. The plaintiffs are the mortgagees 
who commenced the suit out of which this appeal arises to enforce 
a mortgage bond exccuted by defendant No. 1 jointly with 
his deceased wifs Khatunnessa Bibi. Tne suit was instituted 
on 14th March, 1934 making both the husband and wife parties 
defendants, but as a matter of fact the wife was dead long before 
on 16th June, 1928. Defendants Nos. 2(1) ani 2(2), who are the 
appellants in the second appeal, are the son and. daughter of 
Khatunnessa Bibi, and they were brought on the record at a time 
which was beyond rz years from the date of payment mentioned 
in the mortgage bond. They contested the suit primarily on the 
ground that the suit against them was barred by limitation. To 
get round the plea of limitation the plaintiff relied upon 
certain paymeots of interest made by defzndant No. r on r2th 
March, 1933 and roth October, 1933, and the point in contro- 
versy is as to whether payments which were made by defendant 
No. 1, would extend the period of limitation against defendant 
No. 2(r) and defendant No. 2(2) as well. The trial Court answered 
the question in favour of the appellants, and held that the sult 
was time-barred as against them, The Lower Appellate Court 
has reversed the decision and has given a decree against’ all the 
defendants. It is against this decision that the present Second 
Appeal his been preferred. 

Mr. Rai Chaudhuri who appears in support of this appeal has 
assailed the propristy of the view taken by the lower appellate 
Court substantially on the grounds that Section 20 of the Limita» 
tion Act does not entitle the plaintiff to get an extended period 
of limitation as against the present appellants, and in any view 
of thg case, the defendants Nos. 2(1) and a(2) are protected by 
the provision of Section 21(2) of the Limitation Act. 

The first argument of Mr. Ral Chaudhuri is that the 
words “the person liable to pay” as used in Section 26 
of the Limitation Act means that the payment must be made 
by the sole debtor, or the entire body of Cebtors if thete 
ate more than one. In cage payment is made by a debtor, or 
by one of two joint debtors, the section, according to him, has 
got no appication. This contention is manifestly untenable. 
he wording of Section 20 is quite general and there is no reas®n 
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why a limited interpretation should be put upon the words “thé 
person” as used in the same. If Mr. Rai Chau iburi’s conten- 
tion is accepted, the result will be that when payment is made 
by one of two joint debtors, there will be no interruption of 
limitation as against any body under Section 20, Limitation Act, 
and the debt will not be kept alive even so far as the debtor 
making the payment is concerned. Section 21(2) w uld in that 
case, be not only superfluous Lut unmeaning and payment of 
interest will not count even as an acknowledgment and would not 
bind the person who makes the payment, 

Mr, Rai Chaudhuri argues next that Section 20 would keep alive 
the debt and would give a frcsh period of limitation only against the 
person who makes the payment, but not against his co-debtors. 
It is said that Cefendant No. r mace the payments in this case 
exclusively on his cwn Lehalf, and not on behalf cf defendant 
No. 2(1) and defencant No 2(2) and was in no sense authorised 
by the latter. The payments tLerefore would save limitation 
against him, but not against the added cefendants. It is 
suggested in this connection that Section 21 (2), Limitation Act 
is to be regarded as an explanation attached to both the sections 
19 and 20, clearly indicating that it was not the intention of the 
legislature to make one debtor liable because of an acknowledge- 
ment or payment made by his co-debtor. 

Now the language of Section 20, Limitation Act is perfectly 
clear, and there is a distinction in this respect between Sections 
19 and 20. Section 19 speaks of acknowledgment being -made 
and signed by the party against whom the right or property 
is claimed, whereas Section 20 lays down that when “interest 
is paid as such by the person liable to pay, a fresh period of 


limitation shall be computed from the time when the payment 


is made” and does not limit the extended period to the person 
who actually made the payment. 

As Sir Francis Maclean pointed out in Domi Lal v. Roshan 
Debey (x), where the legislature intends that a fresh Period 
of limitation is to operate against certain persons only it says 
so in distinct terms, There being no such restriction in the 
language of Section 20, no restriction can be implied. The 
Privy Council in Lewin v. Wilson (2) while di:cussing certain 
sections of the statutes of New Brunswick dealing with 
limitation of Real Actions, pointed out the distinction between 


(1) (1906) I. L. R, 93 Cale. 1278, 


o (2) (1886) 11 A, C, 639. 
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acknowledgment and parl payment which accounted for the 
difference between Sections 29 and 30 of the Colonial Statute 
which correspond approximately to Sections 19 and 20 of the 
Indian Act, “ It must be remembered” said their Lordships 
that # payment and acknowledgment are two very different 
things. As regards the person making them acknowledgment 
may.........b3 made by a person who, though a party to a 
mortgage contract, has ceased to have any substantial interest 
in it, and has nothing to lose by acknowledgment, whereas 
payment is certain to be made only by those who have some 
duty or interast to pay. As regards the recipient, so long as he 
is paid according to the intention of the contracting parties, he 13 
in full enjoyment of his bargain and is not put upon any futher 
assertion cf his rights; but nct so if be only receives acknowledg- 
ment. If therefore we find that the Legislature has used different 
language about the two cases, we must not readily conclude that 
it has done so by accident or without meaning i.’ This last 
observation, in my opirion, applies in its entirety to the provi- 
sions of Indian Law, where as I have said before, there is 2 clear 
distinction in the language between Section rọ and Section 20 
of the Limitation Act. It is unnecessary for me to refer in details 
to the rules of English Law on the point, where there are various 
statutory provisions relating to various kinds of debts and liabili- 
ties. In ordinary simple contract debts, there is no statutory 
provision as regards the effect of part payment; it stops limi- 
tation only if it is made under circumstances from which an 
admission of liability and a promise to pay the residue can ba 
inferred. A mortgagee, on the other hand, is entitled to enter 
or bring an action within r2 years after the last payment of any 
part of the principal money or interest [Section 9 R. P. L. A. 
(1874) ]. In case of money charged on land, limitation is inter- 
rupted, if some part of the principal money or some interest thereon 
is paid, or some acknowledgment is given, signed by the person 
by*whom it is payable or by his agent (R. P. L. A. Section 8). 
Then again in the case of “ specialty ? debts, the period of twenty 
years runs afresh “ if any acknowledgment shall have been made, 
either by writing signed by the party liable by virtue of such 
specialty or his agent, or by part payment or part satisfaction on 
account of any principal or interest having due thereon ”(C. P. 
Code, 1833, Section 5). It will be noticed that in none of the 
sections mentioned above the law specifies the person by whom 
the payment must be made. It has been held by the English 
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Civin. Courts that the payment can be made by any person who is 
jou. liable, or his agent or bya person interested, or by one who is 
Se 


entitled to make payment under some statutory provision (vide 

et Lightwood on Time Limit of Action p, 357 etc.), and when pay- 
Upendra Nath ment is made by one such person it preserves the liability of 
pong all others, This is partly tecauee, of the wording of the particular 
Mukherjea. F. statutes and partly because of the fact that part payment is more 

> than a mere admission of right, it is for the benefit of all persons 
against whom such liability can be enforced (Zightwood p. 364M 
For our purposes, we need not go beyond the actual wording of 
Section 20, Limitation Act, and it is plain upon a proper reading 
of the section, that subject to the provisions of Section 21(2) to 
which I am going to advert presently, when payment is made by 
any person lisble to pay tbe debt, an extended period of limita- 
tion is given to the debt itself in respect of which the payment 
was made, and the right is preserved sgainst all the debtors. 
Instances, indeed, may be conceived where the debt though 
seemingly one or arising out of the same transaction, really com 
sists of distinct debts in respect of which the liability of the 
different obligors is different. In guch cases payment by one of 
the debtors, who has a separate or distinct obligation of his own, 
may not keep alive the obligation of the cthers. An apposite 
illustration of this principle is furnished by the case of Brojendra 
Kishore v, Hindusthan Co-operative Bank (1) where it was held 
that the obligation of the surety though arising out of the same 
transaction was separate from that of the prircipal debtor and 
payment by the debtor could not keep alive the debt against the 
surety, This however does not assist tle appellants, ag in the 
present case, the mortgage debt is one and indivisible and it 
cannot be said that the obligation of defendant No. a(1) and 
defendant No. 2(2) was in any sense distinct and reparate from 
that of defendant No. 1. The second srument of Mr. Rai 
Chaudburi therefore must fail. 

There remains now to consider tle cther contention raisedeby 
the appellant vis, as to how far Section 21(2), Limitation Act 
affords a protection to the present appellants, ln view of the 
interpretation that I have put upon Section 20, it would not be 
yroper to speak of Section 21(2)—as a mere explanation aitached 
to-Scction 20, Section 21(2) lays down that nothing in Sections ro 
and 20 would render one of several joint contractors, partners, 
executors or mortgagees, chargable by reason only of a written 

W (1917) 25 C. L. J. 238, 


Azizur Rahaman 
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o 
acknowledgment signed, or a payment made by or by the agent 
of any other or otheis of them.” In the last place it explains 
that a contractor, pariner, ete. would not be implied agent of his 
co-contractors or co-partners for purposes of Sections rọ and zo 
andeif it is sought to bind the latter, by any act of acknowledg- 
ment or payment made by the former, authorisation must be 
proved. 

In the znd place it engrafts an exception upon Section 20 
to this extent that payment by one of several joint contractors, 
partners, exzcutors or moutgagees would 1 ot keep alive the debt 
or liability as against the other contractors, partners, executors 
and mortgagees, unless the payment is proved otherwise to bea 
payment on their behalf also. 

The sub-section, it seems, combines to some extent the provi- 
sions of two English Statutes giz. Section 1 of Lord Tenterden’s 
Act (9 Gtorge IV, Ch. 14), and Section 14 of Mercantile Law 
Amendment Act 1856. By Section r of Lord Tenterden’s Act 
it was laid down that in case of joint contractcrs, executor, adminis- 
trator of a contractor, no such joint contractor, executor or adminis- 
trator shall be chargable in respect or by reason only of any 
written acknowledgment or promise made and signed by any 
other or others of them. Section 14 of the Mercantile Law 
Amendment Act, on the other hand, makes similar provision in 
case of two or more contractors, or creditors or executors or 
administrators of any contractor who would not be chargable by 
reason only of payment of any principal or interest by any other 
or others of such co-contractors, co-debtors, executor or admistra- 
trators. These are special provisions which modified the English 
Law that was generally applicable prior to these statutes. Sec- 
tion 21(2) of the Limitation Act is also to be read in that light, 
and in fact it has been treated as an exception to the general 
law as stated in Section 20, Limitation Act, in more than one 
decision cf this Court [ vide Brojendra Kishore v. Hindusthan 
Co-operative Bank (1); Jogesh Chandra Saha v, Manindra Narain 
Chakravarti (2) }. 

The question therefore narrows down to this as to whether 
the appellants in this case do come within the purview of Sec- 
tion 21(2), Limitation Act? Now the sub-section does not 
expressly mention joint’ mortgagors, though it mentions joint 
mortgagees—Mr. Rai Chaudhuri argues that joint mortgagors 

G) (1917) ag C. L. J. 238. 
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would come under the general description of joint contractois. 
. This contention seems to be reasonable. Theie is no differ- 
rence between an ordinary contract-debt and a mortgage debt 
for purposes of Section 20, Limitation Act and it has ;been 
expressly held by some of the other High Cowts that .joint 
mortgagors do come within the purview of the sub-section. 
[Vide Sib Narayan Das v. Topojha (1); Mabarak v. Gopi 
Nath (2) ; Md. Taqui Khan v. Rajak(3)]}. But this by itself is 
not enough to enable the appellants to succeed, for, as has been 
argued onthe other sideeven if defendant No. r was a joint 
contractor with the deceased wife during her life time, he could 
not be said to be joint contractor with defendants Nos. 2 (1) and 
2 (2)—alter the death of the wife, The question is not free 
from difficulty and upon the language of the Section, it is quite 
possible to hold different opinions. 

A distinction has however to be made between two classes of 
cases: First, when there was originally a single contractor and 
-upon bis death the liability devolved upon a number of heirs 
„or legal representatives jointly, and second, where there was 
criginally two or more joint contractors, and on the death of one 
the question arises, as to whether his heirs are still joint contractors 
with the survivor or survivors. 

As regards the first class of cases, it isto be noted that in 
Lord Tenterden’s Act as well asin the Mercantile Law Amend- 
ment Act, the executors and administrators of a deceased con- 
tractor are expressly included, but they are rot specifically mer- 
tioned in the Indian Act. In Arjun Kam v. Rahima Banu (4), 
which is the earhest decision of this Court on the point, it was 
held broadly, not on the express provision but rather on the 
analogy of Section 21 (2), thata payment of interest by one of 
the heirs on adebt due bya deceased person, does not save 
limitation against the other heirs. It is to be noted that this case 
would come under the first class mentioned above, and there 
were not{wo or more joint contractors, atthe time when the 
contiact was entered into. This decision was approved of bya 
Division Bench of this Court in Jogesh Chandra Sahay. Makendia 
Narayan Chakravarti (5), where however there were two joint 
debtors and the question was whether payment by one which 
undoubtedly kept alive the debt against his heirs, would give an 


G) 431. C. 35L (a) 451. C. 613. 
(3) [1937] 1. L R. All, 272, (4) (1912) 14 L C, 128. 
(5) (193) 36 C. W. N. 487. 
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extended period of limitation against the other surviving debtor. 
Toe learnei Judges answered the question in the negative. It 
was held that the question wasteally settled by the wording of 
Section 21 (2) of the Limitation Act, and it was held further that 
the case of Arjun Ram v, Doman Sundari (1) was correctly 
decided. Undoubtedly there is fundamental distinction between this 
and the earlier case, inasmuch as in this case, there were really two 
joint contractors at the inception, andthe question arose, after 
the death of one, as between the surviving debtor and the heirs 
of the other. Tne decision in the case of Arjun Ram v. Doman 
Sundari (1) was expressly dissented from by the Madras High 
Court in Wara Singh v. lòrahim (2) where alsc, there was only 
a single debtor, and payment of the interest was made by one cf 


.the heirs after li; death. It was held that the payment was 


effectual to save limitation against the other co-heirs, and the 
extension of Sub-section (2) by analogy to cc-heirs was unjustified. 
In Mubarak Ali v. Gopi Nath (3), there was a mortgage by two 
persons Mubarak and Wares and the question arose, as to whether 
payment of interest by Mubarak, would save limilation against 
the heirscf Wares. The question was answered in the negative, 
in view of the provision of Section 21 (2), Limitation Act, and 
an express distinction was made between this class of cases and 
the other, where the morlgage was by a single individual and 
liability was sought to be erforced against ceitain persons, who 
derived their liability from the morigagors. Ina recent Full 
Bench decision of the Allahabad High Court Md. Zaugi Khan v. 
Rajaram. (4) C. J. Sulaiman has discussed the matter elaborately 
and held that the expression “joint contractors” in Section 2r, 
could not be interpreted to mean only the original contractors if 
they are alive. “If the respondent’s contention were accepted” 
says the learned Chief Justice; “the result would. be that where 
A and B are jointly liable to pay a debt, if B were to make an 
acknowledgment, A would still be protected but if B were to 
transfer a half of the property or ifone of B’s heirs were to make 
an acknowledgment, A would lose his protection. Such a position 
is in our opinion untenable.” Thus it would be seen that even 
leaving aside the extreme position which is found in Arjun Ram 
v. Doman Sundari (1), there is practically unanimity of judicial 
opinion onthe question that in case of joint contiactora, the 


(1) (1912) 140, C. 128. 
(2) (1929) A. I, R. Mad, 419. 
(3) 45 I. C. 615. - (4) [1977] I L. R. All. 2720 
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relationship does not cease with the death of one of the contractoig 
and the surviving contractor still remains a joint contractor with 
the heirs of the deceased. This viewin my opinion ought to 
prevail. In this case, therefore, the defendants Ncs. 2 (r) and 
2 (2) are still to be regarded as joint contractors with «lefendant 
No. rand a payment of interest by the latter cannot give a first 
start of limitation, as against the former. In my opinion the fact 
that the defendant No. 1 is also one of the heirs of his wife does 
not make any difference. He was a joint contractor with his wife, 
and he does not lose that character by becoming one of her 
heirs. The payment of interest that he made, must be deemed 
to have been made by him in his capacity as a mortgagor and 
not in the capacity of an heir of the cc-mortgagor. I agree there- 
fore with the order that has been passed by my learned brother. 
The judgment and decree of the lower appellate Court should be 


. Set aside, and those of the trial Court restored. 


E De ` Appeal allowel, 


PRIVY COUNCIL. 


PRESENT: Lord Alness, Sir George Lowndes and Sir Shadi Lal. 
M. P. M. MURUGAPPA CHETTI AND ANOTHER 


D. 
THE OFFICIAL ASSIGNEE OF MADRAS. 
AND 
THE OFFICIAL ASSIGNEE OF MADRAS 
v 


M. P. M. MURUGAPPA CHETTI AND ANOTHER, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
e 
Manras | 


Trustee and Cestui que-trust—Minors funds entrusted to Company by guar- 
dian as agents to invest in other Compantes—Subsequent use by Company 
in own business—Acquiescence by guardian—TVhether new contract infer- 
rable or fid:ctary relationship between Company and Binors affected ~ 
Insolvency of Company—Right of Ainors to payment in priority over 
other creditors. 


A guardian entrusted ceitain funds to a company as agents, in order that 


they might invest them in other companies. The company, although not 


Vor. LXVL] PRIVY COUNCIL. trb 


eauthorised to do so, subsequently used the funds in their own busioess, From P. C. 
time to time they rendered accounts to the guarcian which shewed the exact whan 
disposal of the funds, and the guardian acquiesced in those dealings. The 
firm having been adjudicated insolvent, the minors to whom the funds belonged “gona Chott 
claimed to be entitled to repayment of the funds standing to their credit 


with the tompany in priority over the claims of the company’s other The Ofcial Assignee 
creditors : ot Madras, 


1937. 
ow 


Held (1) that it was impossible by reference to the company’s subsequent 
dealings with the fund to establish either a new -contract between them and 
the guardian or a variation of the original contract under which the funds 
were placed in their hands, and that, the fiduciary relationship between the 
minors and the company having acccrdingly remained unchanged, the minors 
were entitled to payment in priority of the sum due to them: Hartdas v. 
Mercantile Bank of India Ltd (1) distinguished. 


(2) That the doctrine of ratification could not be applied so as to turn the 
fund originally held by the company as agents in fiduciary capacity into a mere 
deposit with them on ordinary banking terms. 


(3) That, while the guardian’s acquiescence in the company’s unautho- 
rised dealing with the funds might have debarred him from claiming compensa- 
tion in respect of particular transaction that circumstance could not 


affect the fiduclary position in which the company stood towards the 
minors’ funds. 


Quaere ı Assuming the minor to be under the necessity, in order to succeed 
in their claim, of tracing the fund in specie in the hands of the company, at the 
date of their adjudication as Insolvents, where the burden of proof would lie in 
such a case. 


Consolidated Privy Council appeal No. 89 of 1935 from a 
decision of the High Court, Madras, in its appellate jurisdiction 


(Reilly and Burn, JJ) varying an order of the same Court in its 
Original Insolvency Jurisdiction (Stone, J)e . 


Sir Herbert Cunliffe, K. Crand C. Sidney Smith, for the Appel- 
lants: The whole of the appellants’ monies, and not merely a part, 
were trust monies. The terms on which the monies were 
entrusted to Ar. Ar. Sm. were that they were to invest them in other 
Chefti firms, and they charged commission on that footing. The 
guardian’s acquiescence in the company’s new dealing with the 
funds did not constitute another transaction betweon him and 
them with regard to the use to which the monies were to be 
put, and the company were not authorised to treat any of those 

“monies as deposited with them on a banking account. In any 
case, on apportionment of the j. int family funds after the guar- 


(1) (1919) L. R. 47 i. A. 17. 
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diawas death, they became trustees of the minors’ funds and were 
not entitled to use them as their own trading assets. 


J. F. Roxburgh, K, C. and J. Bennett, for the Official Assignee : 
The company’s practice during the guardian’s life time carried on 
to his knowledge and without objection must be inferred to have 
been carried on in accordance with the terms on which the 
money was entrusted to the company, especially as he recorded 
both forms of transaction in his own records, The true inference 
from that practice is that the company had authority to mix the 
the minors’ funds with their own and become debtors for them 
and liable for them as bankers and not as trustees. There is any 
case no rule of law that when a firm has (whether rightly or 
wrongly) mixed trust monies with its own the owners of the trust 
monies can claim olherwise than as ordinary creditors of the firm 
on its insolvency, except insofar as the trust moneys can be and are 
specially traced into assets cf the firm existing at the date of 
the insolvency. 


Their Lordships’ judgment was delivered by 


Sir George Lowndes :—These consolidated appeals arise 
out of a petition presented by Murugappa Chetti and his brother 
Ramaswami Chetti (since deceased and now represerted by his 
widow Minakshi Achi)in certain insolvency proceedings in the 
Madras High Court. The petitioners will for convenience be 
referred toas the appellants. The Official Assignee of Madras 
represents a firm known as Ar. Ar, Sm. trading in British India 
and having a branch in Rangoon, who were adjudicated insolvent 
on the rsth July, 1925, and against whose assets the claim of the 
appellants is made. He will be referred to as the respondent and 
the Ar, Ar. Sm. firm as the insolyente. 


In 1900 one Pethaperumal Chettiar, the grandfather of the 
appellants and manager of the joint Hindu family of which they 
were minor members, trantf:rred sums totalling Rs. 75,000 to 
the insolvents in Rangoon, There is no formal record @f.the 
terms upon which this ‘transfer was made and the question is in 
dispute before the Board, The appellants assert that it was an 
agency transaction under which the insolvents were to invest the 
money in other Chetti firms in Rangoon; the respondent, on the 
other hand, contends that under the original arrangement, they 
were at liberty either so to invest the moneys or to utilise all or 
any part of them in their own business. 


eIn t915 a partition decree was made by the Chief Court of 
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Pudakottai, a Native State in Southern India of which the joint 
family were subjects. By this decree three-six-teenths of the 
moneys in question were allotted to the share of the appellants, 
and the grandfather, Pethaperumal Chettiar, was appointed guar 
dian of their property. It is not disputed that the terms of the 
decrae were communicated to the insolvyents ‘in Rangoon. 
Pethap:runal Chettiar died on the 18th September, .1918, and 
no guardian was appointed in his place though both the appellants 
were then and until shortly before the date of the insolvents 
adjudication mirors under the law of Pudakottai. Ino r9rg or 
1920 at the instance of Muthayya Chettiar the fath2r of the minors, 
the original account in the books of the insolyents appear to have 
been close] and a separate account was openel in their books 
of the appellants’ three-sixteenths share. Ther: was then a sum 
of Rs, 27,009 standing to their credit which was increased to 
Rs. 44,593 at the date of the insolvency. The appellants by their 
petition claimed that these moneys were in effect a trust fund in 
the hands of the insolyents, and should be paid over to them 
with interest by the respondent in priority to the claims of other 
creditors which the respondent denied. 


The petition was heard in the High Court by Stone, J. who ` 


upheld the claim and made an order forthe payment to them of 
the Rs. 44,503 with further interest and costs. The respondent 
appealed and the learned Judges of the Appeal Court (Reilly 
aad Burns, JJ.) varied the order of the lower Court and held that 
the appellants were only entitled as preferential creditors to a 
portion of the said amount and must prove in the insolvency for 
the balance along with the other unsecured creditors. Both 


parties haye appealed to His Majesty in Council, the appellants - 


asking for the restroratlon of the trial Judge’s order and the respon- 
dent seeking to get rid of so much of the Appellate Court's order 
as gave the appellants prioiity in respect of a part of the fund. 

Ghe main questions in the appeal are as to the terms upon 
which the insolyents accepted the original sum of Rs. 76,oco 
in 1990, and whether the relationship so established was subse- 
quently changed. No receipt or written acknowledgment is 
forthcoming. The appellants are, of course, unable to depose 
themselyes as to the transaction and their father, Muthayya 
Chettiar died before the present question arose. There is however 
in the record, a letter from the head firm of the insolvents at 
Devakottai, dated the 7th of November, 1930, and addressed to 
the Rangoon branch, by which the latter were instructed to I&aod 
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the money “to our Chetti firms,” meaning clearly, as their Lord- 
ships think, other. Chetti firms with whom the Rangoon branch 
had business dealings. Subsequent letters make it evident that 
this was understood to be the arrangement by the Rangoon branch ; 
see in particular the Rangoon letters of 26th July, 1908, dnd 5th 
December, rgrr. . 

This their Lordships hold to be confirmed by the cepositions of 
various employees of the insolvents in Rangoon, and they have 
little doubt upon this evidence that the money was entrusted t) 
the insolvents to invest in other chetli firms, and that they had no 
authorjty to employ any pait of it in their own business. It is, 
however, clear that from a very emily date they did so employ a 
part of the fund, and that tbis practice was by degrees so expanded 
that shortly after. Pethaperumal’s death Rs. 93594 out of the 
monies then representing the fund was being utilised in the 
insolvent» business and only Rs. 38,567 was out on loan to other 
firms, 

It is also established that the insolvents furnished accounts from 
time to time of their dealings with the fund showing its actual 
disposal and that Pethaperumal copied these accounts into bis own 
books apparently without demur. 

The respondent contends that ifthe original arrangement was 
metely of an agency character (as their Lordships have found) this 
cotirse of dealing established a new contract between the parties 
by which Pethaperumal authorised the insolvents to deal with the 
fund in this way, or alternatively that it constituted such a ratifica- 
tion of their dealings with the fund that it should be held that the 
whole must be regarded at the date of Pethaperumal’s death as 


. merely a bank deposit with the insolvents, in respect of which the 


„appellants could claim no priority over other creditors. In support 
of the first branch of this contention the respondent’s Counsel 
cites the judgment of Sir John Edge in Haridas v. Mercantile Bank 
of India, Limited (1), but their Lordships think it affords no 
suppcrt to the contention asin that case all that the subsequent 
cealings were held to establish was a term upon which the ouigioal 
contract was silent. Their Lordships are quite unable to agree that 
anew contract, or a variation of the original contract, can be 
proved by such means, even were the ferms of the supposed new 
contract less vague than is suggested here. Nor do their Lordships 
think that the doctrine of ratification can be applied so as to turn 
the fund originally held by the insolyents as agents in a fiduciary 


e 
- (4) (1919) L. R. 47 L A, t7. 
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capacity, into a mere dep2sit with them on ordinary banking terms. 
There is nothing whatever to show that Pethaperumal had full 

_ knowledge of the facts (see section 198 of the Indian Contract Act 
which admittedly applies). He was living in a remote village in a 
Native State in India, the accounts furnished to him were very 
obscure, and no attempt was made {o explain to him what bis 
agents in Rangoon were doing, or why they had so deviated from 
their original instructions. Itis also at least doubtful whether 
what the agents did could b2 regarded under the circumstances as 
acts done on Li; behalf [see gy Lord Maugham in Jmferial Bank 
of Canada v. Begley (1)], and it is admitted onthe evidence that 
the insolvyents charged the account in every case, whether the 
interest credited to Pethaperumal came from themselves or from 
outside investments, with the regular agents’ commission, and 
when there was a question of loss on an investment, made it quite 
clear that no responsibility for any loss rested upon them. 

On the whole their Lordships are satisfied that from the 
beginning the insolvents were with regard to the whole fund, in 
the position merely of agents entrusted with money to inve:t, and 
that this relationship still existed unchanged at the date of 
Pethaperumal’s death, when they became (if indeed they had not 
already become, as from the date when the terms of the partition 
decree were communicated to them) trustees for the minors, 

This was the conclusion to which the learned Judge in the lower 
Court came and upon which the order made by him was based. 
The Appellate Court, on the other hand, thought that the nature 
of the fund mwu3t be taken to have changed by the time of 
Pethaperumal’s death owing to his acquiescence in the dealings by 
the insolvents, and that only so much of the fund as was then 
invested outside the insolvents’ firm could be treated as a trust fund 
in their hands, but that gua the larger part of it which had been 
utilised in the insolvent? busines3 there was no fiduciary relation- 
ship remaining. It is possible that the acquiescence of Pethaperu- 
mal“in the unauthorised dealings by the insolvents might have 
debarred him from claiming compensation in any shape in respect 
-of particular transactions—their Lordships have -not to come to any 
conclusion as to this—but in their opinion it could not affect -the 
fiduciary position in which the insolvents stood towards the minors’ 
three-sisteenths share. : ; f 

This should, their Lordships think, be the end of both appeals. 
But counsel for the respondent. has contended before the Board 

(1) [1936] 2 All. E. R. 367. zs ; r ee 
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pied that the appellants, in order to succeed in their claim as against e 
1937. the general body of creditors, must go further, and trace the fund 


M. P.M. Mura.  ## Specie as in the hands of the insolvents at the date of their 


gappa Chetti adjudication. 
The Oficial Assignee It is objected on behalf of the appellants that no such.case was 


of Madras made in the Indian Courts, and that it ought not therefore to be 
Sir George Lowndes allowed here. 
a, It is obvious that if this contention had been put forward in 


India it would have applied to the whole fund as dealt with by the 
first Courl, and to the portion held to be a tiust in the hands of 
the insolvents by the Appellate Court. But beyond possibly a 
passing reference tothe question in the judgment of Stone J., 
there is no discussion of it in either Court, and it is admitted that 
the Appellate Court did not take it into consideration at all. Their 
Lordships can only conclude that no serious argument on the 
matter was addiessed to either Court. Ifit had been put forward 
their Lordships think that further investigation of the insolvents’ 
accoun‘s might have enabled the appellants to meet the objection, 
and they must therefore, in accordance with the well-established 
practice of the Board, refuse to go into the merits of this 
contention. : 

Under these circumstances their Lordships find it unneces- 
gary to consider the question as to where the burden of proof 
lies in such a case, or as to any possible conflict between the 
prociples enunciated in Sinclair v, Brougham (1) and the judg- 
ment of this Board in Tke Oficial Assignee cf Madras y, T. Krish- 
naji Bhat (2). 

For the reasons given above their Lordships, will humbly 
advise His Majesty that the appzal of M. P. M. Murugappa 
Chetti and Minakshi Achi should be allowed, that the order of 
the Appellate Court dated the 3oth August, 1933, should be set 
-aside and that of the lower Court dated the gth May, 1932, 
restored, and that the appeal of the Official Assignee should be 
dismissed. The costs both in the High Court and befos® this 
Board must be paid by the Official Assignee, 

Burton, Yeates, and Hart; Solicitors for the Appellants M, P. 
M. Murugappa Chetti. 

Douglas, Grant & Dold: Solicitors for the Respondent, 
Official Assignee of Madras, i 


Re C, C. Apfeal of M. P. U., Murugappa Chetti allowed, 
Apteal of Official Assignte dismissed. 


(1) [t912] A. C. 398 (a) (1933) L. R., 6o I. A, 203; 57C. L J. 493. 
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APPELLATE CIVIL. 


Before Mr, Justice Syed Nasim Ali and Mr. Justice 
` B. K, Mukherjea. 


FORMAN ALI MIJI AND OTHERS 
v, 
UZIR ALI SHEIKH AND otmers.* 


Gift, if void under Hindu Law —“ Overwhelmed with illness Y” meaning and 
implication of the term —Gift, when tainted by undue influencemDurden 
of proof~—Bona fide purchaser for valus if protected Transfer of Property 
Aci, Section 129 before amendment,~Rales of Hindu Law, if unaffected 
by ik. 

Section 129 of the Transfer of Property Act, as stood before the amendment, 

kept the rules of Hindu Law unaffected by anything contained in Chapter VII 

of the Transfer of Property Act. 


The idea underlyirg the word “atg” which has been interpreted by Mitak- 
shara to mean “ overwhelmed with disease ’’ means that the donor is in very 
great physical distress brought on by illness which makes him incapable of 
thinking and acting properly or of formiog a rational estimate as regards the 
consequence of hia action. The man must bs overwhelmed with discase, in the 
sense that his mind must be unsettled by it before the gift can be repudiated 
as void gift in law. ` 

So where the evidence was that the donor though suffering from a wasting 
dis-ase was freely moving about, attending to his normal works, and doing other 
things : 

Held, that the gift was not vold under Hindu Law as being mado by a 
person overwhelmed with illness as used by Narada and as interpreted by 
Mitakshara. 

When the transaction is not unconscionable the burden would be upon the 
party challenging she gift, that the donee did use his position to obtain an unfair 
advantage over the donor. Poosathurat v, Kanuappa Chettiar (1) referred to. 


In case of gift tainted by undue influence and imposition of the person 
procuring the gift even an innocent third party cannot retain the gift, if he is 
a mere volunteer. But if he is a purchaser for value without notice thers is no 
obffgation of restitution on his part 

Letters Patent Appeal by the Plaintiffs, 
Suit to recover possession of the lands in suit on establishment 
of title by purchase, 


* Letters Patent Appeal No. 1 of 1937 against the judgment of Mr. Justice 
M. C. Ghose, dated the 2sth January, 1937 in Appeal from Appellate Decree 
No. 1982 of 1924. 


(1) (1919) L. R. 47 L A. 131. L, R. 43 Mad. 546, . 
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The material facts appear from the judgment cf 


M. C. Ghose, J :—-This isan appeal by the defendants in a 
suit for recovery of possession of certain lands on declaration 
of the plaintifls’ title thereto. a 


The lands in suit belonged to one Jilendra Chandra Nandi 
who died in June, 1928 aged about ay years leaving a widow who 
is defendant No. 4 inthe suit. For two years before his death 
he was suffering from the fatal disease of Phthisis. While he was 


“in the condition of illness, a holy man Brojonath Goswami 


appeared in the village. This was in July, 1927. Soon the 
holy man obtained great influence over the sick man who within a 
month in August, 1927 executed a deed of gift whereby he trans- 
ferred the land in suit to the holy man describing him to be his 
Guru or spiritual guide. The boly man stayed in the village for 
sometime, He left about February, 1928 and the sick man died 
in June, 1928. Thereafter in January, 1929 the holy man returned 
to the village and sold the land in suit to the plaintiffs who insti- 
tuted the suit in 1932. The suit was defended mainly on the 
ground that the gift made by the sick man to the holy man was 
invalid having been obtained by undue influence. The trial Court 
accepted the defence and dismissed the suit, In appeal, the 
learned Subordinate Judge has accepted the finding of the trial 
Court that the Sadhu did exercise undue influence over the sick 
man when he got the deed of gift executed by him, but that as the 
sick man lived a long time after the executicn of the gift and did 
not revoke the gift, it is not open to his widow to revoke the same. 
The Court decreed the plaintiff’s suit. 


It appears that both the Courts below came to the conclusion 
that the Sadhu exercised undue influence over the sick man in 
getting the deed of gift in respect of the land in suit executed. 
The parties were Hindus. According to the Hindu Law, a gift 
may be valid or unvalid. An unvalid gift is one which may be 
resumed. In Shastsi’s Hindu Law, Sixth Edition, page S645 it 
is stated that Narada described sixteen kinds of gifts which may be 
resumed as if not given. Among them is a gift made by one 
overwhelmed by disease. Apart from Hindu Law, the fact that a 
man is suffering from the wasting disease of Phthisis leads to the 
inference that his power of will and judgment has weakened. 
The influence of one man over another is very subtle and of all 
influence, religious influence is most dangerous and powerful and 
to cpunteract it, courts of equity have gone vary far. See, <Asscard 
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v. Skinner(x), The learned Subordinate Judge has found that 
the Sadhu left the village and the sick man did not Cie till nearly 
four months after his departure and yet the sickman did not revoke 
the gift and indeed a few days before his death he told a witness 
that he had made a gift of land to the Sadhu. The Court consi- 
ders that the sick man had eufficient time and opportunity to 
revoke the gift and as he did not revoke it, it is not open to his 
widow to revoke it. These views of the learned Judge appear to be 
incorrect. When once:undue influence is found to have ben exercis- 
ed by the Sadhu, it is to be presumed that the in“ uence continuad 
and it is for those who claimed under the deed to show when the 
influence ceasej. A right to bave a gift set aside: for undue 
influence does not cease on the’ death of the donor but passes to 
his representatives. Zakshwi Doss v. Roop Laul (2); fannu 
Singh v. Umadat Pande(3). In this case, thcre was nothing to 
show that the sick man ever became free from the ir fluence of 
the Sadhu before his death and it is said that the Sadu never 
got possession as the land was at the time in possession of usufruc- 
tuary mortgageas and after the death cf the sick man the Sadiu 
came to the village only to sell away the land. The learned 
Subordinate Judge has also come to the conclusion that the 
plaintiffs were donafide purchasers and acted in good faith and the 
widow is estopped from denying the right of the Sadhu as she did 
not openly revoke the gift made by the husband. Itis urged that 
as the Sadhu never dispossessed her, her mere silence should not 
be taken as estcpping her from defending the suit. Further, in 
the plaint no allegation of a donajide purchase was made. The 
plaintiffs are inhabitants of the same locality as the deceased. It 
is to be presumed that they knew that the Sade came to the 
locality and got the land by a deed of gift from the sick man. 
As they were in possession of the facts there is no question of a 
bonafide belief. 

eIn the circumstances of the case, the: concluslon of the trial 
Court is correct that the gift is vitiated by undue influence and the 
plaintifls have not shown that the influence ceased before the 
death of the sick man nor have they established that they purchas 
ed without knowing the facts of the case. 

The result is that the appeal is allowed, the dectee of the Lowet 

Appellate Court is reversed And that of the trial Court restored 
with costs, heating fee two gold mohurs. 


(1) (1887) 36 Ch. D. tas. ((2} (1g06} I L. R, go Mad, 169, ; 
{3) (1890) I L. R. 12 All, 523. 
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Leave to appeal under Section r5 of the Letters Patent is 
grantei. 


Against this decision the Plaintiffs appealed. 


Messrs, Atul Chandra Gupta and Abdul Hussain for the 
Appellants. 


Dr. Naresh Chandra Sen Gufiaand Mr. Bhagirath Chandra’ 
Das for the Respondents. 


The judgment of the Court was as follows: 

B. K. Mukherjea, J.:—This appeal under clause r5 of the 
Letters Patent, is directed against the judgment of my learned 
brother Mr. Justice M. C. Ghosh passedin S. A. 1982 of 1934. 
The appellants are the plaintiffs and the suit was one commenced 
by them to recover possession of the lands in suit on establishment 
of their title by purchase. The facts lie within a short compass 
and may be stated as follows. The disputed lands admittedly 
belonged to one Jitendra Chandra Nandi, husband of defendant 
No. (4) who died in June 1928, having suffered from Pthisis for a 
period of about two to three years before his death. In July, 1927, 
aman named Brojo Nath Goswami, came to the village, where 
Jitendra lived and as he was reputed to be a man of great sanctity 
and spiritual powers, he made a large number of disciples from 
among the villagers, Jitendra was also attracted to Brojo Nath, 
and in August, 1927, almost within a month, after they became 
acquainted with each other, Jitendra executed, a deed cf gift in 
respect of the properly in suit in favour of this Brojo Nath who 
was described inthe document as the spiritual preceptor of Jitendra, 
Brojo Nath left the village in or about the month of February, 
1928, and he came back agein early next year, after Jitendra had 
expired and in February 1929, he sold the property in suit to the 
plaintiffs for a consideration of Rs. rs00 only, The property was 
at that time in possession of an usufructuary mortgagee whose term 
expired in January, 1931. Thereupon the pleintifls went to tgke 
possession of the property, but were resisted by the defendants, 
which led to the institution of the present suit. 

The suit was practically contested by defendant No. (4), the 
widow of Jitendra, and her contention in substarce was that the 
deed of gift executed by her husband in favour of Brojo Nath was 
an invalid document, being brought about by fraud and undue 
influence of the donee, who was really an imposter, and a vicious 
man. It was said that the mind of Jitendra was enfzebled by 
illness, and he made the gift under the false impression that Brojo 
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Nath would bring him round and cure him of bis disease by 
miraculous powers, At the time of hearing a further point was 
raised that the gift was void under the Hindu Law on account of 
its being made during the illness of the donor, a circumstance 
which prings it within the.category of or void gifts, as describ- 
ed by the Hindu Law givers. : 

The trial Judge came to the conclusion that the gift was void 
under. Hindu Law. He further held that the document was exe- 
cuted, under undue influence which was exercised by Brojo Nath 
over Jitendra, and the transaction was an unconscionable one on 
the face of the deed. The plaintiffs were found to be bonafide 
purchasers for value, but that could not give them any protection, 
in the opinion of the learned Munsif. He accordirgly dismissed 
the plaintiff’s suit. On appeal the learned Sub-Judge affirmedin a 
way the finling of the Munsif as regards the existence of undue 
influence. He however, reversed the judgment of the Munsif on 
the ground, that the undue influence which was exercised by Brojo 
Nath over Jitendra ceased sometime before Jitendra’s death, and 
the latter was free therefore to exercise his right of 1evocation, if 
he was at all willing to do it. Jitendra, far from reyoking the 
gift rather ratified it, as his statement to his uncle showed. The 
Sub-Judge held further that the plaintiffs being Jonayide purchasers 
for value without notice, the power of revocation could not be 
exercised against them, and the defendant No. (4) was estopped 
from denying the donee, as her own omissions led the plaintiffs 
to purchas2 the property on the Šonafide belief that it was the 
property of Brojo Nath. The result was that the Court of appeal 
below decreed the plaintiff's suit. Against the decision a second 
appeal was taken to this Court, which was heard by my learned 
brother Mr. Justice M. C. Ghosh silting singly. The learned 


Judge reversed the decision of the Court of appeal below and . 


restoxed that of the trial Court. He was of opinion that the gift 
was invalid according to Hindu Law and even apart from that it 
wae voidable as being brought about by undue irfluence. He 
held that there was nothing to show that the undue i:fluence 
ceased before the death of Jitendra, and that it was open to the 
‘legal representatives of a donor to exercise the right cf revocation, 
after the death of the latter. It was further held that the plaintiffs 
could not claim to be donajfde purchasers for value, inasmuch as 
they were inhabitants of the same village, and were hence presus 
med to be acquainted with all the circumstances attending the deed 
of gift. It is against this decision that the present appeal haa 
been preferred, j 


149 

Cmi. 

1937. 

ae 
Forman Ali Miji 

Vv. 
Uzir Ali Sheikh, 
B. K, Mukherjea, F, 


14d 


Civit, 


1937- 
<a 


Forman Afi Miji 
v. 
Uzir Ali Sheikh. 


B, E, Mukherjea, ¥. 


jue GALCUTTA LAW JOURNAL. [VoL LXVL 


Mr. Gupta who appears in support of the appeal has argued 
in the rst place that the gift was not a void gift according to the 
rules of Hindu Law. It has been said in this connection that as 
the provision of section 126 T. P, Act is based on general prio- 


“ciples, and does not offend any rules of Hindu Law, the provision 


of that section should be applied in determining as to whether 
the gift in this case is revocable or not. Inthe 2nd place Mr. 
Gupta has contended that the finding as regards undue influence 
is not a proper finding in law. 


The last contention put forward is that the plaintiffs being Jona- 
fide purchasers for value without notice would get complete protec- 
tion under section 126 Transfer of Property Act, and it was not 
proper for the learned Judge silting in this Court in Second Appeal 
to reverse the finding of fact arrived at by both the Courts below 
concurrently on this point, 


Now so far as the first point is concerned, the question is 
whether the circumstances under which the egfft to Brojo Nath 
wis made would make it an invalid or void gift under any 
tule of Hindu Law? The Hindu Law givers have discussed 
the question of validity of gifts, under the topic or form of 
litigation known as “Resumption of gift.” After discussing what 
is 4 (Deya) (ft to be given), AWA (Adeya) unfit to be given and 
e (Dutta) which means what is irrevocably given and cannot be 
taken back the Smriti writers proceed to say what is St (Adutta) 
and this expression literally means “Not given” or what though 
given is not deemed to be given in the eye of law. Narada gives 
sixteen instances of such S (Aduffa) or void gifts and they are 
as follows : 


“What has been given by a man under theinfluence of (1) 
fear or (2) anger, hatred or (3) sorrow or (4) pain or, (5) asa 
bribe, or (6) in jest or fraudulently (7) under false pretences or 
(2) by achild or (9) by a fool (ro) bya person not his Qwn 
master or (11) by one distressed (SIS) or (12) by one intoxicated 
ot (14) by one insane, or (14) in consideration of a reward think- 
ing the man willshow me some service and soon is invalid ; 
(15) what was given from ignorance to unworthy man thought 
worthy or (16) for a purpose thought to be virtuous through 
ignorance” (Narada 1V, Str S. B. E. p. 129) Thete is one texte of 
katyana, which makes an exception in case of gift made bya 
person suffeting from a disease, “If whata min has given, or 
promised to give is for religious purposes, then whether he is in 
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* kealth or sickness it must be given.” (Vide Sen's Hindu Juris- 
prudence p. 90). 1937. 

It will be seen from the classification of wyg (adatia) or non- eel Miji 
given things mentioned abova that they embrace a variety of v. 
circumstances including want cf capacity of the donor, either uo Ali Sheikh, 
permanent or temporary, an absence of real intention to makea 4. K. Mukherjea, F, 
gift as well as all the elemants of fraud, misrepresentation or ~~ l 
mistake which invalidate a contract in modern law. The classifi- 
cation is not strictly in accordance with modern notions of 
jurisprudence and there is no distinction made between voidable 
and void transactio.s As the expression used i3 wg (adatta) 
or not given, the conception undoubtedly was that those were 
instances of void gifts where the title diJ not passto the donee, 
though the donor had to institute a suit to recover the property 
back. Itis in tbis sense of void gift that the expression has been 
used also by modern lawyers (Sen’s Hindu Jurisprudence p 88 
Gours Hindu Code Sections 216 3, 2164). 

Section 129 T. P. Actas it s'ood before the amendment of 
1929,—and it is the old section that applies to the present casa 
—kept the rules of Hindu law unr flected by any thing contained in 
Chapter VII of the Transfer of Property Act. 

If in the present case, the transaction really comes under any 
ofthe 16 heads of void giftsas enumerated by Narada, I am 
bnclined to think tbat no question of donajide purchase for value 
would in that case arise and the donee having acquired no title 
he could not convey any tothe plaiatifs. Now both the trial 
Court as well as this Court in second appeal took the gift to be 
void because it was made during Jitendia’s illness, 

The word used by Narada is apg or distressed, which has been 
interpreted by Mitakshara to mean “over-whelmed with disease.” 

Taking this along with other kinds of infirmity that are mentioned 
by Narada, as invalidating a gift, the idea must be that the donor 
is in very great physical distress brought on by illness which 
mikes him incapable of thinking and acting properly, or of form- 
ing a rational estimate as regards the consequence of his action, 
The man must be overwhelmed with the disease, in the sense that 
his mind must be unsettled by it before the gift can be repudiated 
as void gift in law, In this case Jitendra was undoubtedly suffer- 
ing from a wasting disease. But the evidence is that he was 
freely mcving about, and attending to his normal works. Far 
from keing in extreme Lodily pain at the time when the gift was 
made the eyidence pf fhe respondent herself is that he wag 
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spending his time in the Company of the Sadhu who taught him 
to use spirituous liquors, and other intoxicating drugs, It may 
be that the Sadhu did exercise an undue influence upon him, 
which he was powerless to resist but it cannot be said that it was 
the disease which impaired his judgment and the gift is void on 
that account. I am unable to hold that the gift was void as 
being made by a person over-whelmed with illness, as the expres- 
sion is used by Mit-khira. In this view it is nct necessary to 
consider as to whether the gift even though made during illness 
is protecte1 by the text of Katyana which excepts gifts for religious 
purposes, It is inceed a doubtful point as to whether the donor 
had really a religious object in making the gift. 

As the principles of Hindu law do not assist the respondent, 
we have to see whetherthe gift can be revoked by reason of 
undue influence exercised by Brojo Nath upon Jitendra. On 
this point there is unanimous finding of all the Courts that the 
transaction was vitiated by undue influence. Mr. Gupta assails 
this finding on the ground that evenif it is conceded that Brojo 
Nath was in a position to dominate the will of Jitendra, the 
lower appellate Court having expressly found that the transaction 
was not unconscionable, that burden would be upon the defen- 
dants to show that the donee cid use his position to 
obtain an unfair advantage over Jitendra. The proposition 
is undoubledly sound [vide Poosathuvai vw, Kannapfa Chet- 
Har(i)] but I do not think that the Courts below really 
misplaced the burden of proof. The trial Court came to 
a definite finding on this point being of opinion that the transac- 
tion was unfair. The lower appellate Court though it did not 
concur with this finding actually held on evidence that Jitendra’s 
mind was enfeebled by disease and as he acted under the impres- 
sion created by Brojo Nath, that the latter would cure him of 
his disease by supernatural powers, the- gift was the result of 
exercise of undue influerce. It is true that the finding of the 
lower appellate Court is rather of a halting character, but this 
was affirmed by this Court in Second Appeal, and I am unable 
to hold, that there is any crror of law vitiating this finding. The 
gift being brought about by undue influence, in clearly revocable 
ander Section 126 T. P. Act, and the only question that remains 
to consider is as to whether the plaintiffs can claim protection as 
bona fide purchasers for value without rotice, under the provision 
of that section, 


(i {1919) L R. 471. A. 4 3 1. L. R. 43 Made 546, 
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It is an well established proposition of law that in case of gift 
tainted by undue influence and imposition of the person procuring 
the gift even an innocent third party cannot retain the gift, if he is 
a mere volunteer. But if he is a purchaser for value withort notice 
there is’ no obligation -of restitution on his. part (vide White & 
Tudors L. C. in Equity Vol. z p. 296 8th Edition} On this 
peint the trial Cout and the Court of appeal below cams to the 
concurrent finding that the plaintifs were ‘purchasers for valus 
without notice. Mr. Justice M. C. Ghosh has reversed the finding 
on the grounds that the plaintifs did not make a specific case 
of want of notice in their plaint and they being co-villagers must 
be presumed to know everything in connection with the deed of 
gift. This view does not appear to be sound. The plaintiffs 
could not possibly make a case of want of notice in their 
plaint without kncwing that the defendant would set up a plea 
of undue influence as regards the deed of gift. Evidence was 
howey.r adduced by the plaintiffs on the point, and as I find from 
the records, it was absolutety one sided which was not even 
challenged by cross-examinalion on the defendant's side. 

Moreover the fact of the plaintiffs being co-villagers of Jiténdra 
could not raise any presumption of their having notice of the 
undue influence which was exercised upon him by Brojo Nath. 
As tle low: r appellate Court pointed out, Brojo Nath came back 
‘to the village only to make the transfer. It was an open transac- 
tion, and he made over to the vendees, the Khitians ani other 
dccuments relating to the property. There was no objection or 
protest cf any kind from the side of defendant No. (4). These 
being the facts found concurrently by the Courts below, I think 
it is nct proper to set aside the finding in Second Appeal. The 
result is that though the gift was procured by undue it fluence, 
yet the plaintiffs being purchasers for value- without notice, the 
right of revocation cannot be exercised against them. The Letters 
Patent Appeal is therefore allowed. The decision of Mr. Justice 
M. C. Ghosh is set aside, and that of the lower appellate Cont 
_ restored, with costs in all the Courts. 


Nasim Ali, J. :—I agree. 


PR : Apteai atiowed. 
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Before Mr Justice S. N. Guha and Mr. Justice R. C. Mitter, 


ANANTA RAM BANERJI 
D. 


THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL. * 


Land Acquistion Act (I of 1894), See. 18 --Controct between the owner and 
the Board as regards the value of the land t? be acquired, if binding— 
Award, when to be set aside—Onus—Collector, if bound to disregard 
the contract— Special Fudge, if bound to take evidence of market value 
in all cases Proceedings before Collector, if judicial preceedings, 


The appellant (owner) having been refused peimission, by the Board of 
Trustees for the Improvement of Calcutta, to erect a building on premises 
No. 26, Durga Charan Mukherjee Road, applied to the Board demanding acqui- 
sition of the premises. Negotiations were started and the Collector proceeded 
to prepare the estimate upon the price i. Rs. 1225 per Cotta agreed to 
by the owner and the Board This estimate was finally confirmed by the 
Board of Trustees at a meeting and the Board having obtained sanction of the 
Government proceeded with the acquisition. An Award having been made, the 
appellant (owner) filed a petition for reference + 


dIeld, that there was a contract between the appellant and the Board, by 
which the appellant agreed to take compensalicn for the land at Rs. 19435 per 
Cotta plus statutory allowance. 


On a reference the Collector is under no obligation to be bound by the cone 
tract but if he likes he ray disregard the contract or he may proceed on the 
footing of the contract. 


In order to succeed ina reference under Section 18 of the Land Acquisition 
Act, the applicant must show that the Collector proceeded on a wrong basis, 


The broad proposition, that as soon as a reference is made under Section 18 
of the Land Acquisition Act, the Special Judge must in all cases proceed to 
take evidence of market value of the land or evidence on the other heads 
mentioned in Section 23 of the Act and make his award on such evidence, is 
not correct. 


Though the proceeding before the Collector are not strictly judicial proceed- 
ings, the Court of the Special Judge, on a reference made under Sectifn 18 
of the Land Acquisition Act, is in effect though not strictly in law the appel- 
late Conrt and the claimant who has carried the matter on reference before 
it must show that the Collector is wrong. 


Appeal by the Claimant. 


Reference under Section 18 of the Land Acquisition Act. 


* Appeal from Original Decree No. 276 cf 1935 against the decree of 
D. C. Ghose, Esq, President, Improvement Tribunal in Case No. 89 cf 1932 
{Vgluation) dated the 31st July, 1935. 
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The m aterial facts will appear from the judgment, 


Messtis, Surendia Madhab Mallick, Radhika Charan Chatterjee, 1937. 


Premranjan Roy Choudhury, Amiyaranjan Roy Choudhury for the Ananta Ram Banerji 
Appellants. ; 


The Secretary of 
Afessis. Bepin Chandra Mallik, Bireswar Bagchi and Phanin- State for India 
in Council, 
dra Kumar Sanyal for the Respondents, , —— 
C. A, V, 

The judgment of the Court was as follows 

Mitter, J.:—Premises No. 26, Durga C haran Mukherjee. Road Fuly, 7 
in the town of Calcutta which comprises an area of 4 cotias 12 ch. — 


30 sq. feet, of which the appellint was the owner, fell within the 
road alignment of a "“ projected street ” in Scheme No. IX prepared 
by the Board of Trustees for the Improvement «f Calcutta. The 
appellant desired to erect aluilding thereon and in accordance 
with the provisions of section 63(4) of the Calcutta Improvement 
Act applied to the said Board for permission to erect the same. 
The Board refused permission , whereupon he demanded acquisi- 
tion by the Board of the said premises. Negotiations thereafter 
were started with a letter written by the appellant to the Board on 
the grst October, 1930. This letter has not been produced but the 
reply has been (Ex. K}. The said negotiations were carried cn 
between Mr. Dutt, an Advocate of this Court acting on behalf of 
the appellant and Mr. Ganguly, the Assistant valuer of the Board, 
from the 14th November to 26th November 1930. At all thess 
negotiations it appears that the appellant was also present. These 
negotiations terminated in an agreement for the acquisition of the 
whole of the said premises No. 26, Durga Charan Mukherjee Road. 
The appellant agreed to a price of Rs. 1225 per cotta for the land 
plus statutory allowance of 15%. The termsof the agreement he 
put down in an application dated the 26th November, 1930, 
addressed to the Chairman, Calcutta Improvement Trust (Ex, A-I- 
16). Paragraph 5 of the said application runs as follows :-— 


R That your petitioner is willing to accept Rs, 1225 (one 
thousand two hundred and twenty five) only per cotta as value of 
the land be sides statutory allowance and other alluwances and costs 
as provided under law and that the said entire premises may be 
acquired in the course of two months,” 

The prayer was as follows 1— 


“ Under the circumstances your petitioner prays. for acquisition 
. of the said premises as soon as possible.” Mr. Dutt’s evidence is 
that although his client who was then in need of money, at fftst 
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Ctvit, insisted on the acquisition within two months as a condition prece- 
1937. dent,—it was on tbis view the period cf two months must have 
ond 


_Ananta Ram Banerji been mentioned in paragraph 5 of the said application, Ex. A. 
The Secreta of Mr. Ganguly pointed out that it would not be possible to acquire 
` State for Ind the same within the said period through the machinerp of the 
in Council. Land Acquisition Act and would not have the said termas a 
R, C. Mitter, ¥. condition. Finally it was agreed between his client and Mr. 
oo Ganguly that the term about the acquisition within two months was 
not to be a condition at all. The effectof the agreement between 
the appellant and Mr. Ganguly therefore was (1) that the whole of 
premises No: 26, Durga Charan Mukherjee Street was to be taken 

over by the Board, : 


(2) that the property was to be acquired by the Board through 
the machinery of the Land Acquisition Act, and 


(3) that the appellant would get compensation for the land at 
the rate of Rs. 1225 per cotta plus statutory allowance of 15%. 

As the premises was to be acquired according to this agreement 
through the machinery of the Land Acquisition Act, the Chief 
Valuer of the Board of Trustees put himself in communization 
with the Land Acquisition Collector. By a letter written by him to 
the latter on the sth December, 1930 (Ex O-II-r8) he asked the 
latter to prepare a revised estimate for the acquisition of the whol 
of premises No. 26, Durga Charan Mukherjee Road on the basis of 
the agreed pric3 of Rs, 1223 percotta for the land. With this 
letter was enclosed a copy of the appellants aforesaid petition 
dated the 26th November 1930, i.e. a copy of Ex. A. The Land 
Acquisition Collector prepared an estimate and forwarded the same 
with his covering letter dated the a3rd December, r930 (Ex. G). 
His estimate was also marked as part of Ex. G but it has not been 
printed in the record, As it is very important document, we have 
looked into the original estimate of the Collector. In this estimate 

` he valued the land separately at Rs. r225 per cotta and expressly 
stated that he proceeded on that figure as it was the price agreed 
to by the owner and the Board. Thereafter by a final resolution 
passed at a meeting of the Board of Trustees held on the 17th 
January, 1931 the Collector’s estimate was approved (Ex. H-II-2e). 
The Board thereafter obtained the necessary sanction from the 
Local Government and proceeded with the acquisition through the 
Collector. These facts lead us to the inevitable conclusion that 
the Board accepted the offer of the appellant as contained in Ex. A 
with the term of the acquisition within two months being left out, 
We cannot ascordingly accept the appellants’ contention that there 


e 
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was Only an agreement on the 26th November, 1930 between the 
appellant and Mr. Ganguly and that there never was any agreement 
with the Board of Trustees about the price. This argument was 
presented before us Ly the appellant with the express purpose as 
his advocate stated, of avoiding the said agreement relating to 
compensation for the land, the argument being that Mr. Ganguly 
had no authority to enter into any agreement on behalf of the 
Board, and as the Board could have repuciated the said agreement 
concluded with Mr. Ganguly, there was no contract between his 
client and the Board. We hold that action of the Board culminat- 
ing in its resolution, dated the 17th January, 1931 was the rati- 
fication of the action of Mr. Ginguly and constituted acceptance of 
the appellants’ offer as contained in his petition Ex, A, subject to 
the modification indicated above. There was therefore a contract 
between the appellant and the Board by which the appellant was 
bound to accept Rs. 1235 per cotta plus statutory allowance of 
15 percent as compensation for the land. The actual work of 
acquisition was however started by the Collector later on. He 
received the Local Governments’ order authorising bim to acquire 
the premises on the 13th August, 1931 and issued general notices 
and directed the Surveyor and Valuer, Romesh Babu, to submit 
his card. The Surveyor submitted his card on the 24th August, 
193r, whereupon the Collector directed special notices to issue 
upon persons interested in the premises and fixed the 16th 
September following for submission of claims. On the 14th 
September, 1931 the appellant filed his claim wherein he only 
disputed the area, and the tenants who were then on the land algo 
filed their claims, All of them including the appellant were 
directed to file their respective title deeds. The appellant could 
not file title deeds but he filed Municipal Tax receipts and an 
affidavit. The Collector thereafter inspected the property on the 
4th January, 1932 and passed an order on the same date as 
follows 1— 

®t Inspected. Show offer to landlords and hut owners or represen 
tatives and put on r3th January, 1932.” 

The landlord mentioned in the said order is the appellant, and 
the hut owners his tenants, who had preferred claims before, they 
having no interest in the land beyond that of ¢Afca tenants. The 
matter was adjourned to 25th January, 1932 on which date the 
Collector having apparently forgotten that the appellant bad already 
agreed with the Board to accept Ra. 1225 fer cotta offered to hint 
Rs. 1500 per cotta. This cfler we hold was not accepted byd¢hd 
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claimant or his pleader on tl at day and the matter was left over for 
further bargaining ata future date. On the ‘next day fixed for 
further bargaining Mr. Phani Kumar Nandi an assistant Valuer of 
the Board drew the attention of the Collector to the fact that the 
appellant had previously entered into an agreement with the Board 
by which he bound himself to accept Re. 1225 per cotta and in 
support of his statement produced the appellant’s petition Ex. A, 
The Collector thereupon made and signed his award on the 3rd 
March, 1932 by which he gave the appellant Rs, 1225 per cotta 
for the‘land plus statutory allowance. The ground for fixing the 
compensation for the laud at that figure was stated by the Collector 
in the following terms. “ This was an alignment case in which 
acquisition proceedings were taken up at the instance of the claim- 
ant who demanded acquisition under section 63 of the Calcutta 
Improvement Act and agreed with the Trust for land value 
Rs. 1225 per cotta. Award was made accordingly.” On the 8th 
April, 1932 the appellant filed his petition for reference. In the 
said petition no express reference was made to the said agreement 
nor was the same challenged. Neither did the appellant say that 
there was no agreement between him and the Board. Three 
grounds are given namely (1) that the award was too low (2) that 
the Collector ought to have given the market value according to 
the provisions of the Land Acquisition Act and (3) that -the 
clsimant claims Rs. 2000 per cotta as the market value of the land. 
When the reference came to be heard before Calcutta Improve- 
ment Tribunal the Secretary of State raised an issue in bar, the 
contention raised being that the said Tribunal could not go into 
the questlon of market value as there was a contract between the 
claimant and the Board by teason of which the claimant had 
agreed to take Rs. 1225 per cotta; The appellant took up the 
position that there was no doubt a contract but there was a 
condition in it, ‘which was an essential one that the acquisition 
was to be completed within two months of the date of the said 
contract. The learned President with whém the assessors agfeed 
held that there was no suclr term in it and decided the issue in 
bar in-favuur of the Secretary of State and refused to ponaider 
the evidenc? of 'market-value, 

The claimant has preferred the aforesaid appeal befure us with 
the leave of the learned President, “His learned Advocate Mr 
S. M. Mullick has raised the following points before us, 

(i) that there was no -contract between his client and the 
Board relatipg to the compensation to be paid for the land; the 
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agreement between him and Mr. Ganguly, the Assistant Valuer of Crvtu. 
the Board, having no legal effect. 1997. 
(ii) that even if there wis a contract between the claimant Ananta Ram Banerji 


and the Board there was a term that the acquisition was to be 


within two months of the 26th November, 1930, and time was of The Set iat 
the essence of the contract. The acquisition being about a year 2 Council. ° 
and half from thit date the contract with the Board has been R.C. sitter, F. 
discharge 1. i Eag 


(iii) in spite of the contracts the Collector was bound to make 
his award on the basis cf the market value, there b ing no con- 
tract between the claimant and the-Collector and 


(iv) on a reference made under Section 18 of the Land Acqui- 
sition Act the learned President was bound to .determine the 
market value on the evidence produced before him and to make 
his award in accordance therewith. 


We have already dealt with the first io points in the earlier 
part of this judgment and for the reasons already given by us, we 
hold that there was a contract between the appellant -and the 
Board by which the appellant agreed to take compentation for 
the land at Rs. 1225 per cotta plus statutory allowance on the 
land being acquired through the machinery of the Land Acquisi- 
tion Act and that there was no condition that it was to be acquired 
within two months from the date of the contract. 


We will now take up the third and fourth points raised before us. 


The appellant’s contention bas been put forward by the learned 
Advocate Mr. S. M. Mullick in the following manner. He says 
that when land is ecquired urder the provisions of the Land 
Acquisition Act there are three parties to reckon with. The 
first party is the owner, the second party is the Government repre- 
sented by its agent the Collector, and the third party is the party 
for whom it is acquired. A contract between the first and the 
third party is not binding on the second party, the Government 
on fhe ground that the latter is not a party to the contract.. The 
Collector who is the agent of the gecqnd party and not.of the 
third must therefore ignore the contract and proceed to discharge 
his statutory duties. It is said that these. statutory duties are to 
issue the notices mentioried in Section 9 of the Act ‘and ta “enquire 
into and determine the market value of the land i in accordance 
with the directions of the Legislature as contained ` in Section Ate 
If the person for whose benefit and at whose instance the land 
is being acquired wants to take advantage of any contract between 
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him and. the owner his. remedy is to go to the Civil Court; he 
cannot have any advantage from the contract in the Land Acqui- 
sition proceedings, either in the proceedings before the Collector 
or before the Special Judge. These principles, he says, are dedu- 
cible from Lord Buckmaster’s judgment delivered in the case pf Fort 
Press Co. Ltd. v. The Municipal Corporation of the city of Bombay (1). 
We do think that the said judgment instead of helping the appel- 
land, is against him. There the Municipality of Bombay, which 
has power to acquire land started negotiations in the year 1916 
with the Fort Press Co., Ltd. for the purpose of purchasing the 
land by private treaty. These negotiations continued till 1g17 and 
while they were still pending with no bright prospect of termi- 
nating in a contract, proceedings for compulsory acquisition under 
the Land Acquisition Act were started. Tne Local Government 
issued the nctification for acquisition under the Land Acquisition 
Act on the 17th July, 1917. Notices under Section 9 of the said 
Act were issued by the Deputy Collector on the 22nd August, 
1917. While the Collector was holding enquiries for determining 
the market value, negotiations again started between the Fort 
Press Cc., Ltd. and the Municipality and culminated in a 
contract on the rath September, r917, the former agreeing to 
take Rs, 1,45,517 for the land inclusive of statutory allowance. 
This contract was brought to the notice of the Collector, but later on 
the Fort Press Co., Ltd. took up the position before the Collector 
that there was no such contract. The Collector adjourned his 
proceedings and asked the parties to take steps to settle whether 
or not a bargain had been made between them. On that the 
Municipality brought a suit against the Company for a declaration 
that there was such a contract which was binding on the Company 
for a declaration giving effect to the contract in the Land Acquisi- 
tion proceedings. Both the Courts in India found the contract 
as pleaded established, and made a declaration that the Company 
was “not entitled to claim in the prcceedings before the Collector 
under the Land Acquisition Act any sum for compensation ether 
than Rs, 1,45,517 or to. proceed in those prcceedirgs on any other 
footing.” 


The Company appealed to His Majesty in Council and the 
Counsel appearing for them contended that “(x) the India Act 
(Land Acquisition Act) gives an c verriding power, vested in the 


‘Government, to settle the ccmpensation by the procedure under 


ti) (1912) L. R, 491. A. 331 ; 36C. L. J. 539, 
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the Act” and “(2) no binding contract could be made by the 
parties after the proceedings under the Act had been instituted ” 


Both these contentions were overruled by Lord Buckmaster. 
The disagreement of Lord Buckmaster on the rst of the aforesaid 
contentfons, if that contention was intended to mean that in all 
cases the Collecter must ignore the contract, cuts at the root of 
Mr. S. M. Mullik’s argument to the effect that in spite of the 
contract pleaied and established, the collector was bound to 
ignore it and determine the market value under Section rr of 
the Act. 


In the course of his judgment Lord Buckmaster pointed out 
that the Municipality of Bombay had under the statute consti- 
tu'ing it power to acquire land. The Beard of Trustees for 
Improvement of Calcutta has also such power under tke Calcutta 
Improvement Act (Section 68). Then he pointed out that such 
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being the capacity of the Municipality it had the power to enter ‘ 


into a contract for settling the price of the land with the owner 
before proceedings under the Land Acquisition Act had been 
started. On this foundation he held that the contract would be 
a valid one even if made after the initiation of the proceedings 
under the Land Acquisition Act. Then he made the following 
observations. “Their Lordships’ opinion is not intended to inter- 
fere with the jurisdiction of the Collector. It may be a very 
unusual thing that he should proceed to determine what in his 
view thé price should be after he had evidence of a complete 
contract on the point but if he thought right to do se, their Lord- 
ships judgment will not affect his taking such a course’. This 
passage does not indicate that the Collector has no option but to 
disregard the contract and must proceed to determine the market 
value under Section rr of the Act. It implies that he is under 
no such obligation but if he likes, he may disregard the contract, 
but he shculd rather respect the contract and proceed upon its 
bags. In fact in dismissing the appeal their Lordships of the 
Judicial Committee in effect directed the Collector to proceed 
upon the basis of the contract by preventing the Company from 
proceeding before the Collector on any other footing than that 
of the contract. The view we are taking is not opposed to the 
judgment of Henderson J. in Bijoyakanta Lahiri Choudhury v. 
Secretary of State (1). Inthecase before us the Collector. has 
not brushed aside the contract but has made his award on its 
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-basis and in doing so he has followed the course approved of by 
the Judicial Committee in Fort Press Cowpany’s case (1). The 
Collector faving proceeded upon a correct course we cannot see 
how the appellant before us could succeed on the reference, for 
to succeed on a reference he must show that the Colleotor had 
proceeded upon a wrong basis. It has been repeatedly held in this 
Court, that though the proceedings before the Collector are not 
strictly judicial proceedings, the Court of the Special Judge ona 
-reference made under Section 18 of the Act is in effect -(though 
not strictly in law) the appellate Court and the claimant who has 
carried the matter on reference before it must show, the burden is 
on tim, tkat the Collector is wrong. 


` The next contention of Mr. S., M. Mullik is that when the 
reference had in fact been made by the Collector under Section 
18 of the Act the Improvement Tribunal was bound to take 
evidence of market value and to award compensation on the 
basis of market value. For this contention reference has been 
made to Sections 23 and 26 of the Land Acquisition Act. This 
broad proposition so enunciated that as soon as a reference is 
made under Section 18 of the Act, the Special Judge must in all 
cases proceed tò take evidence’ of market value of the land or 
-eyidence on the other heads mentioned in Section 23 and make 
his award on such evidence, isin our judgment not a correct one. 
My. Mullick further contends that the learned President and the 
Assessors hiv:in effect enforced the contract between the parties 
which they asa Court of limited and special jurisdiction had no 
:power,to do. To support this proposition reference has been made 
in the case of British India Steam Navigation Co. v. Secretary 
sof State (3).. It is quite true that the special Judge appointed 
„under Section 3 (d} of the Land Acquisition Act (the Improye- 
ment Tribunal is in the position of the Special Judge) has not 
all the- powers of a Civil Court. Itis quite trus also that he 
ceknfot decree specific performance of a contract in a direct yay, 
jbut within the scope of his jurisdi:tion as conferred on him he 
‘can and is required to act according to principles of law, His 
jurisdiction extends to and is confined to the determination of the 
«compensation. payable on an acquisition and he is girected to have 
„in ,ylew. the different. heads ‘mentioned in Section 23 of the 
Act. , When a reference comes up for consideration-he must decide 
df the point is raised, (r) if the reference is competent and (2) if 


(1) (1912) L. R. 49 I. A, 331. (3) (i910) 12 Ç. L; J. 503, 
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* it is, he in determini ng the question of compensation payable must 
decide what evidence is admissible and what not and whether á 
party by reason of special circumstances and on established 
principles is precluded from leading any evidence on a particular 
point. These are fundamental principles to be kept in view in 
considering the exercise of jurisdiction of a Court: When the 
jurisdiction of a Court is challeged that Court has the power and 
it is its duty to decide it. The Special Judge derives his jurisdic- 
tion from tke reference made under section 18 by the Collector. 
If the reference made by the Collector is uira vires the Special 
Judge would have no jurisdiction to proceed further and must 
stop the reference in Amine. If the question of power of the 
Collector to make the particular reference be raised before the 
Special Judge, he must decide it. It is on this principle that the 
Specitl Judge must decide the question, if raised, as to whether 
the Collector made the reference beyond time and if he finds it 
to be so, reject the reference without proceeding further [Za fhe 
matter of Government and Nanu Kothare (1).] Ifthe question 
raised by the Secretary of State before the Special Judge is that 
the referencs had been made by the Collector by mistake at the 
instance of a person who had accepted the award, and if the 
claimant’s case be that he had not accepted the award the question 
of fact as to whether the claimant had accepted the award must be 
gone into by the Special Judge and if he decides that question 
in the affirmative, he must throw out the reference on that ground, 
The cise before us does not come within the strict terms of Section 
18, for there was no acceptance of the award by the appellant. 
but is within an inch of the bar imposed by that section and it 
would not be wrong for the learned President to say that We 
contract alleged in the case, being established the reference was not 
to be further proceeded with. ' $ 

If the reference be in order the Special Judge must decidé’ all 
questions wh {ich legitimately come witbin the scope of the enquiry 
coming within his sphere. If he comes to the conclusion that by 
reason of the doctrine of estoppel the claimant is precluded from 
leading evidence on a particular point he must shut out the 
evidence sought to be led on the point, This is the prin- 
ciple enunciated by D. N. Milter and S. K. Ghose, JJ. in F. A. 
125 of 1934 (Nabin Behary Boss v, Secretary of State decided on 
the 27th July, 1936). Whether in that case the evidence sought to 

(1) (1g05) I. L. R, 30 Bom 275. 

(2) (1910) 12G. L, J. 503. . 
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be led could be excluded on the principle of estoppel or any other 
principle it is not for us to consider, but the case is an authority 
for the propesition that the whole of the evidence on the only point 
for consideration by the Special Judge could be excluded, if the 
facts justify such a‘ course. In that case no compensation for 
injurious affection for severance was given by the Collector to the 
claimant who obtained the reference. It was held that by reason 
of some facts which in the opinion of the learned Judges who 
decided that case altrected the cperstion of the dcctrine of 
estoppel the claimant was precluded from adducing any evidence 
in support of his claim and the reference was accordingly 
dismissed. 


In the case before us tke contract between the appellant and 
the Board which according to Lord Buckmaster’s judgment in 
Fort Press Co, Etd’s case (1) was a perfectly valid one and which 
could be enforéed in a Civil Court, would prevent the appellant 
from leading any evidence relating to market value before the 
Improvement Tribunal or in proceeding upon any otl.er footing 
than that of the contract. The learned President was right in 
treating the issue framed on the factum and substance cf the 
contract as a preliminary issue and'did not extend his jurisdic- 
tion by holding that the said contract prevented him from con- 
sidering the evidence led on the question of market value. He 
did not grant a decree for specific performance in form or in 
substance but confined himself strictly! to the matter over which 
he bad jurisdiction, namely whether the award of the Collector was 
‘to be increased or confirmed. 


For these’ reasons we overruled all the contentions raised 
before us and dismiss the appeal but without costs. 


Guha, J. :—I agree. 
P, R, Appeal dismissed, 


(1) (1922) L. R. 49 I. A. 231 3 26C. L. J. sso. e 


Vou LXVI.] PRIVY COUNCIL. 


PRIVY COUNCIL. 


Present: Lord Macmillan, Lori Maugham, Sir Lancelot 
Sanderson, Sir Shadi Lal and Sir George Rankin 


- THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. l 


THE MIDNAPORE ZEMINDARY COMPANY, LIMITED, 
~AND OTHERS, 3 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WiLLIAM IN BENGAL, ] 


Land Revenue— Permanently settled estate, part of, sub-merged by river— 
Abatement of revenue granted in respect of loss~Reappearance in situ— 
Whether land “added” to estate -Limitation—Recusant proprietor—Rent 
demanded by Government from tenant, whether “arrears of revenus?’— 
Bengal Allusion and Diluvion Act UX of 1827), Sections 5, 6— Limitation 
“Act (IX of 1903) Schedule I, Article 16, $ 


The principle that land forming part of a permanently settled estate which 
.Teappears after having b:en submerged by a fiver is not land “ added to any 
estate paying revenue directly to the Government A within the meaning of 
section 6 of the Bengal Alluvion and Diluvion Act, 1847, applies also where, as 
a resulf of the submerging, an abatement of the revenue payable on the estate 
«was made by the Government in respect of the submergence. The word “added”! 
‘in that section’ does not include, in addition to lands the title to which has 
accrued in a true sense to the permanently settled estate, lands which have all 
along remained part of that estate but have been exempted from revenue because 
they were at some previous date covered by water. 


_ Secretary of State for India v, Srimati Fahamidunnissa Begum (1) followed 
and applied. 


The only possible qualification of this application of the principle would be if, 
on tho reduction of the assessment in consequence of the submergence, the 
~ submerged land ceased to form part of the original estate. The making of a 
reduction in the assessment under section 5 of the Act of 1847 does not, however, 
effect any alteration in the title to the submerged land. While section 6 assumes 
an acquisition of title by mzans of accretion, section 5 is dealing with a loss of 
cultivable value, and does not purport to transfer the title to the land which has 
become covered with water, When land has been washed away froma revenue- 
paying estate, the revenue authorities are not given any discretion ag to their 
action, as the words of section 5 are mandatory, the authorities being directed 
to make the deduction without loss of time. The effect of an abatement of 
revenue taken in respect of a portion of the estate washed away cannot 
accordingly be regarded as an abandonment of that portion for the benefit of the 
public domain. 


Sums claimed by Govetnment as rents payable by a tenant for lands held by 
` (1) (18895 LOR. 17 L A, qoy LL. R, 17 Calc, 590. -° 
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P.C. him, being rents settled by a Seltlement Officer under section 104 of the Bengal 


1937. Tenancy Act (VIII of 1885), are not arrears of revenue within the meaning of 

Article 16 of Schedule I to the Limitation Act, 1¢c8, and it is immaterial that, 

The Secretary of at the time when the demand for the rent is made, the Government is ho'ding 

State for India 
in Council khas the land of a recusant proprietor. 
v. : : . . 

The Midnapore Ze- Consolidated Privy Counc il Appeal No. 17 of 1936, from a 

mindary Co., Ltd. decision of the High Court of Judicature at Fort William in Bengal 

ee (Mukerji and Mitter, JJ.) affirming the judgment of the Subordinate 
Judge of Rajshahi, 


4. M. Dunne, K. C. and J. M. Pringle for the Appellant, the 
Secretary of State: There is no jurisdiction in the Civil Couets to 
adjudicate on the fairness or propriety of rents settled for tenants 
by a revenue officer. It was lawful for the Government to realise 
the settled rents fromthe company here, and the company is not 
entitled to recover them. The present claims of the compary 
cculd only be properly brought in appropriate suits brought by 
them against the zemindar, and those questions are not the con 
cern of the Government. 


L. DeGruyther, K. C. and S. Xyffin, for the Midnapore 
Zemindary Company: The lands which had been submerged are 
merely re-formation in sifu of part of the peimanently settled estate, 
and accordingly no additional revenue could be assessed on them. _ 
Those lands are not lands “added to the estate” within the 
meaning of section 6 of the Bengal Alluvion and Diluvion Act, 
1847. The revenue authorities’ action in purporting to re-assess 
those lands is accordingly invalid. The taking of an abatement of 
revenue under section 5 of that Act does not constitute an abandon- 
ment of the title to the land in respect of whose submergence the 
abatement is granted. In any case, even if the lands were “ added 
lands” within the meaning ot section 6, no action taken by the 
proprietors or the Government could affect the title or tenure of 
the Company. Further, the company’s title and tenure must in any 
event remain free from interference by the revenue authorilies or 


the settlement officer because no abatement of rent was granfed in 
respect of them. 


H. R. Abdul Majid for the remaining Respondents; No 
enhancement of rent could legally be made in the case of tenures 
which had been allowed by law previously, patni and similar under 
tenures being created in accordance with legislative eractments, 
No subsequent dealings with zemindari rights between the zemindar 
and the revenue authorities could defeat the right of patnidars and 
others deriving title from them under those enactments, No 


? 
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» submergence of lands could be regarded as discontinuance of Pe 


possession by the z2mindar or, consequently, by anyone else, and 1937. 

no abatement of revenue could therefore affect that possession. The pan of 
The reappearance iz sifu of permanently settled land is for the State Tor Inala 
benefit of the zemindar with whom the permanent settlement was j “a 
made, and no subsequent dealing with the zemindar in respect of T iri 
the lands could affect the patnidar. An abatement of revenue is —_— 
temporary. The settlement is permanent, and all its incidents 

consequently run with the land as it reappears. 


Their Lordships judgment was delivered by 


Lord Maugham :~In this case 14 appeals to Iis Majesty have May, 31. 

been consolidated, ro being brought by the Secretary of State for ve 
India in Council and four by the Midnapore Zemindary Company, 
Limited. Six of the former group (Nos. 6, 7,8, r0, 1r and r5 of 
1931) will be first dealt with. They arise out of six suits which were 
brought in rg921 and 192: by the Midnapore Zemindary Company, 
Limited (the plaintiff company now responjents) and were tried by 
the Subordinate Juige of Rajshahi in 1927. The suits were 
numbered 21, 430, 451, 94, 95 and 454, In each the plaintiff 
company’s case was that inthe suit lands they had the right of 
a permanent tenure-holder ata fixed rate of rent and their claim 
was for a declaration of the invalidity of certain proceedings taken 
by the Revenue authorities in the course of which orders had been 
made purporting to enhance their rent. 


The facts as to the plaintif company’s title are not in dispute 
and it is unnecessary to refer to them in cetail. All the lands in 
question, which lie ia different districts along the sides of the River 
Padma, had been part of a permanently settled estate, Tauzi 
No. 523 of the Murshidabad Collectorate atthe time of the 
Permanent Settlement (1793). The plaintiff company’s position in 
four of the suits was that of holders of patnis which had been 
created in 1836 and 1865. In suits 94 and 95 they had permanent 
tente at a fixed rent, held not directly from the z:mindars but 
from intermediate tenure-holders whose right dated back to 1814 
and 1835 respectively. In suit 95 two out of their three subtenures 
were darpatni and a sepatni tenure : one—granted in 1860—was an 
ordinary subtenure at a fixed rate of rent. In suit 94 one subtenure 
only is involved: itis not of patni character and was granted 
in 1896. : 

The Revenue Survey in tbis part of Bengal took place in 1853-4 
and showed tke snit Jands to be dry land of the revenue paying 
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Rg: estate (touzi-mahal). In 1867-8 there was another survey (called a 
1937. Diara Survey as its purpose was to ascertain the effect of fluvial 


The Secretary of | action upon the lands) and the suit lands (with other lands) were 
Pate eae shown to be then under water, in consequence whereof a deduction 
v was, in 1871, made from the revenue payable by the złmindars 

The Midnapore Ze- : P ae 
miadary Co., Ltd, tO government, the deduction being made pursuant to the provisions 


ae of section 5 of the Bengal Alluvion and Diluvion Act (IX of 1847). 
Lord Maugham. i 
ar The permanent tenure-holders received no abatement of rent and 


it would seem that they claimed none. In 1913 the locality was 
again surveyed and action taken to assess the land revenue. 
Proceedings under Chapter X of the Bengal Tenancy Aet, 1885, 
were begun. Under section 104 of the Act, the Revenue Officer 
having prepared a record of rights, took steps to settle fair and 
equitable rents for tenants of every class including the patnidars 
and to prepare a settlement rent roll. The lands in suit having 
reappeared above water were treated as land “added to [an] estate 
paying revenue directly to Government ” within section 6 of Act IX 
of 1847. The Settlement Officer after some hesitation by order 
dated 18th March, rgro, proceeded to fix for these lands rents 
according to their value, disregarding the contractual rent fixed in 
perpetuity by the tenure-holders’ leases, A much higher rent 
having thus been imposed upon the tenure-holders a corresponding 
assessment to revenue was made upon the zemindars. The zəmin- 

2 dars, after some vacillation, refused to accept rettlement on the 
terms offered with the result that Government proceeded to hold 
the estate khas paying malikana to them, 


The plaintiff company contend that the lands in suit being part 
‘ofa permanently settled estate cannot validly be subjected toa 
fresh assessment of land revenue, notwithstanding that they have 
reappeared after abatement of revenue had been granted while they 
were under water. The plaintiff company contend further that 
if the lands can be reassessed to revenue the Settlement Officer 
-acting under section 104 of the Bengal Tenancy Act could no? fix a 
rent according to the assets of the tenures without regard to the 
fixed rent at which they were held. The Trial Judge accepted the 
plaintiff company’s contentions on both points. In the High Court 
the plaintiff company succeeded on the second point but not upon 
the first, tho learned Judges (Mukerji and Mitter JJ.) being of 
Opinion that in view of the abatement of revenue granted in 1871 
,the suit lands were “added” lands witbin section 6 of the Act of 
1847. In the six appeals which their Lordships are first considering, 
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the Secretary of State in Council maintains the right of the Settles Pic.” 

ment Officer to disregard the contractual rate of rent and. contends 19375 
tiin 


that the Civil Court has no jurisdiction in the mattzr. 
oye A í ar The Secretary of 

The validity and character of the interest which the plaintiff State for India 
company have in the lands in suit may, first be noticed. By the ia comer 
Permanent Settlement Regulation (I of 1793) it wis wade clear -The Midnapore Ze- 
that land held under the zemindar wculd be answerable for tbe mioaa Se Ma 
revenu2 in common with the rest of the estate in case of default Zord Maugham. 
in payment by the z2mindar, but that the rent payable to the = 
z`mindar would not be entered in Government records nor would 
the z:mindar’s grant or transfer be allowed to affect the rights or 
cl:ims of Government any more than if it had never taken place. 
Government at the same time reserved the right to make regulations 
for the welfare of dependent taluqdars, raiyats and other cultivators 
of the soil, At first the z:mindar was restricted in granting leases 
by a condition that tre rent should not be fixed for a period excee- 
ding ten years. This restriction was removed in 1812. The Ben- 
gal Patni Taluk Regulation (VIII of 1819) confirmed the validity 
of tenures at a rent fixed in perpetuity and proceeded to define, 
confirm and regulate the particular classes of such tenures called 
patni taluks and the cependent tenures thereunder called darpatnis, 
sepatnis and so forth. It may be noticed here that the recognition 
of the right to let and sublet at a fixed rent in perpetuity was 
given (as appears by the preamble to the Regulation) by way of 
abandonment of all intention or desire to have the old limitation 
to ten years enforced as a security to the Government revenue. 

Two substantial questions, apart from a minor point on limita- 
tion of action to be considered later, arise for decision. First, is 
there power under Act IX of 1847 (which applies to the provinces ~ 
of Bengal, Bihar and Orissa) to assess the lands in question as 
being lands ‘added to any estate paying revenue directly to G:- 
vernment”. within the meaning of section 6 of the Act mentioned.? 
‘Secondly, if the lands are “addea” to the estate within ‘the mean- 
inf’of section 6, does this bring them within section ro4 of the 
‘Bengal Tenancy Act with the result that the Revenue Officer (sub- 
ject to compliance with section 103A) has to settle fair and equitable 
rents for tenants of evcry c'ass including all (or some) of .the res- 
pondents ? ‘ 

Both questions involve elements cf considerable difficulty. If 
the first, which their Lordships will proceed to eximine,. is answer- 
ed in the negative, the second will not arise, 

The Act of 1847 was considered with great care by the Judicial} 
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Committee of the Privy Council in an appeal from the High Court 
of Calcutta, entitled Secretary of State for India v. Srimati 
Fahamidunnissa Begum (1). The case was twice argued, and was 
finally disposed of before a Board of six contisting of Lord Watson 
Lord Hobhouse, Lord Herschell, Lord Macnaghten, Sir Barnes 
Peacock and Sir Richard Couch. The headnote, the fitst part 
cf which is taken textually from the judgment delivered by Lord 
Herschell is as follows :— 

“Although by the legislation prior to 1847 it was intended to 
bring under assessment lands not included in the permanent setile- 
ment, whether they were waste or gained by alluvion or derelic- 
tion, yet all such lands as were comprised in permanently settled 
estates were to be rigorously excluded from further assessment. 
Lands so comprised which had become covered with water and 
afterwards reformed were not lands ‘gained from the river or sea 
by alluvion or dereliction’ within the meaning of the said legisla- 
tion, which was confined to lands so gained ‘since the period of the 
settlement.’ The intention and effect of Act IX of 1847 were mere- 
ly to change the mode of assessment, not to extend in any way the 
liability to assessment, so as to include in such liability land refor- 
med on the site of a permanently settled estate, the revenue of 
which had been paid wi.hout abatement since the permanent settle- 
ment.” 

The last sentence indicates the ground on which the appellant 
has sought to distinguish this case. In the present instance the 
zemindars as already mentioned have had the a’vantage of the 
deduction made in 1871 ‘from the revenue of estate No 523 of 
Rs. 4,034 in respect of the 28,087 bighas cf land which had, as the 
phrase goes, “been washed away” from that estate. In the case 
decided by the judgment mentioned the proprietors of the mouza 
had obtained no such relief, In that case an area of land which 
in 1792 amounted to 10,042 bighas had been reduced to only 652 
bighas in 1859 when the Thakbust survey (i. e. the survey preli- 
minary to the regular survey) was made. When the regular $ur- 
vey was made even the remnant of 652 Lighas had disappeared. 
By the year 1877 some 2,coo bighas had reappeared, and it was 
these 2,000 bighas which the revenue cfficials had purported to 
assess, They had, erroneously as it turned out, disputed the iden- 
tity of the land which had reappeared as part of the site of the 
permanently settled estate ; and they had also contended that in 
any case the land was land that had “accreted since the last previ- 


(e) (1889) L. R. 17I A. go; ].L. R. 17 Cale. 590. 
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ous survey” and was therefore liable under the Act to be treated 
as “added land.” 

This last contention was based upon a view which had at one 
time found favour with the Courts of Bengal, namely, that the Act 
as a matter of procedure and evidence had made the former survey 
map conclusive as to the original limits of each permanently 
settled estate, and therefore made the comparison of the two maps 
by the tevenue officer conclusive on the question of what had 
been washed away from and as to what had been added to the 
estate. This was an attractive view and it would have had the 
incidental advantage of preventing a quantity of litigation including 
the appeal now before their Lordships. It was, however, decisively 
negatived by the Full Bench of the High Court of Calcutta when 
the case which was the subject of the appeal to the Board just 
mentioned was before it | Fahamidannissa Begum v. The Secretary 
of State for India in Council (1)|. The Full Bench, overruling three 
previous decisions, came to the conclusion that the comparison of 
the maps was not conclusive and that what was meant was that the 
comparison was “ to set the Revenue Authorities in motion”, and 
that they were then, on the best materials they could procure, to 
proceed to agsess what they deemed to be assessable. This decision 
was accepted as correct by the Board and has since then been 
acted upon in Bengal; and it was not questioned before their 
Lordships, who must consider the question which now arises for 
decision on the footing that it is a correct interpretation of 
the Act. 


It should be observed at the cutset that Lord Herschell’s 
judgment so far as it dealt with the question whether the Act of 
184) was applicable to land reformed on the site of a permanently 
settled estate laid no stress onthe circumstance that the revenue 
assessed on the land had been paid without abatement since the 
permanent settlement. There are three stages in the reasoning which 
led fhe Board to its conclusion. First, the terms of section 1 of the 
Act were said to show that the intention of the enactment was 
merely to alter the machinery of assessment and not to subject to 
assessment lands not liable thereto under the previous law. (It 
might perhaps be more accurate to substitute the word “ mainly” 
for the word “ merely "). Secondly, it was shown that under that 
law all lands comprised in permanently settled estates were entirely 
excluded from further assessment, and some solemn declarations of 
the Government in that sense were referred to. Thirdly, the terms 

(4) (1886) L L. R. 14 Cale. 67. ý 
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of the Act of 1847 were examined with a view of showing, not only * 
£937. that no violence was done to the language of the enactment by 
The Sectetary of  Tejecting a construction that would lead to the conclusion that 
State for India owners of permanently settled estates might be liable to further 
in Council ; : à 
v. 7 _ „assessment because they had suffered the misfortune to be deprived 
ay Ce ae for a time of part of their lands by an incursion of the s:a or river, 
O Å— but also that it would be straining the language to inclule in 
‘Lord Maugham. . section 6 of the Act such a case as that with which their Lordships 

a were then dealing, and that on tbe simple ground that lands 
originally yart cf a permarently settled estate "cannot be 
said to have been added to the estate to which they already 
belonged. ” 

It should also be noted that the Full Bench of the High Court 
of Calcutta had unanimously .come to the same conclusion as that 
embodied in Lord Herschell’s judgment ani for the same reasons ; 
and they too did not rely on the fact that no remission of land 
revenue had been obtained. Mitter J. expressed the conclusion on 
this point very succinctly :—‘ The provisions of Act IX of 1847 
are,” he said, “applicable to lands gained from the sea or ‘from 
rivers by alluvion or dereliction. But land re-formed on the site 

‘of an estate, the proptietary right in which is vested ina private 
individual, does not fall under the category of lands gained from 
the sea or from rivers by alluvion or dereliction,” 


It seems to their Lordships that the reasons on which these 
judg ments are based must be regarded as of general application to 
lands which formed part of a permanently settled estate, ‘whether 
or not the sadar jama of tke estate has been reduced because of 
land having been washed away from the estate, unless—and this 
seems to be the only possible qualification—it can be shown that 
when the assessment was reduced the lands which had been washed 
away or lost had in some way ceased upon tke reduction being 
made to form a part of the original estate, If the lands have 
‘remained part of the original. permanent settlement but pave 
received a reduction of assessment under section 5 it might indeed 
still have been argued if the matter were res integra that section 6 is 
so worded that these lands on their reappearance after being sub- 
merged ought to be treated as “added” lands but it seems to 
their Lordships that every line in the judgment of Lord Herschell 
applies on that hypothesis. They would still not be added lands 
in any true tense. That judgment has often been cited and 
followed, and it would seem much tco late to question the force and 
vdlidity of the reasons which led the Board in 18% after much 
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consideration to their conclusion. Nor do their Lordships see any 
good reason for doing 80. 

What then is the ground for contending that, when a reduction 
in the sadar jama is made under section 5 in respect of lands 
washed away, there is any alteration inthe title or ownership of 
those lands? It is to be noted that section 5 is prima facie not deal- 
ing with a question of title at all. The general law on the subject of 
land “ diluviatea”, to use the expression used in India in these cases, 
or on the subject of accretion is notin doabt. It was very clearly 
expressed in the year 187o in a judgment of the Board delivered 
by Lord Justice James [Zofes v. Muddun Mohun Thakoor (1Y). 
Dealing with Regulations which were in force prior to the Act of 
1847 he showed beyond doubt that land forming partcfa mouzañ 
on the banks of the Ganges, which had gradualiy been washed 
away and submerged, but which had ultimately been reformed on 
the original site, had never ceased to be the property of the original 
owner or bis assigns, “ The site is tle property, and the law knows 
no difference between a site covered by water and a site covered by 
crops, provided the ownersbip of the site be ascertained.” There is, 
however, 2 passage in the judgment which no doubt requires con 
sideration in a proper case. Itis as fellows s=- 

“Their Lordships however, cesire it to be understood that they 
do not hold that property absorbed by a Sea or a River is, under 
all circumstances, and after any lapse of time, to be recovered by 
the old owner. It may well bə that it may have been sə completely 
abandoned as to merge again, like any other derelict land, into the 
public domain, as part of the Sea or River of the State, and so liable 
to the written law as to accretion and annexation.” 

Leaving aside for the moment the question of abanconment, 
it seems to their Lordships to be clear that section 5 does not 
purport to transfer the title of the site which has been covered 
by water. All that is predicated as to the land is,that it “has been 
washed away fromcr-lost to any estate paying revenue directly to 
Gevernment.” In other words the cultivable soil (though of course 
not the site) has been washed away and the river now flows overt 
the site, so that under normal circumstances no income can bz 
derived from it. The legislature must be taken to have been well 
aware that this alone would not svail to shift the title of the site 
from the zemindar to the Government. 

On the other hand the operation of section 6 is very different, 
The assumption there is that land has been added to an estate 


(1) (1870) 13 Moo. L. A 467; 5B. L. R, 581. e 
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paying revenue to the Government. In such a case’ in India 
under Regulation XI of 1825 it was provided that if gained by 
gradual accretion, “it should be considered an increment to the 
tenure of the person to whose land or estate it is thus annexed.” 
Section 6 refers to cases of gain, or acquisition by means of gradual 
accession of lands which, at any rate in a normal case, are 
assumed not to have been part of “the estate paying revenue 
directly to the Government,” since the land is added to that estate. 
In a word section s is dealing, prima facie at least, with a loss of 
cultivable value, whila section 6 is dealing with an acquisition of 
title by means of accretion. 

Next, itis to be noted that when on .inspection of the new 
map, made after an interval of not less. than ten years from the 
date of the previous survey, it appears that land bas been washed 
away fromor lost to the revenue-paying estate, the 1evenue 
authorities are not given any discretion as to their action. Not 
only are the words mandatory, but they:are directed “without 
loss of time” to make the deduction, There isno room here for 
an implication of any negotiation with the z:mindars. : No appli- 
cation whatever by them is necessary. Still less can it be right 
to postulate an implied bargain with them. They are entitled to 
say to the revenue authorities, “Observe, gentlemen, that we 
make no contract with you and that we give up none of our 
tights. All we desire is tbat you shall perform your statutory 
duties under the Act.” In these ciicumstances their Lordst ips, 
with great respect to tte opinions expressed by Mukerji and 
Mitter JJ., are unable to take the view that the effect of an 
abatement of revenue taken for the pcrtion of the estate washed 
away must be regarded as an abandonment of that portion of the 
estate for the benefit of the public domain, Abandonment must 
depend on the intention of the person alleged to be giving 
up a legal right. It cannot be right to draw such an in- 
ference from the attitude of a zsmindar who simply pays the 
land revenue legally demanded from him by the revenue authe- 
tities, It may be observed that he may have been paying land 
revenue for ten years in respect of lands wholly or partly sub- 
merged. He may be using the river bed for a wharf, a jetty, or 
some other building, and there may be evident signs that the 
tiver (or the sea) is now receding. The deduction to which he 
is: entitled under section 5 may be small as compared with the 
present value of the land covered as itis with water and trifling 
as compared with its future value if the river recedes, Yet the 
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section is wholly silent as to any right being given up by the 
proprietor; and it seems to their Lordships that to make an 
implication that his title to the lanis is being taken away is with- 
out justification, ln the present case there is a further cogent 
reason against a presumption of abandonment. The appellants 
and their predecessors as permanent tenure holdeis had continued 
to pay their rents witlout atatement tothe proprietors who had 
accepted these unabaled rents without demur. This seems to ba 
quite inconsistent with the assumption that a part or parts of the 
estate from which the zemindars were continuing to receive rents 
had been abandoned to the Government. ; f 

It must be admitted that the Act in question was nct very 
carefully fra med, an observation wbich has been made before in 
reference to the legislation of Bengal at so early a date as 1847. 
Their Lordships have teen perfectly awate cf the fact that unless 
“added” lands within the merning cf section 6 can be held to 
include lands which, having been the subject of an abatement of 
sadar jama under section ¢,' have re-appeared abdve the waters, 
there is no express - provision for any land revenue being payable 
in respect of those lands. For the reasons above given, and 
being satisfied that the title to the submerged lands has remained 
with the original proprietors, their Lordships cannot hold that 
the word “added” ought to be given so artificial a meaning as to 
include, in addition to lands the litle to which has accrued in a 
true sense to the permanently settled estate, lands which have 
all along remained part of that estate but have been exempted 
from revenue because they were at some previous date covered 
by water. It may be asked, what then is tle positiun from the 
revenue point of view when tle land or a portion of it emerges ? 
There are two possille views; the first is that an implication 
may be derived from the Act that when lards re-appear after a 
deduction has been given there cught to be a corresponding 
re-instatement of the proper proportion cf the sadar jama ; the 
secdnd is that the cate of re-appearance has rot been dealt witb, 
and in‘other words that itis casus omissus in the Act. Their 
Lordships are unable to deal with the first view in the absence of 
any argument upon it: there are no doubt sericus difficulties which 
will have to be duly considered if the Government makes a claim 
of the kind inciéated. As to the second possible view it may be 
pointed out that until tre Act came irto force in Bengal, Bihar and 
Orissa in 1847 the Government of Bengal, while duly assessing wit 
rtyenue alluvial increments to permanently settled estates, had 
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not previously provided for any deduction being made from such 
estates if lands had been “washed away.” In 1847 it may have 
been thought that the possibility of such lands rc-appearing in the 
case of permanently settled estates was not sufficiently important 
to need specitl legislation. In any case a possible defect qf that 
kind in an Act concerned with taxation cannot alone be a ground 
for implying a clause imposing an obligation on the subject for 
which there is otherwise no warrant. 

Their Lordships’ conclusion on this part of the case is that 
the appeals in the Title Suits Nos. 21, 94, 95, 450, 45r and 454 
must be dismissed with “costs. 

The remaining eight appeals arse cut of four money suits 
whereby the plaintiff comprny scught repayment from Govern- 
ment of rents which Government had realised from them on the 
basis of the settlement proceedings and in addition to the fixed 
rents of their tenures. Four of these eight appeals are brought 
by the Secretary of State in Council ani are governed by the 
result of the six appeals already dealt with by their Lordships. 
These are appeals Nov. 9, 12, 13 and 14 of 1931, which accordingly 
fall to be dismissed, 

In tl e four appeals brought by the plaintiff company (Nos. 23, 
21, 22 and 26 of 1931) they complain that the trial Court and 
the High Court have by an error applied against them Ariicle 16 
ofthe First Schedule to the Limitation Act (IX of r9c8). By the 
terms of that article it applies to suits “against Government to 
recover money paid under protest in satisfaction of a claim made 
by the revenue authorities on account of arrears of revenue or 
on account of demands recoverable as such arrears.” For such 
suits the period of limitation prescribed is one year from the time 
when the payment is made. If this article be not applicable to 
the present cases, learned Counsel for the Secretary of State do 
not resist the plaintiff company’s claim as being barred in whole 
or in part by any other article. The sums claimed by Government 
were claimed as rents payable by the plaintiff company for lands 
held by them, being the rents “ settled ” by the Settlement Officer 
under Section 104 of the Bengal Tenancy Act (VIII of 1885) 
Srch rents are not arrears of revenue and unless it can be shown 
that by some enactment they have been made to come under 
that description or have been made recoverable as arrears of 
revenue, Article 16 cannot be applied t them. The learned Trial 
Judge appreciated that the money realised was really “patni rent” 
but considered that as Government was holding khas the lands 
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e cf a recusant proprietor the demand was recoverable as arrears Hee 
of revenue. This, however, wculd not follow unless some enact- 1927. 
mert has provided to that eff ct. In the High Court the Bergal The Seoretary of 
Land Revenue Saks Act (Bengal Aci VII of 1868) which amended Siate ed India 
and extended an Act of similar title—vigs. Act XI of 1859, was i a 
thought tə hav2 supplied the necessary provision by defining E ce a 
the word “revenue” to cover “every sum annually payable ta = 
Government by the proprietor of any estate or tenure in respect Fora Maugham: 
thereof.” This would mean that the plaintiff company’s tenures 
could, for arrears of rent, be sold by the Collector without “ cer- 
tificate procedure” and witbout reference to tke Civil Court, in 
like manner as an estate may be sold for default in payment of 
the revenue, Learned Counsel for the plaintiff company dis 
puted this reiding of the Acts’cf 1859 and 1868, maintaining 
that as his clients cid rot held directly under Government they 
were not “proprietors” within the meaning cf the latter Act. 
Upon this point learned Counsel fer the Secretary f State cid 
not seek to uphold the High Cour’s view and their Lordships 
have not had occasion to censtrue the Acts in question. He 
argued only that the claim to the enhanced cr setiled rents came 
within the Bengal Public Demands Recovery Act (Bengal Act III 
of £913) citing in particular article 8 of the First Schedule thereto. 
This, however, wouli not, in their Lordships’ view, assist to bring 
into operation article 16 of the First Sckedule to the Limitation 
Act which requires for its application tlat the demand, if not for 
arrears of revenue, should be " recoverable as such arrears.” To 
show that it is recoverable as a“ public cemand ” is not to the 
point. The result is that these four appeals by the plaintiff com- 
pany should be allowed, the decrees cf the High Court st aside, 
and the decrees of the Trial Courts in Suits 440 of 1924, 
104 and ros of 1925 and 42 cf 1926 varied by including those 
items of the plaintiff company’s claim which have been disallowed 
as barred by limitation: interest at 6 fer cent, per annum from 
dates of each payment till realisation will be allowed on such 
additional items as well as on tle items already decreed: also 
the usual interest on the decretal sum (including costs) at 6 per 
cent. If not sooner ascertained the exact sum to be decreed in each i 
suit will be ascertained, in default of agreement, by or under direc- 
tion of the High Court. In lieu of the order for costs made by 
the Trial Judge in these four suits the order will be that the 
plaintiff company do get their costs of the Trial Court: they will 
also get their costs in these cases of the appeals to the High Court, 
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Their Lordships will humbly advise His Majesty in accordance. 


with their conclusions on the various appeals as above stated. 


The plaintiff company will get from the Secretary of State in 
Council théir costs of the consolidated appeal. With regard to 
the appzal arising out of a Suit No. 452 of 1922 in which special 
leave t) appeal was granted on the 26th June, 1933, which appeal 
was sub:equently abandoned, the plaintiff company must pay the 
Secretary of State’s costs in connection with that order and there 
will be a set off as regards these costs against the costs of the 
consolidated appeal which the Secretary of State must pay to the 
plaintiff company. ‘There will be no order for costs in the case 


_ of respondents Nos. 5,6, 7, 8 and 19 (4) (minors who appear by 


Profulla Kumar Guha) who did not take part in the hearing before 
either Court in India and who nged not in their Lordships opinion 
have separately contested this appeal. 

Solicitor, India Office : Solicitor for the Appellants. 

Burton, Yeates & Hart: Solicitors for the Company. 

Francis, & Harker: Solicitors for tl.e other Respondennts, 


RCC. Appeals in Title Suits Nos. 9, 12, I3, 
; I4, 21, 94, 95, 450, 451, and 454 dis- 
missed, Aggeals by the Plaintiff company 
(Bengal Appeals Nes. 21, 22,23 and 26) 

allowed, 


— es mee 


Present: Sir Lancelot Sanderson, Sir Shadi Lal and 
è Sir George Rankin. 


HIS HIGHNESS MAHARAJA MAN SINGH OF 
SEWAI JAIPUR 


v . 
ARJUN LAL AND OTHERS, - 
[On APPEAL FROM THE HIGH COURT AT JUDICATURE AT . 
4 
ALLAHABAD.) 


Public Highway—Erection by owner of shop of tortico on footpath of street— 
Permission of losal authority obtained—Whether permission of owner of 
soil on which road built necessary—Road “ vested ” in local authority— 
Meaning—United Provinces Municipalities Act (Ll of 1916), Section. 116. 


It is not the Intention of the United Provinces Mur isipalities Act that struc- 
tures affecting the surface and the space immediately aboye the surface of 
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a public street are to be erected only by permission of the proprietor of the 
esolum of the street as well as by leave of the focal authority in whom the 
street is vested. It is part of the purpose of Section 116 that the local authority 
in question should not lack the ownership necessary to support an effective 
control of such matters, ard that -the general property of the original land- 
owner in the solum of the street should be modified and abridged in that 
behalf ° R 

Accordingly, where the owner of land within the limits of which were a shop 
and a public street complained that the owner of the shop had erected a portico 
Blong the front of the shop and on the footpath ofthe street with the leave 


of the local authority in whom the street was vested but without the leave of 
himself, the owner of the land 1 


Held, without deciding that Section 116 of the United Provinces Municipali- 
ties Act in any way operated to convey title in the full and proper sense, that the 
original owner of the soil could not maintain trespass for an erection such as the 
portico, or otherwise complain of it as an infringement of his rights as owner. 


Dictum of Lord Morris in Municipal Council of Sydney v. Young (1) 
followed, and of Collins, M. R. in Finchley Electric Light Co v. Finchley 
Urban District Council (2) approved.: 


Quaere whether a permanent structure with pillars resting upon the highway 
is or is not an obstruction or is an inappreclable obstruction to the highway, 
or is such as could be complained of by the Advocate-General or by others 
with his consent (Code of Civil Procedure, Section 91) on behalf of the public 
or by a member of the public shewing special damage to himself. 

Privy Council Appeal No. 64 of 1935 from a judgment and 
decree of the High Court of Allahabad reversing a decision of 
the Subordinate Judge of Allahabad which had allowed an apreal 


by the present appellant against a decision of the Munsif of 
Allahabad dismissing his suit, 


4A. M. Dunne, K. C and R. Parikh, for the Appellant. 
J. R. Godfrey, for the Respondents. 
Their Lordships’ judgment was delivered by 


Sir George Rankin :—This appeal is brought by the plaintiff 

His Highness tbe Maharaja of Jaipur againsta decree dated zıIst 
December, 1933, of the High Court at Allahabad whereby his 
suit was dismissed with costs. The suit was brought on znd 
December, 1930, in the Court of the Munsif at Allahabad against 
the Municipal Board of Allahabad (defendant No. 1) and four 
persons (defendants 2 to 5) who own and occupy a shop 
situated near to the junction of City Road and the road leading 
from the Collector’s cutchery to Colonelganj within the munici. 


(1) [1898] A. C. 457 (459). 
(9) [1903] 1 Ch. 437 (440). e 
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pality of Allahabad. The appellant is the owner of revenue-free 
land measuring 0°35 acres in Mohalla Katra Jui Singh Sewai, and” 
the shop in question, as also the street in front thereof, are within 
the limits of the appellant’s land, His complaint is that defen- 
dants 2 to 5 have, with the sanction of the Municipal Board, 
but without permission from him, erected a portico along the 
front of their premises and upon the margin or footpath (patri) 
of the street. The roof of the portico is a masonry structure 
supported by iron pillars which rest on the street and the floor 
of the portico is raised (by stone slabs or concrete) about one foot 
above the level of the street. The top of the portico is at the 
same level as the floor of the second stoiey of the shop building, 
ic the portico is only one storey high. The appellant by his 
suit claimed a mandatory injunction for the demolition of the 
portico together with damages and other relief. The Munsif 
(rgth June, 1931) dismissed the suit, but on first appeal the 
Subordinate Judge, though he refused to award damages, granted 
the claims “for injunction and demolition” (14th November, 
1932). 

The appellant, before the Board as in tle Courts in India, 
has contended that in his character as proprietor cf the land over 
which the street runs he is entitled to object to the erection of 
the portico. Not asa member of the public complaining of the 
portico as an obstruction to traffic, or asthe owner of a house 
cr land adjacent complaining of it as a nuisance, but as the owner 
of the soil upon which defendants 2 to5 have built a struc- 
ture without his permission, he claims to be entitled to object to 
it. That the solum of the street was originally vested in him is 
plain, and the authorities have even recognised a right in him to 
levy a tax on itinerant traders who squat on the footpath in this 
locality at certain times. But it is equally clear that his rights 
as proprietor have been modified, not merely by the circums- 
tance that he has or must be deemed to have dedicated the land 
as a highway, but also by the fact that it has become a public 
street within the meaning of Section 2, clause 19 of the United 
Provinces Municipalities Act (I1 of 1916) Sections 116, 209 
and 216 of this Act are of importance for the decision of this 
appeal :— 

“t16, Subject to any special reservation made by the Local 
Government, all property of the nature hereinafter in this section 
specified and situated within the municipality shall vest io and 
Belong to the boatd, and, shall, with all other property which 
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may become vested in the board, be under its direction, manage- 
ment, and control, that is to say :— 
+ * *- * * 

“(g) all public streets and the pavements, stones, and other 
‘materials thereof, and also all trees, erections, materials, imple- 
ments and things existing on or appertaining to such streets. 

* - * * * * 

“209.—(1) Subject to: any rules made by the Local Govern- 
ment prescribing the conditions for the sanction by a board of 
projections over streats or drains, a bo ard may give written permis- 
sion, where provision is mide by a bye-law forthe giving of such 
permission— 

“{a) to the cwne1s or cccupiers of buildings in or on streets 
to erect or re-erect open verandahs, balconies, or rooms, to project 
over the street from any upper storey thereof, at such height from 
the surface of the street, and to such an extent beyond the line 


of the plinth or basement wall as are prescribed in such bye-laws, 


and 

“ (5) to the owner or occupier of ary building or land to erect 
or reerect any projection or structure so as to overhang, project 
into, or encroach on or over a drain in a street to such an extent, 
and in accordance with such conditions, as are in like manner 
prescrise i. 

““(2) In giving permiszion under clause (a) of sub-section (1), a 
board may prescribe the éxtent to which, and the conditions under 
which, any roofs, eaves, weather-boards, shop boards and the like 
may be allowed to project over such streets. 

“gro, Any person erecting or re-erecting any such projection 
or structure as is referred to in Section 209 without the permission 
thereby required or in contravention of any permission given there- 
under shall be liable on conviction to a fine which may extend to 
two hundred and fiflty rupees.” 

The contention of the appellant is that the effect of Section 116 
is fo give to the Municipal Board—not the full title to the solum 
of the strect—but only a special property therein sufficient to 
enable the board to control it as a street; that this right is not 
inconsistent with and does not oust the right of the appellant as 
the owner of the land to object to the erection ofa building 
thereon without his permission. The respondents on the other 
hand contend that the section is intended to make the Municipal 
Board owners of the surface of the street and of so much above 
and below asis necessary for the discharge of their dutlewand 


iéx 
P.C. 
1937. 
2 
Maharaja Man Singh 
YSR 
Arjun Lal. 


Sir George Rankin, 


r 


162 
P.C, 
1937 
Sena 
Maharaja Man Singh 
v. 
Arjun Lal. 


Sir George Rankin. 


THE CALCUTTA LAW JOURNAL. [Vor LXVI. 


the exercise of their powets under the Act. Both sides appeal 
to the decisions of the Courts in England upon the effect of similar 
language in Acts cf Parliament—in particular, Section 149 of the 
Public Health Act, 1875 (38 & 39 Vic. c. 55). In Municipal 
Council of Sydney v. Young (1) Lord Morris delivered the judg- 
ment of the Board upon a case arising under a provision that “all 
public ways in the city of Sydney now or hereafter formed shall 
be vested in the Council,” etc., etc. It was held that upon a 
portion cf the street being taken over and converted into a 
tramway the Council had no claim for compensation. Lord Morris 
said :— 

“Now it has been settled by repeated authorities,........that 


the vesting of a street or public way vests no property in the 


municipal authority beyond the surface of the street, and such 
portion as may be absolutely necessarily incidental to the repairing 
and proper management of the street, but that it does not vest the 


‘soil or the land in them asthe owners. If that be so, the only 


claim that they could make would be for the surface of the street 
as being merely property vested in them gua street, and not as 
general property.” 

This passage puts forcibly the restricted sense to be attributed 
to the word “vest” in enactments such as Section 116 of the 
Unit2d Provinces Act now in questicn. It is equally true, on the 
other hand, as Collins, M. R. stated in Finchley Electric Light 
Comgany v. Finchley Urban Council (2): 

“Tt has been decided by a long series of cases that the word 
‘vest’? means that the local authority do actually become the 
owners of the street to this extent: they become the owners of 
so much of the air above and of the soil below as is necessary to 
the ordinary user of the street as a street, and of no more.” 

In the present case the dispute is not with reference to some- 
thing sufficiently below or above the surface of the street to be 
beyond the range of its ordinary user asa street. The erection 
complained of undoubtedly required sanction from the Munictpal 
Board under clause (4) of sub-section (r) of Section 209 if only 
by reason that it encroached on or over a drain, Apart from 
any right of the appellant to complain of it as an obstruction or 
nuisance, or to complain that sanction was not duly granted, their 
Lordships have upon a full consideration of the Act to see whether 
it intends that structures affecting the surface and the space imme: 


(1) [1898] A. C. 457 (459). 
(a) [1903] 1 Ch. 437 (440) 


Von. LXV] PRIVY COUNCIL: 


diately above the surface. are to be erected only by permission 
of the proprietor of the solum of the street as well as by leave of 
the Municipal Board. Their Lordships think not. They con 
sider that it would put too narrow a meaning upon the words 
“shall yest in and belong to the board” if it were to be held that 
the Municipal Board was not competent of itselfin the due course 
and exercise of its powers to authorise such an erection as is 
here complained of. To that extent the Municipal Board has 
property in the street: it is part of the purpose of Section 116 
that the board should not lack the ownership necessary to 
support an effective control of such matters, and that the general 
property of the original lanc-owner in the solum of the street 
should be modified and abridged in that behalf. Without in 
any way holding that Section 116 operates to convey tille in the 
full and proper sense [cf the observations of Romer, L. J. in the 
Finchley case (1) (supra at p. 443-4) ],‘ their Lordships think it at 
least certain that the original owner of the soil cannot maintain 
trespass for an erection of the character now in question, and they 
do not think that he can otherwise complain of it as an infringe- 
ment of his rights as owner. 

They express no opinion upon the question whether a perma- 
nent structure with pillars resting upon the highway is or is not 
an obstruction or is an inappreciable obstruction to the highway 
or is such as could be complained of by the Advocate-General 
or by others with his consent (Section gr Civil Procedure Code) 
on behalf-of the public or by a member of the public showing 
damage special to himse]f, No such case is raised ly the appel- 
lant before the Board and their Lordships are not to be under- 
stood to countenance any suggestion that the vesting in the muni- 
cipal authority of a street and the control over it can enable the 
authority by licensing other persons to interfere with the street, 
to protect those persons from the consequences of any nuisance to 
the public or danger to individuals which may be caused by such 
inf€rference. 

They will humbly advise His Majesty that this appeal should 
be dismissed with costs. l 

A. S. L. Polak: Solicitors for the Appellant. 

Douglas Grant & Dold ; Solicitors for the Respondents, 


RCC Appeal dismissed, 


G) [1903] 1 Ch. 437 (443-444): 


163 


P.C, 


1937- 

—— 
Maharaja Man Singh 
v. 

Arjun Lal. 

Sir George Rankin. 


— 
ve 


e 


164 THE CALCUTTA LAW JOURNAL, (Vou, LXVI. 


APPELLATE CIVIL. 


Before Mr. Justice M. C. Ghose, 
Cin. TULSI CHARAN BHATTACHARJEE AND OTHERS 


eiie ra > 
= HARENDRA NATH MUKHERJEE." 
F uneo EA, Drainage cess, how, to be calculated -Seti lement record of rights, if to be relied 
upon. 

In calculating the amount of drainage cess it ib futile for the Court to 
try to calculate the road cess or drainage cess payable by each tenant.. The 
Court ought to rely upon the record of rights. 

Appeal by the Defendants. 

Suit for recovery of rent and cess. 

The material facts will appear from the judgment. 

Messrs. Hiralal Chenery and Rabindra Nath Bhattacharjee 
for the Appellants. 

Messrs. Amarendra Nath Bose and Satyendra Nath Ghosh 
for the Respondent. 

Funa, 12. The judgment of the Court was as follows ; 

— This is an appel by the tenants in a rent suit. The only 
question in dispute is as to the amount of drainage cess, payable 
by the defendants. According to the record of rights, the plaintiff 
is entitled to recover drainage cess at Rs. 3 perannum. The 
trial Court refused to go by the record of rights, but madea 
calculation and found that r4 annas as drainage cess was payabla 
by the defendants. The Court of appeal below held that the 
defendants have failed to rebut the ccrrectness cf the record of 
rights. 

Upon hearing the learned Advocates, I am of opinion that it 
is futile for the Court to try to calculate the amount of road cess 
or drainage cess payable by each tenant. The Court ought to 
rely upon the record of rights. The Settlement officer worked for 
the whole area and took care that the drainage cess paid by all 
the tenants added together would equal the amount which the 
landlord. was entitled to get. The appeal is dismissed with 
costs, : 

P. R Appeal dismissed, 


* Appeal from Appellate Decree No. 841 of 1937, against the decree of 
Basanta Kumar Roy, Esq., Subordinate Judge, 1st Court of Alipore (a4-Par- 
ganas), dated the 29th of January, 1935, reversirg that of Shaharuddin Ahmed, 
Esq., Munsiff, grd Court, Alipore, dated the 21st August, 1934. 
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. CRIMINAL REVISION. K 
Before Mr, Justice R. E. Jack 


X. TORCATO AND OTHERS 
E 6 
THE EMPEROR.* 


Calcutta Police Act (IV of1866) , Sections 45 and 47—-What must be proved— 
Slips of papers found in the house, if instruments of gaming. : 


In order to make out an offence under Section 45 of Act IV of 1866, it 
must be established frst that the accused was found in a common gaming 
house and secondly that he was there for the purpose of betting. When there 
is no evidence that the accused was actually engaged in betting at the time, to 
find the accused guilty he must be brought under the provisions of Section.47 
of the Act. Under that section two things must be established—(1) that articles 
found in the house are instruments of gaming unless the house is found 
to be a “common gaming hcuse and (2) that the persons found in the house were 
there for the purposs of gaming. d 


In the present case the articles found in the house were certain slips of 
papers on which the names of horses were entered and figures indicating that 
certain amounts had been wagered on the horses opposite the name of which 
the figures appear. Most of these slips bear no date but a few of them 
are dated the 15th February, 1937, and the horses named therein appear, to bo 
horses who ran in the races on the 15th of February, namely on the previous 
day. In this case there is no evidence that betting operations were in progress 
and these slips contained records of bets which were no longer current bets, 
the events on which the bets had been made having already taken place. There 
is also no evidence to show that the accused were actually engaged in betting 
at the time: 


Held, that these slips cannot under the circumstances ke regarded as insiru- 
ments of gaming as defined in the Act. An offence under Section 45 of the 
Calcutta Police Act has therefore not been made out against the accused. 


M. A. Adams v. The Emperor (1) distinguished. ee 
Application for Revision by the Accused. 
Conviction and sentence under Section 45 of Act IV of 1866 


to pay a fine of Rs. 200 cr in default one month’s rigorous 
imprisonment. 


The material facts will appear from the judgment. 
Messrs R. Roy and Binode Lal Ghose for the Petitioners, 


* Criminal Revision Case No 354 of 1937, against the order of convictién 
and sentence of H. K. De, Esq., 4th Prisidency Magistrate, Calcutta, dated 
the oth April, 1927. 


(1, (1935) 39C. W. N. r4. 
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Mr, Anil Chandra Roy Chaudhury for the Crown. 

The judgment of the Court was as follows :— 

Jack, J.¢—Tbis Rule was issued calling upon the Chief 
Presidency Magistrate of Calcutta to show cause why the convic- 
tion of five petitioners under Section 45 of Act IV of 1866 and 
the fine imposed on them should not be set aside. ‘The trial 
was in a summary form and it appears that the particulars of the 
offence of which these persons were accused were not stated in the 
form. In the Police report under Section 370, Criminal Procedure 
Code the offence complained of was stated as follows; “All the 
accused are charged with being found inacommon gaming house 
at No. 22, Weston Street, gambling for gain of money by receiving 
and laying unauthorized bettings on race horses at 8-55 AM. 
on 16th February, 1937 45 1V—66.” 

On behalf of the accused complaint is made that the charge 
is vague and defective and the accused have been seriously pre- 
judiced. It is not alleged that there was no statement made to 
the accused under Section 242 although some objection on this 
score was urged in this Court. It is true that no statements were 
recorded under Section 242 and the only statement under Sec- 
tion 342 recorded was that the accused would file a written state- 
ment, But we find from the written statement filed by the accused 
that they understood that the charge against them was that they 
were found on the 16th of February engaged in unauthorised betting 
on the premises cf Mr. Torcato, So there is no substance in 
the contention that the charge was vague and defective, so as 


to prejudice them in their defence. Presumably, although there 


is no record of a statement of details of the complaint under 
Section 242, such a statement was made in fact, because the 
written statement filed by the accused shows that they were per- 
fectly well aware of the details of the charge. 

It must be found, if the accused are to be held guilty under 
that charge first that they were found ina common gaming house 
and secondly, that they were there for the purpose of betting. ‘ehere 
is no evidence that they were actually engaged in betting at the 
time and the only evidence that they were there for the purpose 
of betting is the finding of certain slips of paper, with some of” 
them and on the premises, on which the names of horses were 
entered and figuers apparently indicating the amount of bets 
pledged on these horses, These slips of paper would not in 
themselves show that they were actually engaged at the time in 
betting or even that they were there for the purpose of betting, 

e 
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. To find the accused guilty, theiefore, they must be brought under 
the provisions of Section 47 cf the Act which lays down that if 
a man is found in a house with respect to which a search warrant 
was issued under the provisions of Section 46 of the Act, and 
instrumepts of gaming are found therein, the finding of these 
instruments of gaming will be evidence until the contrary is made 
to appear that the house is a common gaming house and that 
the persons found therein were there for the purpose of gaming. 
In this case the articles found in the house which the prosecution 
regards as instruments of gaming are certain slips of paper on 
which the names of horses are entered and figures indicating that 
certain amounts have been wagered on the horses opposite the 
name of which the figures appear. There were also found a 
book entitled All India Racing Results 1936-37, four Racing 
Guides of the r5th February, 1937 as well asa large number of 
the betting slips referred to. Some of these are dated the 15tb 
February, 1937. Some are headed ‘ First tote’ or ‘Second tote’. 
One of them Ex. rr is an account with the names of horses and 
entries of figures under ‘ win’ and ‘ place. Below which is written 
paid Rs, rco. The question then is whether these are instruments 
of gaming, Section 3 of Act IV of 1866 states that gaming 
includes wagering or betting and instruments of gaming include 
articles used as a means of appurtenance of or for the purpose 
of carrying on or facilitating gaming, Such slips as were found 
were therefore only instruments of gaming if they were useful at 
that time for the purpose of betting. Most of them bear no date 
but a few of them are dated the rsth February, 1937, and the 
horses named therein appear to be horse who ran in the races 
on the 15th of February, namely on the previous day. These 
particular slips are apparently a record of betting transactions 
which took place on the previous day, and it is very doubtful if 
they can be regarded as any longer useful for the purpose of 
carrying on or facilitating betting especially as none of them 
show “in themselves that the accused or any of them were there 
for the purpose of receiving money, if any, due on the slips, not 
is thera any evidence that they were there for that purpose 
On behalf of the prosecution reference has been made to the 
decision in the case of M. A Adams and another v, The Emperor 
(1). It is true that in that case similar slips of paper were held 
to be instruments of gaming, but it was found in that case that 
they were “ used for the express purpose of facilitating the betting 

(1) (193s) 39 C. W. N. uig. : 
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operations which were in progress at the time ofthe race.” In, 
this case there is no evidence that betting operations were in 
progress and these slips contained records of bets which were 
no longer current bets, the events on which the bets had been 
made having already taken place, for the Inspector S. K, Biahma- 
chari prosecution witness No, 1 says ‘“ All the names of horses ` 
were in the events which had happened.” It is possible that if it 
had been proved that any of the accused were there for the 
purpose of receiving money shown to be due by the slips—it 
might be held that the slips were appurtenances of betting, but 
even this evidence is wanting. I think, therefore, that it has not 
been shown that these slips were instruments of gaming as 
defined in “the Act. It follows that they are not in themselves 
evidence (under Section 47 of the Act) that the house in which 
the accused were fcund is a ccmmon gaming house or that they 


‘were there for the purpose cf gaming. The circumstances in 


which they were found there might lead one to suspect that they 
had been engaged in illegal betting, but this does not at all neces- 
sarily follow. Arait from the provisions of Section 47 there is 
not, 1 think, sufficient evidence to show that the premises occu- 
pied by Mr. Torcato is a common gaming house, and as I have 
already said the evidence is not sufficient to show that it was such 
under Section 47. Further there is no evidence to show that tha 
accused were actually engaged in betling at the time. An oflenca 
under Section 45 of the Calcutta Police Act has therefore not 
been established against them. 

The Rule is accordingly made absolute. The conviction and 
sentence are set aside. The accused are acquitted and the fines 
if paid must be refunded. 


E. De Rule made absolute, 
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CIVIL REVISION. 


Before Mr. Justice S. K. Ghose and Mr, Justice 
D, C. Patterson. 


* SRIMATI BIBHABATI DEBI & OTHERS 
y, 
RAMENDRA NARAYAN ROY & ANoTHER.* 


Securily— Order for execution of decree appealed from—Order to furnish 
security by the decree-holder to the satisfa ction of Registrar, Aptsllate Side 
—Subsequent order of the Court transferring the matter to the Registrar, 
Original Side—Order, if modification of previeus order—Time for sub- 
milling report extended—Finding of the Registrar in the form of report— 
Objection before the Registrar rejected— Objection that the property being 
joint family property, cannt be transferred—Objection repeated before 
Court— Appeal—Court's authority. + 


The petitioner was one of the defendants appellants in the First Appeal 
pending in the High Court. She and other defendants appellants filed an 
application in the High Court for stay of execution of the decree obtained py 
the opposite party. This application was the subject-matter of Civil Rule 
No. 1361(F) of 1936. On the 18th December, 1976, this application for stay 
was dismissed and the plaintiff opposite party was allowed to proceed with the 
execution on terms. The plaintiff was ordered to furnish security to the 
satisfaction of the Registrar, Appellate Side. On the 18th February, 1997, on 
the report of the Registrar, the matter was referred to the Registrar, Original 
Side, who had the necessary machinery and experience in such matter. By a 
standing order of the Hon’ble the Chief Justice, the Registrar in Insolvency 
became the officer who got charge of the ~ matter. All this was with the 
knowledge and consent of the parties. On the 18th March, 1937, on-the 
application of the plaintiff opposite party an order was made extending the 
time to 5th May, 1937. The relevant portion of the order was as follows: 
“The Registrar in Insolvency is directed to finish the enquiry as soon as practi- 
cable so that the matter may be completed by the aforementioned date” In 
pursuance of that order proceedings took place before the Registrar ia Insol- 
vency, who on the 2€th April, 1937 recorded his finding in the form of a report 
in the course of which he stated that out of a number of properties offered he 
had #cepted four items as constituting sufficient security, His findings were 
stated as follows: “In these circumstances I find and report that the security 
offered is sufficient and ray be accepted subject to Gopiram Bhotica charging in 
a registered security bond, his right, title and interest in the following four 
properties... ssec” As regards properties Nos. 1 and 2 Gopitam Bhotica 
claimed title by virtue of a bequest from his adoptive father and as regards 
properties Nos. 3 and 4, he claimed title by virtue of auction-purchase at sales 
held by the Registrar of High Court, Original Side, The defendants petitioners 


"In the Matter of an Application in Civil Rule No. 1361(F) of 1996. 
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preferred certain objections before the Registrar. One of them was “ Gopiram 
is the adopted son of Shamdeo and as such received considerable properties g 
from his adoptive father Shamdeo. These properties and the properties 
acquired by him with the gains thereof are ancestral properties in his hands so 
far as his sons and #randsons are concerned. Gopiram bas a son and a grand- 
son who are minors and an adopted son. He cannot charge these pgoperties as 
they are joint family properties.” The Registrar after considering this objection 
held that it was of no avail against the surety. In the High Court it was ‘urged 
on behalf of the petitioners that the Registrar went wrong in deciding the 
aforesaid objection with regard to the title of Gopiram Bhotica. The 
opposite party contended that the objection was virtually an appeal from the 
order of the Registrar in Insolvency and that it would be contrary to the terms 
of the order in the Civil Rule No. 1361(F) of 1956 to question the finding of the 


Registrar that the security offered was sufficient : 


Held, that by passing the order dated the 18th March, 1937, the Court did 
not modify the essential condition that the security should be to the satisfaction 
of the Registrar in Insolvency. 


That the report of the Registrar was perfectly consistent with the order 
which the Court originally made. 

That the objection of the petitioner that the order of the Registrar in 
Insolvency was wrong in law being in the nature of an appeal was not main- 
tainable, there being no objection that the Registrar did not act in accordance 
with.Court’s order or that he acted improperly or tbat he had not come to any 
fiading as to the sufficiency or otherwise of the security. 


Rudra Narain Fana v, Naba Kumar Das (1) and Kumar i Bagla 
v. Kanti Chunder Mukherjee (a) distinguished. 


Hoare & Co v. Morshead (3) and Madan Theatre Lid. v. Babulal Chow- 
khanti (4) referred to. 


Ordinarily in matters lıke this, the appellate Court rakes an order directing 
security to be taken to the satisfaction of the lower Court: See O. 41 R. 6-of 
the Code of Civil Procedure. In the present case the Registrar was named in 
place of the lower Court to suit the convenience of the parties. In making 
such an order the intention was that the Jower Court should finally dispose of 
the matter and that it should not come up to the Court again. By making 
such an order the Court did not divest itself of its jurisdiction to proceed any 
further in the matter. Oa the contrary it was open to the Court to review its 
order on any proper ground for review, 


Objection to the report of the Registrar In Insolvency, ° 


Mtessrs. N. C. Chatterji, S. Banerji and Gurudas Mukherji 
for the Defendants Petitioners, 


Atessts, S. C. Roy, B. C. Chatterji, Nagendra Nath Bose, 
Arabinda Guha and Priya Nath Dutt fot the Plaintiff Opposite 
Party. 
zo: C.A V 

(1) (1918) 22 C. W. N. 637. (2) (1936) 40 C. W. N. 1264, ` 

á?) (1903) 2 K. B. 357. (4) (1934} 38 C W. N. 433.. 


Vor, LXVI] HIGH COURT, 


- The judgments of the Court were as follows :— 

S. K. Ghose, J. :—The petitioner Sm. Bibhabati Debi! is one 
of the defendants appellants in a First Appeal which is now pend- 
ing before us. She and other defendants appellants filed an 
applicatton before this Court for stay of execution of the decree 
obtained by the opposite party. The application was the subject 
matter of Civil Rule No. 1361(F) of 1936. By a judgment of 
this Court dated the 18th December, 1936 the application for stay 
of execution was dismissed and the plaintiff opposite party was 
allowed to proceed with the execution on terms. The relevant 
portion of the order runs as follows :—‘'Therefore execution will 
proceed, but subjectto the following conditions. As regards the 
amount of security, it is not disputed that the annual income of 
tbe one-third share in dispute is one lac of rupees and it is 
suggested that the appeal may last two years. Therefore the 
amount of two lacs of rupees would be the proper amount of 
security. Plaintiff will furnish security for this amount to the satis- 
faction of the Registrar of the Appellate Side in this Court.” In 
accordance with that order the matter was referre 1 to the Registrar 
_on the Appellate Side. On the ryth February, 1937, the Registrar, 
“Appellate Side, made a report bringing to the notice of the 
Court that the matter might more conveniently be referred to the 
Registrar, Original Side, who had the necessary machinary and 
experience in such matters and the parties proposed to be offered 
as security were within the jurisdiction of the High Court, Original 
Side, only. On the 18th February, we recordei an order that 
this should be done. Thereupon a standing order of the Hon’ble 
the Chief Justice came into play andthe Registrar in Insolvency 
became the cfficer who got charge of the matter. There is no 
question that allthis was with the knowledge and consent of the 
parties. On the 18th March an application for extension of time 
in behalf of the plaintiff opposite party came up for consideration. 
On that date we made an order extending the time to 5th May, 
1937. The relevant portion of the order runs as follows -—‘The 
Registrar in Insolvency is directed to finish the enquiry as soon 
as practicable so that the matter may be completei by tke afore- 
mentioned date.” In pursuance of that order proceedings took 
place before the Registrar in Incolvency, The plaintiff opposite 
party offered one Gopiram Bhotica as his surety. On the 26th 
April, 1937, the Registrar in Insolvency recorde! his finding in 
the form of areport in the course of which he slatəd that out of 


a-number of properties offsred he. had accepted four i'ems eas 


1qI 


Civin. 


1637. 
ated 
Sm. Bibhabati Debi 
v. 
Ramendra Narayan 
Roy. 
. May, 20 


—— 


172 


Civ. 


—— 


1937. 
ty 


Sm. Bibhabati Debi 


v. 
Ramendra Narayan 
Roy. 


S. K. Ghose, ¥. 


THR CALCUTTA LAW JOURNAL. [Von LXVI, 


constituting sufficient security, His findings are stated as * 
follows :—"In these circumstances I find and report that the 
security Offered is sufficient and may be accepted subject to 
Gopiram Bhotica charging, in a registered security bon’, his right, 
title and interest in the following properties, viz, . 

(1) 208, Cross Street, 

(2) 34, Strand Road, and 199 and 200, Darmahatta Street 

(3) 9, Chitpore Bridge Approach Road, and 

(4) rr, Chitpore Bridge Approach Road.” 

It appears that as regards properties Nos, 1 and 2 ‘Gopiram 
Bhotica claims tile by virtue of a bequest from his adoptive father 
and as regards properties Nos. 3 and 4 he claims title by virtue 
of auction-purchase at sales held by the Registrar of High Court, 
Original Side. The defendant petitioner preferred certain objec- 
tions before the Registrar, One of these objections is stated thus 
in the report “Gopiram is the adopted son of Shamdeo and as 
such received considerable properties from his adoptive father 
Shamdeo. These properties andthe properties acquired by him 
with the gains thereof are ancestral properties in his hands so far 
as his sons and grandsons are concerned. Gopiram has a son and. 
a grandson who are minors and an adopted son, He cannot” 
charge these properties as they are joint family properties.” The 
Registrar considered this objection and held that it was of no 
avail against the surety. The present application before this 
Court is filed by Sm. Bibhabati Debi objecting to the aforesaid 
finding of the Registrar in Insovency, and the point that is urged 
by Mr. Chatterji on her behalf is that the Registrar went wrong 
in deciding the aforesaid objection with regard to the title of 
Gopiram Bhotica. Mr. Roy for the plaintiff opposite party has 
contended that the objection is virtually an appeal from the order 
of the Registrar in Insolvency and that it would be contrary to 
the terms of our order in C, R. 1361 (F) of 1936 to question the 
finding of the Registrar that the security offered is sufficient, On 
this preliminary point Mr. Chatterji has argued that by reasén of 
the aforesaid order we had no further jurisdiction to determine 
the matter. 

Itis no doubt true that the order which was originally made 
on the 18th December, 1936, in C. R. 1361 (F) of 1936 under- 
went certain modifications asa result of which the time was 
extended and the Registrar in Insolvency was substituted in place 
of the Registrar of the Appellate Side. The application in 
pasagraph 7 of the petition puts the matter thus :—“seoweThe | 
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Registrar of the Hon'ble Court in its Insolvency jurisdiction was 
directed to test the sufficiency of the security so offered by the 
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Cry, . 


1937: 
yant 


plaintiff respondent abovenamed and to make his report as soon Sm. Bibhabati Debi 


as practicable, so that the matter migbt be completed within the 
said stl of May, 1937.” This description however is not correct 
if it is intended to mean that the condition as to security being 
found sufficient to the satisfaction of the Registrar in Insolvency 
was also modified, and that in its place it must be taken that the 
security must be to the satisfaction of this Court. There is no 
reason why we should not take the order to mean what it saya 
and there was indeed noreasonto make such a modification 
when the only reason for substituting the Registrar in Insolvency 
for the Registrar, Appellate Side, was that the former officer was 
better qualified t> determine the matter. An order of this nature 
requiring security to be takento the satisfaction of the lower 
Court is by no means uncommon and indeed it would be in 
accordance with the provisions of Or. XLI, rule 6 of the Code of 
Civil Procedure. Ordinarily in matters like this, this Court 
makes an order directing security to be taken to the satisfaction 
of the lower Court. Inthe present case as far as I recollect the 
Registrar was named in place of the lower Court, to suit the 
convenience of the parties. However there is no doubt that in 
such cases the intention in making such an order is that the 
lower Court should finally dispose of the matter and that it should 
not come up to this Court again. Mr. Chatterji could not cite 
to usany precedent foran appeal in such cases, He referred 
to the case of Audra Narain Jana v. Naba Kumar Das (1) 
That was a case where the High Court in appeal had directed the 
decree-holder to furnish security in immoveable property and 
it does not appear that there was any direction that this security 
should be to the satisfaction of the lower Court. The security 
was offered and accepted by the lower court which directed 
delivery of possession to the decree-holder. Against that order 
the% was an appeal. It was held that an appeal lay. That 
however does not touch the question that where the superior 
Court lays it down as an express condition that the security must 
be to the satisfaction of the lower court still an appeal would lie 
from the decision of the lower cour on that point. Iam not 
prepared to go so farasto say that by making such an order we 
divested ourselves of our jurisdiction to proceed any further in 
the matter. Onthe contrary, itis open to us to review our order 
(1) (1918) 2a C. W. N. 657. i e 
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on any yroper`ground for review. As a rhatter of fact, we did 
review the. order as to two essentials, first as regards the person 
designated to hold the enquiry and secondly as regards the time. 
But in this application itis not contended that the Registrar hag 
not acted im accordance with our order,.or that he. hae. acted 
improperly, or that he has not come to any finding as to the 
sufficiency or otherwise cf the security. He has held an enquiry 
and he js satisfied that the security is sufficient and he has recorded 
a finding on that point. What is contended for in this application 
ia that this finding is wrong ona point of law and we are invited 
to substitute our own opinion as to the sufficiency of this security 
in place of the opinion formed by the Registrar. Therefore by 
tbis application it is not prayed that the order which wa made on 
the 18th December; 1936 should be varied, but that on the basis of 
that order we should disagree with the Registrar and come to our 
own finding as tothe sufficiency of the security. It seems to us 
that this application is misconceived. What would happen now if 
the Registrar were to hold that he was not satisfied asto the 
sufficiency of the security? Would the plaintiff have a right of 
appeal against such a finding? A question like that, being the 
converse cage, came up for consideration in an English case on 
which Mr. Roy relied forthe plaintiff opposite party. Hoare & 
Ca. v. Morshead (1). Inthat case under Order XIV Rule 6 an 
order.was made by the Master granting the defendant leave to de- 
fend upon giving security for the amount claimed to the satisfaction 
ofthe Master within a certain time and that order was affirmed by 
the Judge.. Then the matter went back to the Master and he 
decided that the security offered was insufficient. Against that 
order an appeal was filed. It was contended in support of the 
appeal that where an order was made that security would be to 
the satisfaction of the Master he reilly acts by virtue of a delegation 
of the.power of a Judge to him and his decision must be subject 
to review by the Judge himself. This argument did not find favour 
with the Court. It was contended on the other hand in oppogftion 
to the appeal that ifthe defendant’s contention was right there 
might be series of appeals. This argument found favour with the 
Court and Mathew L. J. ia his judgment referred to it as one of 
the grounds.on which he héld that the appeal did not lie. It was 


“held also that the Master was not acting in the exercise of his 


jorisdiction as Master but as gersora designata. Mr. Roy has also 
drawn our attention to the case of Madan Theatres Ltd. v. Babylal 


ti) [1903] 2K. B 359. 
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Chomkhani (1) where a similar question came up for decision 
before Mr. Justice Panckridge in a different way. There im the 
matter of a petition for winding up of a Company to be taken off 
the file Lort-Williams J. directed that this should be done on the 
Company furnishing security to the satisfaction of the Registrar to 
the eatént of Rs. 50,000 within a fortnight and that in default the 
application should stand dismissed. On appeal the amount of 
security was reduced, but in other respects the conditions -weté 
affirmed. Thereafter the Registrar in Insolvency accepted thè 
security. Against that the creditor wished to appeal under rulé 15 
of Chapter VI of the Original Side Rules and Orders. Panckridge,-J. 
followed the English case cited above in holding that no appeal lay. 
At the same time he pointed out that the order was that the 
security should be to the satisfaction of the Registrar and not to 
the satisfaction of the Court and that it was not stated that the 
Registrar’s decision should be subject to appeal; and further that 
the Court had the power to make its terms as to security, Mr. 
Chatterji bas conceded thatin the present matter ‘the Registrar 
was not an officer acting under the rules of the Original Side and 
his decision is not subject to appeal under any Original Side Rules. 
He has also contended that the Registrar was not a persona 
designata, but that he was merely an officer of the Court making a 
report which it was for the Court to consider- and finally determine. 
In support of this he has referred to the case of Kutar Gangadhar 
Bagla v. Kanti Chunder Mukherjee (2). That case may be distin- 
guished. In that case the Registrar was directed to take aceounts 
in a mortgage suit andin the usual course his report would come 
up to Court for consideration. Meanwhile during the course of the 
taking of accounts by the Registrar a question arose as to whether 
certain payments were to be credited to capital or to the interest. 
The Registrar took a certain view and acting under rule 50 of 
Chapter XXVI of the Original Side Rules he made a special report 
referring to the Court for opinion. Ultimately the matter came up 
on appeal and Derbyshire C. J. observed as follow8:—-“In the 
present instance ata later stage, in the reference, the matter will 
come up before a learned Judge on report. It will then be open, 
in my view, to the mortgagors to raise the question whether the 
Registrar has, notwithstanding the opinion tenjered to him by a 
Judge of this Court, come to a correct decision both on facts and 
on law.” This is not the case here. It is contended by Mr. 
Chatterji that the Registrar has really submitted a report for the 


(1) (1924) 38 C, W. N, 433. (2) (1936) 40 C, W. N, 12647 
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final orders of this Court. As I have pointed out the order which 
was made by this Court on the 18th March, 1937 has been mis- 
construed. We directed the Registrar to finish the enquiry as 
soon as practicable so that the matter might be completed by the 
aforesaid date. By passing such an order we did not modify the 
essential condition that the security should be to the satisfaction of 
the Registrar in Insolvency. Mr. Roy has pointed out that in using 
the word ‘report’ the Registrar has merely followed the language 
which is usual in such cases on the Original Side. Whether 
that is so or not, it can only be said that the Registrar has duly 
reported to us, Lis finding that the security cflered is sufficient and 
may be accepted subject to the surety charging his right, title and 
interest in a registered security bond. Such a report is perfectly 
consistent with the order which we originally made. On all these 
grounds it seems to us that upon the present application we ought 
not to go bebind the finding of the Registrar to the effect that the 
security offered is sufficient. 

The preliminary objection must therefore prevail and the 
present application stands dismissed. In pursuance of the report of 
the Registrar in Insolvency dated 26th April, 1937 we direct that 
the plaintif opposite party do furnish security for the amount in 
the manner as reported by the Registrar in Insolvency. We make 
no order as to costs in this application. We allow time to the- 
plaintiff opposite, party till 25th May next in order to sompists the 
matter of furnishing security. 


Patterson, J. :—I agree. 
A, T. M. Application dismissed, 
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Before Mr. Justice R. E, Jack 


x HRIDAY NATH ROY AND OTHERS 
v. l i 
THE EMPEROR.* 


Good bekaviour—Criminal Frosedure Code (Act V of 18,8), Sec. -ror(2J— 
Froceeding, when to be taken--Temporary residence within the juris- 
diction—District Magistrate and not the Sub-Divisional Magistrate to 
institute proceedings—No evidence to show that the accused were within the 
local limits of the Magistrate’s jurisdiction—Order under section 118, if 
to stand— Notice of time and place of each of the overt acts. 

Under section 107(2) of the Criminal Procedure Code proceedings should not 
be taken unless either the person informed against or the place where the breach 
of the peace or disturbance is apprehended, is within the local limits of the 
Magistrate’s jurisdiction. ' 

Sub-section (2) of section 107 of the Criminal Procedure Code is intended 
to provide for cases where the accused although living outside the jurisdiction 
is alleged to baya come temporarily within the jurisdiction in order to commit 
offences. In such cases proceedings are to be taken by the District Magistrate 
and not by the Sub-Divisional Magistrate. . 

Where thera is no evidence to show that the accused persons were within 
the Iccal limits of the Magistrate’s jurisdiction at the time the proceedings were 
initiated the orders are liable to be set aside, 

Where different persons were found to do different overt acts for the threatens 
ing to assault it ls not necessary to give notice of the time and place of each of 
thé overt acts complained about, although it is advisable that in such cases a 
more detailed notice should be given so. that the accused may not be prejudiced 
by the vagueness of the notice merely that they were threatening to assault. 


| Application for Revision under section 439 of the Code of 
Criminal Procedure by the Accused. 


The five petitioners were directed under section 118 of the Code 
of Criminal Precedure to execute a bond of Rs. 309 each with two 
sureties each in like amount to keep the peace for one year and in 
default to undergo simple imprisonment for that period. 


Mr. Sudhansu Shekhar Mukerji for the Petitioners, 
Mr. Fanindra Mohan Sanyal for the Crown. 


* Criminal Revision No. 183 of 1937, agalnst the order of S. N. Guha Roy, 
Es, Additional Sessions Judge of Howrab, dated the 18th December, 1936, 
affirming on appeal that of B. Rahaman, E3q., Sub-Divisidnal Magistrate, rst 
class, Uluberla, dated thé 10th November, 1996. K 
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The judgment of the Court was as follows :— 

Jack, J. :—In this case a Rule has been issued calling upon 
the District Magistrate of Howrah to show cause why the order 
under section 118 ¿f the Code of Criminal Procedure directing the 
five petitioners to execute a bond of Rs. 300 each with two sureties 
each in like amount to keep the peace for one year and io default 
to indergo simple imprisonment for that period should not be set 
aside. The principal ground on which this order bas been attacked 
is that there being no evidence to show that the accused persons 
were within the local limits of the Magistrate’s jurisdiclion at the 
‘time the proceedings were iniliated the orders are liable to be set 
aside. Under section 107(2) it is laid down that proceedings should 
not be taken under that section unless either the person informed 
against or the place where the breach of the peace or disturbance is 
apprel.ended, is within the local limits of the Magistrate’s jurisdic- 
tion. In this case it is clear that the petitioners were living outside 
the Magistrate’s jurisdiction; and it has not been proved that they 
were witLin the jurisdiction of the Magistrate at the time the pro- 
ceedings were ititiated. As regards this point the learned Additional 
Sessions Judge holds that what is neccessary is mere temporary 
presence at the time of the occurrencs within the limits of the 
Magistrate’s jurisdiction, and that that has been proved in this case 
in the case of each of the petitioners. Under the clear wording of 
the section however proceedings cannot be taken against the 
accused unless they are within the local limits of the Magistrate’s 
jurisdiction. So that it is clear that when proceedings are initiated 
it must be shown that the accused petitioners were within the 
jurisdiction of the Magistrate. It would be quite sufficient if they 
were temporarily present within the jurisdiction at the time the 
proceedings were taken. But sut-section (2) of section roy is 
obviously intended to provide for cases like the present where the” 
accused although living outside the jurisdiction is alleged 
to have come- temporarily within the jurisdiction in.order 
to commit offences. Itis clear that proceedings ought ® have 
been taken by the District Magistrate and not by the Sub- 
Divisioral Magistrate. Iam of opizion that in the circumstarces 
the Sub-Divisional Magistrate has no jurisdiction. It is not 
necessary therefore.to go into other points, but there is something 
to be sail for the petitioners on the other grounds also, 


On the finding of the lower Appellate Court it appears that 
there is evidence against Hriday as regards one ovem act only, 
egainst Jatindra regarding two overt acts, against Birendra regard- 
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e ing one, against Manindra regarding one and against Bhojali 
Tegarding three; and these were merely threatening to assault 1937; 
and in one case chasing the opposite party Satyananda Roy. Hriday Nath Roy 
Again it is urged that there was no proper or adequate notice of v. 
the actse which wera complained of. As regards this I think that PER EOS 
although the notice might have been more precise it was sufficient Jack, F. 
to meet the requirements of law and I think it is not necessary mace 
in a case like the present to give notice of the time and place of 
each of the overt acts complained about, although, it is advisable 
thatin such cases a more detailed notice should be given so that b 
the petitioners miy not be pr judiced by the vaguencs3 of the 
„notice merely that they were threatening to assault. The ori- 
ginal detailed complaints were ab indoned, and no specific details 
were given as regards the allzgei intimidation or such other 
threats against Satyananda. 5 
It is clear from the findings that the petitioners were all living 
in Calcutta outside the limits: of local jurisdiction cf the Magistrate 
and the evidence appears to show that the acts wcre mostly 
sommittei ona Sunday when their shops in Calcutta were closed 
and they were able to appear on the scene of occurrence. The 
evidence does not show that at the time of the occurrence they 
wera living within the jurisdiction of the Magistrate nor does it 
show that at the time the proc2edings were initiated they were 
within his jurisdiction. 
The Rule must, therefore, be made absolute and the orders 
directing the petitioners to execute bonds are set asi le. 


H. K. B. Rule made absolute, 
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APPELLATE CIVIL. ° 
Before Mr, Justice M. C. Ghose, and Mr. Justice B. K. Mukherjea, 


THE BENGAL YOUNGMEN’S ZEMINDARY 
CO-OPERATIVE SOCIETY LTD. 


V. : 
NRITYA GOPAL SINHA.* 


_ Application — Separate account —Land Registration Act (VII B.C. of 1876), 
Sec. 70—Precedure to be followed by the Collector, when there is objection 
and when no objection— Determination of amcunt of separate revenue— 
Collector referring parties to Civil Court, if refers to any particular point— 
Admission, if conclusive evidence—Separate account, opening of, under 
Land Registration Act—Suit under Land Registration Act, Sec. 74——Refund 
of money for excass payment 


When a part proprietor makes an application for a separate account under 
section 7o of the Land Registration Act, 1876, the Collector has simply to 
record the share and the revenue payable for it as stated in the application of 
the proprietor, if there is no objection by the other recorded proprietors, In 
case of dispute the Collector cannot enquire or adjudicate but must refer the 

“parties to the Civil Court. The essential thing in the Civil Court is the determi- 
nation as to whether there is an agreement among the co-sharers, that the share 
of revenue payable in respect of the applicant’s share is what is stated by him 
in his petition. If there is no agreement then the matter has got to be judicially 
determired by the Civil Court and the Collector stays his hands till it is done. 
In the present case the amount of revenue s‘ated by the plaintiff in his applica- 
tion for separate account being disputed by the other co-sharers and there being 
no agreement, it was incumbent upon the Court to determine the plaintiffs share 
of revenue oa the materials placed before it. 


The determinalion of the amount of separate revenue rests with the Civil 
Ccurt where no agreement is admitted or found. 


, When the Collector refers the parties to Civil Court, he does not refer any 
particular point, which bas got to bz decided. As soon as he finds that there 
is‘dispute he asks the parties to approach the Civil Court, and after the Civil 
Court bas determined the point upon which there is disagreement, namely, the 
amount of revenue payable in respect of the portion of the plaintifi’e estate, 
the party comes back to the Collector, who fixes the jama payable for the 
separate account accordingly. 


A certain revenue paying estate comprised four Mouzas A, B,C and D, the 
annual revenue being Rs 89{-13 7 pies. The defendant Company purchased C 


* Appeal from Appellate Decree No rogt of 1934, against the decree of 
K. C. Basak, Esq., District Judge of Hooghly, dated tbe rsth January, 1934, 
reversing that of Pranendra Narayan Chowdhury, Esq., Additional Subordinate 


judge of Hooghly, dated the 31st July, 1922 and`remanding the case to the Court 
@ first instance, 
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e and D by a private conveyance and in the Kobala there was a recital made by Cin, 
the vendors to the effect that the revenue payable in respect of the two:Mouzas 
that were sold tothe defendant was Ra. 200 a year, Subsequently A and B 
were mortgaged by the Receiver appointed in respect of the said properties to , The Bengal Young: 
the defendant Company, who brought a suit to enforce the mortgage, and  Cgperitive. Sokety 
recovered*a decree in execution of which these two Mcuzas were soll and pur- > ba 
chased by the plaintiff, In the sale proclamation which was issued at the instance Nritya Gofal Sinha. 
ofthe defendant Company, they did not mention. the separated reveiue in > ="! Abu. o 
respect of the two Mouzis which they: were going to sell but they mentioned the aa 
total revenue in respect of the entire estate t i f 


“7936. 
— 


Hild, that there was no contract between the vendor and the purchaser that 
the purchaser wouid pay only Rs. 200 a year as revenue in respect of the, pur- 
chased portion of the estate irrespective of what may legally be due as 
Government revenue of the portion. 


That it was a statement of a fact and at the most cou'd be taken- = 


admission, which was not conclusive and could be explained away and shown to 
be wrong. 


Rani Chandra Kunwar v. Chiuzhrt Narpat Singk (1) and Ajit v. Aswatha 
(a) followed. 


That the statement was not a clear admission in respect of the Mouzas which 

the p'aintiff subsequently purchased at the execution sale. The- statement 
-related to the other two Mouzas, and it was only inferentially that it could affect -< - 
„the. Mouzas purchased by the plaintiff. g Fr 


That the recital was not binding on the plaintif, who, belies a` Sine coy at 
‘the mortgage sale, stepped into the shoes of both the mortgagor and mortgagee ` 
‘and represented them both. The mentioning in the sale proclamation the 
revenue in respect of the entire estate implied that there was no separate payment 
in respect‘of any portion of thesime Even assuming that this representation 
did not amount tó estoppel, the -admission in the Kobala in favour of the 
defendant, became altogether valueless and the plaintiff was not bound thereby: 


The opening of separate account does not mean a partition of the- estate and 
„the Civil Court is not bound to have a survey of the assets much like that which 
is done under the Estates Partition Act, when it has got to determine the revenge 
payable in respect of a separate account. The- Civil Court should determine: -the 
revenue payable by asharer by following a method which appears to it to be 
reasonable and proper under the circumstances, 


Uf there is no evidence that the qualities of Jands vary from place to place 
within the estate the abatement of revenue on the basis of ‘area is” sot 
improper or illegal After all, it isa measure of convenience and-the party who 

- feela any grievance has always the right to demand a Pee of, the estate in 


the strict sense of the word. . : a Sate 


A suit instituted in pursuance of an order made under section 74 of the Land 
-Registration Act, does not ordinarily contemplate a refund’ of: money! on 
account of excess payment made by the plaintif. But there gotia wrong 

(1) (1906) E. R. 34 L A. a7 ; L L. R. 29 All. 184, 5 C. L. aJe a i 

`~- (2) (1935) 62 C. L. J. 490; 40 C. W. N, 75. . 
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ja instituting a suit of a more comprehensive character in which relief of an 
incidental nature which follows from the main relief, is claimed by the plaintiff on 
payment of proper court-fee. 

In the present case it was particularly necessary as the claim would be other- 
wise barred by limitation 5 

Appeal by the Defendant Company. 

Suit praying fora declaration that the amount fixed by the 
Collector or such amount as the Court would think proper might 
be declared payable by him in respect of lis separate account. 
There was an additional prayer for refund of the sums paid by 
him in excess of the said amount, This suit was commenced by the 
plaintiff in pursuance of a reference made by the Commissioner. 


The material facts appear from the judgment. 


Messrs. Atul Chandra Gupta and Samarendra Krishna Deb. for 
the Appellants, 


Mr. Gopendra Nath Das for the Respondent. 
CAV 
The judgments of the Court were as follows :— 


B. K. Mukherjea, J.:—This appeal is on behalf of the defen- 
dant and arises out of a suit commenced by the plaintiff in pur- 
suance of a reference made by the Commissioner, Burdwan 
Division under section 74, Land Registration Act (Bengal Act VII 
of 1876). Tne facts shortly stated are these: Gobardhan Behari 
Basu and others were the proprietors cf Towzi Ne. 3500 of the 
Hooghly Collectorat2 which is a revenue paying estate, comprising 
four mouz7s vz, Tegachia, Bhabanipur, Narainpur and a certain 
share of Xaikala, the annual revenue being Ra. 894 13-7 pies. 
The defendant Company purchased two of the mouzas viz, 
Narainpur and Kaikala by a private conveyance dated the 12th 
of May 1916, and in that Kobala there wasa recital made by the 
vendors to the effect that the revenue payable in respect of the two 
mousas that were sold to the defendant was Rs.200a year. On 
21st July, 1919 the remaining two souzas were mortgaged bf the 


. Receiver appointed in respect of the said property to the defendant 


Company, who brought a suit to enforce the mortgage and reco- 
vered a decree in execution of which these two mougas were sold 
and purchased by the plaintif in 1926. After his purchase the 
plaintiff applied for opening a separate account in respect of these 
two mougas under section 7o of the Land R gistration Act. This 
prayer was granted by the Collector and the shares of the total 
revenue payable by the plaintiff and the defendant Company were 
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fixed at Rs. 439-12-0 pie and Ra, 43s-1-7 pies respectively. The 
defendant moved against this order to the Divisional Commis- 
tioner, who referred the parties to the Civil Court. The present 
suit was since then started by the plaintif and he prayed for a 
declaration that the amount fixed by the Collector, or such amount 
as the Court would think proper might be declared payable by him 
in respect of his separate account. There was an additional prayer 
for refund of the sums paid by bim in excessof the sail amount. 
The defendant Company resisted the claim of tie plaintiff on 
grounds inéer alia that the recital in the Kobala which mentioned 
the revenue payable by the defendant in respect of the two mousas 
Narainpur and Kaikala, as Re. 200 a year was binding on the 
plaintiff, who was the successor in interest of the original proprie- 
tors and that the Court had no juris liction to ix the revenue. It 
was further contended that in any event there could be no appor- 
tionment of revenue without ascertainment of the assets of the 
mousas. The Trial Court came to the conclusion that the recital 
in the Kobala fixing the revenue in respect of the two mus2s sold 
was not binding on the plaintiff. It held, nevertheless, that the 
plaintiffs suit must fail, ashe did not produce proper materials 
before the Court from which the asset of the ¢ousi could be deter- 
mined. It was not proper according to the Subordinate Judge to 
apportion the revenue upon the basis of area alone. 

The plaintiff appealed against this decree to the Court of the 
District Judge at Hooghly. The District Judge agreed with the 
Trial Court that the plaintiff was nct in the least affected by the 
term of the Kobala mentioned above. He, however, disagreed 
with the Subordinate Judge cn the other point and held that there 
being no questios of a partition of the estate, determination of the 
assets of the ¢ovsi was not necessary, and the calculation cf- separate 
revenue made by the Collector on the basis of area, was quite 
proper and satisfactory. In this view of the case the learned Judge 


- reversed the decision of the Trial Court and declared the revenue 


det@rmined by the Collector to be the proper revenue payable by 
the plaintiff in respect of bis separate account. As regards the claim 
for refund of the excess amounts made by the plaintiff, the matter 
was sent back to the Trial Court for a proper finding as to the exact 
amount due to the plaintiff. 


Against this decision the present appeal has been preferred. 
The proceeding in the Trial Court was, however, not stayed even 


- after the filing of the appeal, and the Subordinate Judge recorded 


a finding that a sum of Rs, 1017-2 together with interest was edue 
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Civ: to the plaintiff on account of the excess revenue paid by him. On , 


1936. receipt of this finding which was accepted Ly the District Judge a 
The Bengal Young- fresh decree was prepared by him incorporating the previous decree 
areles tA ọn .the question of separate revenue, and the present decision 

Lids ` regarding the amount of money payablə by the defendant to the 
Nritya Gopal Sinha, plaintiff. This subsequent decree, and the judgments cf the Courts 

— below have been brought up bers and treated as a part of the 
B, K. Mukheřjen F record of the second appeal mentioned above. 

Mr. Atul Chandra Gupta who has appeared on behalf of 
the appellant in this case has assailed the propriety of 
the decision on the fullowing four points: He has contended 
in the first place that a Court deciding a suit contemplated by 
section 74 of the Land Registration Act, has no jurisdiction to 
apportion revenue. Itcan only decide a question asto whether 
ihe amount alleged by the plaintiff to be paid heretofore as 
revenue in respect of the portion of the estate was in fact paid 
or not. 

In the second place be has argued that the plaintif as success_r 
an interest of the previous proprietors cannot go back upon the 
terms of the Kobala in favour of the di fendant, under which the 
latter was bound to pay Rs, 2coa year as revenue and nothing 
more. i 

Mr. Gupta’s „third contention is that if the question of appor- 
tionment arises. at all, it cannot bs properly made unless the 
aseets are determinzd ; and as the pluintiff has not adduced any 
evidence on the point his suit must fail. 

- Lastly it is said that the cliim for rcfund of excess amounts 
paid as revenus is cutside the purview cf a suit under section 74 
of the Land Registration Act, and no such prayer can be joined 
in a suit under that section. 

Now on the first point it appears that when a part proprietor 
makes an application for separate account under section 70 of 
the Land Registration Act, the application must contain a speci- 
fication of the lands which he holds and must state the anfourt 
of the Government revenue heretofore pail on account of such 
undivided interest. Notice is thereafter served by the Collector 
on the other co-sharers, and if no objection is made by any 
recorded proprietor a separate account is opened in terms of the 
petition. 

If objection is raised by any recorded proprietor the amount 
stated to be heretofore paid on account of revenue for the appli- 
cagt’s portion of the land, is not the amount which has been 


` 
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recognised by the sharers as Government revenue thereof the 
Collector refers the parties to the Civil Court, and suspends all 
proceedings till the question at issue is judicially determined. 
From this it seems that the Collector has simply tə record the 
share and the revenue payable for it as statelin the application 
of the proprietor, if there is no objection by the other recorded 
proprietors. Incase of dispute the Collector cannot enquire or 
adjudicate but must refer the parties to the Civil Court. Mr. 
Gupta argues that the only point et issue before the Civil Court 
is as to what was the amount of revenue pail heretofore in respect 
of the share, and the Court can go no further than that and 
determine as to what should be the proper amount payable. 
We are unable to agree with this restricted interpretation of the 
section, Ifthis argument is accepted then no separate account 
can be opened in respect of shares or portions of estates for 
which no separate revenue was heretofore being paid. In our 
opinion the essential thing in such cases isto determine as to 
whether there is an agreement among the co-sharers, that the 
share of revenue payable in respect of the applicant’s share is 
what is stated by him in bis petition. Ifthere is no agreement 
then the matter has got to be judicially determined by the Civil 
Court and the Collector stays his hands till itis done. In the 
present case the amount of revenue state] by the plaintiff in his 
application for separate account has been disputed by the other 
co-sharers, No agreement on this point has been found by the 
Court. Under such circumstances we think that it is incumbent 
upon the Court to determine the plaintifi’s share of revenue, on 
the materials placed before it. If the Civil Court were to stop 
at the finding that there was no agreement among the proprietors 
on the point, and nct to proceed any further, the result would 
be that the matter would again go back to the Collector, who is 
powerless to enquire into or adjudicate on the matter. In our 
opinion the determination of the amount of separate revenue 
restg with the Civil Court where no agreement is admitted or 
found. It will be seen further that when the Collector refers the 
parties to Civil Court, he does not refer any particular point, 
which has got to be decided. As soon ashe finds that thera is 
dispute he asks tke parties to approach the Civil Court, and 
after the Civil Court has determined the point upon which there 
is disagreement, viz, the amount of revenue payable in respect 
of the portion of the plaintifi’s estate, the party comes back to 


the Collector, who fixes the jama payable for the Separate account 
oes : j 
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accordingly. We accordingly over-rule the first contention of 
Mr. Gupta 

As regards the second point, Mr. Gupta argues that the present 
plaintif is notbing but a successor in interest of the old pro- 
prictors, he is therefore bound by any contract which the latter 
had entered into with the defen Jant, and he relies upon the recital 
in the defzndant’s Kobala where the revenue payable in respect of 
the two mougas purchased by the latter is stated to be Rs, 209 a 
year. One may say in the first place that thera is no contract 
here between the vendor and the purchaser, that the purchaser 
would pay only Rs, 200 a year as revenue in respect of the pur- 
chased portion of the estate irrespective of what may legally be 
due as Government revenue of the portion. It was a statement 
of a fact and at the most canbe taken asan admission. The 
admission is not conclusive, and can be explained away and 
shown to be wrong [Vide Rani Chandra Kunwar v. Chaulhri 
Narpat Singh (1); Ajit v. Aswatha(2)]. That it was a wrong 
statement is clear from the findings of both Courts, even if we 
do not go to the length of saying what the lower Courts have 
done, viz, that it wasa fraudulent recital. Inthe second place 
itis not a clear admission in respect of the mougas which the 
plaintiff subsequently purchased at the execution sale. The state- 
ment related to the other two mousas, and itis only inferentially 
that the s‘atement could affect the mousas purchased by the plain- 
tiff. But we have yet a stronger reason to bold that the recital is 
not binding on the plaintiff. The plaintiff is a purchaser at the 
mortgage sale, He therefore has stepped into the shoes of both the 
mortgagor and mortgagee and represents them both. The defendant 
company were themselves the mortgagee decree-holders and in 
the sale prcclamation which was issued at their instance, not only 
they did not mention the separated revenue in respect of the two 
mousas which they were going to sell but they mentioned the 
total revenue in respect of the entire susi, implying thereby that 
there was no separate payment in respect of any portion ®f the 
same, Even assuming that this representation does not amount 
to estoppel, the admission in the Kobala in favour of the defen- 
dant, becomes altogether valueless and we are unable to hold that 
the plaintiff is bound thereby. 

The third point raised by Mr. Gupta relates to the basis on 
which the revenue should te apportionei, We think that the 

(1) (1906) L, R. 341. A. 37; I L. R. 29 AIL 184; 5C. L, J, tis. 
e12) (1935) 62C. L. J. 420; 40C. W, N. 75 
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opening of separate account does not mean a partition of the 
estate, where of course assets have got to be determined after 
proper survey and prepiraion of record-of-rights. The Govern- 
ment’s security fur revenue is not jeopardised in the least by 
openings of separate accounts, and it is not possible to think that 
the Civil Court would bs bouni to have a survey of the assets 
much liks that which is done under the Estates Partition Act, 
when it has got to determine the revenue payable in respect of 
a separate account. The Civil Court in our opinion should deter- 
mine the revenue payable by a sharer by following a method 
which appears to it to be reasonable and proper under the cir- 
cumstances, If there is no evidence that the quality of lands vary 
from place to place within the ¢owsi we think that allotment of 
revenus on the basis of area, is not improper or illegal. After 
` all, it is a measure of convenience and nothing else, and the party 
who feels any grievance has always the right to demand a partition 
of the estate in the strict sense of the word. 3 


The fourth point is a purely technical one, and Mr. Gupta with 
his usual fairness, has not laid stress on it. Itis true that a suit 
instituted in pursuance of an order made under Section 74 of the 
Land Registration Act, does not ordinarily contemplate a refund 
of money on account of excess payment made by the plaintif. 
But there was nothing wrong in instituting a suit of a more 
comprehensive character, in which relief ofan incidental nature 

_ which follow from the main relief, is claimed by the plaintif on 
payment of proper court-fees. It was particularly necessary here 
as the claim would be otherwise barre] by limitation, 


We think therefore that all the points raised by Mr. Gupta fail, 
and the appeal must be dismissej with coste ` 


M. C. Ghose, J :—I agree.. 
AT. Me Appeal dismissed. 
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PRIVY COUNCIL. 


Present: Lord Alness, Sir George Lowndes and 
Sir Shadi Lal. 


THE COMMISSIONERS FOR THE PORT 
OF CALCUTTA 


Y. 


THE CORPORATION OF CALCUTTA, 


(On APPEAL FROM THE Hich COURT oF JUDICAIURE 
AT Fort WILLIAM IN BENGAL.] 


Statutory body — Railway owned by—Fipes of local authority under Railway 
line —Agreement that work to be done to pipes by Railway owners at local 
authority’s expense—Local authority's property flooded through alleged 
negligence of Railway owners’ sereant while doing work in connection with 
pipes—Whether such work is something done or purporting to be done in 
pwrsuince of Act incorporating Railway owners -Calcutta Port dct, 
(Bengal Act LIT of 1890), scction 142. 


A statutory body constituted under the Act of 1890, were the owners and 
operators of a double-track railway. A local authority hada pumping station 
near the railway to which water was led from a river by four pipes which passed 
beneath the railway. The railway owners having decided to lower the railway 
ata certain poiat in order to do away with the inconvenience of a level crossing 
existing there, were obliged to lower the local authority’s four pipes, and duly 
did so, carrying the pipes balow the railway line, as lowered, in three brick 
tunnels. Subsequently the local authority wished to increase their supply of 
water from the river, which involved the laying of an additional pipeline. As 
the new pipe also had to cross the railway line, it was agreed by letters passing 
between the parties that the railway owners’ staff should do the work of laying 
it at the local authority’s expense. As the result of a severe fall of rain, flooding 
took place, and the local authority’s pumping station -was flooded and damaged. 
The local authority alleged that the flooding of the pumping station was due 
to two holes made by the railway owners’ superintendent which the superinten- 
dent had allowed to remain open. The holes in question had been made by the 
superintendent directly in connection with the project of laying the additional 
pipe line for the local authority. The railway owners denied negligence 
and contended that they were in any event protected by section 142 of the Aot 
of 18901 


Held, (without deciding the question of negligence) that the local authority 
having, as disclosed by the letters passing between them and the railway owners, 
requested the latter asa statutory body todo certain work, andas the work 
related to the railway owners’ track and was being done on their Property, in 
their interest, and by thelr employees who were paid out of statutory funds, 
as the superintendent was, when he made the holes, solely “engaged in his 
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employees’ business, the railway owners were accordingly, when their superin- 
tendent made the‘holes, acting in a statutory and not ina private api 
and were therefore protected by the section, 


The words “‘or purporting or professing to be done” in section 142 of the 
Calcutta Port Act (which are absent from the English Public Authorities Protec- 
tion Act, 1893) postulate that work which is not done in pursuance of the 
statute may nevertheless ba accorded its protection if the work professes or 
purports to be done in pursuance of the statute. 


Held, further, that the Act of 1890 afforded protection not only in respect of 
a claim based on alleged breach of a statutory duty but also in respect of one 
based on an alleged omission to perform such a duty. 


Privy Council Appeal No. 71 of 1936 from a judgmert and 
decree of the High Court of Judicature, Calcutta, (Derbyshire, C. 
J. & Costello, J.) reversing a decision of the same Court in its 
Original Civil Jurisdiction, ( Buck/and, /.). 

The facts are fully stated in the judgment, E 


Fergus Morton, K C., L. P, E. Pugh and T. B. W. Ramsay, 
for the Appellants; A carefil examination of the facts shews that 
the holes made by the appellants’ superintendent were made in 
conection with the work of laying the respondents’ fifth pipe, and 
that they were made in the course of operations on or under the 
appellants’ railway track. Operations of that kind are within the 
scope of the appellants’ duties under the Act by which they were 
incorporated, and they are acccrdingly entitled to the protection 
aftorded them by section 142 of that Act. 


A. M. Dunne, K. C. and J. M. Fringle for the Respondents: 
The appellants, in doing the work in connection with which their 
superintendent made the holes, were acting in a private capacity 
and notin their statutory capacity, and they are accordingly not 
entitled to the protection of section 142. In doing the work they 
were acting in the capacity of private contractors working for the 
respondents, They had divested them-elves of their statutory 
capacity in undertaking to do the work: Referred to Bradford 
CoPtoration v, Myers (1). 

The appellants’ act of making the holes,. or their omission 
to close them up afterwards, was not something done or purporting 
or professing to be done in pursuance of the Calcutta Port Act. In 
any case, the Act must be strictly construed: While it affords 
protection against a claim basad on a breach of a statutory duty, 
it does not afford protection against a claim arising out of an 
omission to perform 4 statutory duty, 


(1) [1916] 1A. C. 242, 7 ° 
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Their Lordships’ judgment was delivered by 

Lord Alness :—This is an appeal from a judgment and decree 
ofthe High Court of Judicature in Calcutta, dated 329d August, 
1935, which reversed the judgment and decree of the same Court 
in its original civil jurisdiction, dated 8th June, 1934, and which 
decreed the respondents’ suit to recover from the appellants the 
sum of Rs. 44,612-9-4 as damages for negligence. 

The questions at issue are whether the appellants are liable 
for the damage caused by the flooding of the respondents’ pump- 
ing station, and whether their claim was barred by time in virtue of 
a provision in the Calcutta Port Act, 1890. 

The principal facts in the case are not in dispute, nor is the 
amount of damages due by the appellants, if liability is established. 

As their Lordships have formed a clear opinion that the res- 
pondects’ claim is statute barred, and, as their Lordships, in that 
view, deem it unnecessary toform or express an opinion on the 
question of negligence, it is possible to abridge the examination 
of the facts which would otherwise have been appropriate and ne- 
cessary. 

The appellants are a statutory body, constituted under the Cal- 
cutta Port Act (Bengal Act III of 1890). The respondents are a 
statutory body, constituted under the Calcutta Municipal Act 
(Bengal Act III of 1523). 

‘The appellants own and opperate a double track railway which 
runs north and scuth, on the east side of the river Hugli, and which 


-is parallel and adjacent to the river. The railway crosses at right 


angles the approach road to the Howrah Bridge, which links up 
the towns of Howrah and Calcutta, lying respectively on the west 
and east side of the river. The respondents have a pump house 
in the angle formed by the interception of the railway with the 
approach road. Unfiltered water for the use of the inhabitants of 
Calcutta is drawn from the river through four suction pipes, which 
run from the river under the appellants’ railway to the pump 
hous3. : ° 

In or about the year 1914, in order to avoid the inconvenience 
of the-then existiug arrangement, whereby the railway traversed 
the approach road by a level crossing, the appellants executed a 
scheme, in virtue of which the railway was carried under the 
approach road. This scheme involved the lowering of the res- 
pondents’ suction pipes, so as to keep them under the level of 
the railway. The appellants carried the respondents’ pipes from 
thariver side to the pump house in three brick-lined tunnels, 
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which were sealed up on the river side. The middle tunnel 
carried two pipes, and the tunnels on the north and south of it 
carried one pipe each. The appellants then laid the railway over 
the top of the roof of the tunnels. In order to affurd protection 
to the tunnels, they overlaid the roof with steel plates. 

To frotect the railway against flooding the appellants construc- 
ted a drain in the middle of the railway track. The drain ran into 
a sump, which was emptied by two pumps set up in a pump house 
belonging to tle appellants, and situated on the other side of the 
railway line from and just opposite to the respondents’ pump house. 
The respondents also had a sump in their pump house, with a 
small-pump attached to it. 

In the beginning of the year 1926, the respondents, being 
desirous of increasing their supply of unfiltered water from the 
river, discussed with the appellants a project for laying down a fifth 
pipe through which to draw water from the Hugli to the repon- 
dents’ pump house along a line south cf the southernmost of the 
existing pipelines. As this pipe, like the others, had to be carried 
across the appellants’ railway, it was agreed, by letters passing 
between the parties, and hereinafter referred to, in order tò ensure 
as little interference with the railway as possible, that the work 
should be cone by the appellants’ steff at the respondents’ 
expense. ; 

On arst and 22nd July, 1926, while the laying of the fifth pipe 
line was under discussion, an abnormal fall of rain occurred in 
Calcutta, and flooding ensue. In particular, the appellants’ subway 
was flooded. The water flowed into their pump house, and over- 
whelmed the pumps, It poured through the tunnels, and over 
certain screen walls into the respondents’ pump house. The whole 
pumping plant was thereby put out of action. 


The respondents, in their plaint, alleged that their pump house 
was flooded in consequence of the appellants’ negligence. They 
stated that the rush of water into the pump house was due to the 
existence of two holes under the steel plates, which were made by 
the appellants, or which they suffered to remain open. In both 
respects the appellants were alleged to have been guilty of 
negligende. A 


The appellants, in tbeir written statement, denied the charge 
of negligence, and they also denied responsibility for mĦiking 
the holes or leaving them open. They also charged the respon- 
dents with negligance. They further pleaded section 142 of the 
Calcutta Port Act as barring the respondents’ claim. ° 
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Several issues were framed for the trial of the`suit, The 
eleventh issue wasin these terms—‘Is the suit time barred by 
reason of section 142 of the Port Act?’ The section is in these 
terms :— 

“No suit shall bs brought against any person for anything done 
or purporting or professing to be done in pursuinc2 of this Act, 
after the expiration of 3 months from the day on which the cause 
of action in such suit shall have arisen.” 

This issue was determined by Mr. Justice Buckland on the 
pleadings in the appellants’ favour. This juigment was recalled 
on appeal, the Court of Appeal holding that the issue could not 
properly be determined until the facts had been investigated. 
The suit was accordingly remitted for trial. 

In the course of the trial, it emerged in eximination of the 
appellants’ witnesses, that the holes referred to had bzen made 


.in June, 1926, by or under the supervision of one Manotosh 


Chatterjee, a superintendent of works in the ¢ ppellants’ service, 
in connection with the project of laying the fifth pips liae already 
referred to, and in order to Iscate in the ground, as he alleged, 
the exact centre of the southern pipe in connection with the 
project of laying the fifth pipe line. 

Mr, Justice Buckland, after evidence and argument, delivered 
judgment on 8th June, 1934, dismissing the respondents’ suit. 
He held (1) that no negligence on the appellants’ part had been 
found, and (2) that, in any event, Chatterjee, in making the holes, 
was acting on behalf of the appellants in pursuance of the Calcutta 
Port Act, and (3) that the respondents’ claim was accordingly 
barred by section 142 of that Act. The learned ju lge accordingly 
dismissed the suit. 

From this judgment the respondents appealed. The Appeal 
Court, on 2and August, 1935, allowed the appeal, and passed a 
decree for the amount claimed. The learned ju iges of the Appeal 
Court held (1) that the cause of the damage to the respondents’ 
pumping station was the appellants’ negligence in leaving the 
holes open, and (2) that the appellants were not protected by 
section 142 of the Port Act, asthe acts of Chatterjze in making 
find leaving the holes open were not done by the appellants in 
pursuance of the Port Act, 


From that judgment the present appeal has been taken 
As already indicated, their Lordships regard themselves as 
absolved from considering and determining the issue of negli- 
Bence, inasmuch as they are satisfied that the appellants can 
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successfully invcke the protection of section 142 of the Port of 
Calcutta Act. 

In order to appieciate precisely the work which was being 
effected when the cause of action arose, it will be convenient in 
limine to bear in mind the terms of two letters which passed be- 
tween the appellants and respondents. On end February, 1926, 
the respondents’ constitutional engineer wrote to the secretary of 
the appellants in these terms :—~ 

“I bave the honour to inform you that this Corporation pro- 
poses to etect an additional 42” diar, suction pipe and to extend 
the existing jetty by about twelve feet in which to carry this pipe 
at the above Pumping Station. 

“I herewith enclose the plans relative to this proposal for your 
Commissioners’ information and beg to point out that this scheme 
will affect the river front of the henvy lift yard by honaning same 
at the North end by twelve feet. 


“As regards the crossing of your Commissioners subway and 
railway lines it is suggested that this work be executed by your 
Commissioners so that as little interference as possible will occur 
in the working of your railway and this matter has been discussed 
with your Commissioners’ Engineers who are preparing an estimate 
which will be laid before my Committee for their approval with 
regard to this portion of the work. 


“I shall be glad if you will look fb this natter and let me 
have the approval cf your Commissioners at an early date to the 
execution of this work,” 


‘The reply to that letter was in these terms :— 


“I beg to refer to your letter W. W. 6616 dated and February, 
1926, regarding a proposal to install an additional suction pipe at 
Mallick Ghat Pumping Station, which has since been discussed by 
you with the Commissioners’ Engineering Department. 


“It is agreed that the construction of the culvert from and 
incRiding the river side retaining wall to the back of the retaining 
wall at the Pump House should be carried out by the Commis- 
sioners’ Staff, and I enclose an estimate of Rs, 44,620 for this 
work. This estimate cahnot, however, be regarded as an accurate 
one, asit is difficult to estimate correctly the cost of some por- 
tions of the work, and itis quite possible that it may be consi- 
derably exceeded. The Corporation would of course be linble 
for any expenditure incurred over and above the estimated 
„amount which would be refunded, A nominal way-leave rental 
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of Re. r per annum would be charged for the pipes crossing the 
Commissioners’ land. 


“As regards the extension of the Mullick Ghat Jetty, the sanc- 
tion of the Local Government will be necessary under Section 83 
of the Calcutta Port Act, and Government insist, in all such 
cases, on an undertaking being given that any work below the 
high water mark at the time of construction will be removed 
without any claim to compensation if such removal be considered 
necessary by the Port Commissioners at any time in the interests 
of the Port.. The Chairman on receipt of a letter from the Chief 
Executive Officer, giving tbis undertaking, will propose to the 
Commissioners that they should recommend Government to 
accord sanction to the extension, Three copies of the plan should 
be attached to the letter.” 


Following on these letters, certain exploratory wurk proceeded, 
in which Chatterjee was employed. Both Courts accepted as 
accurate and reliable Chatterjee’s statement of what he did in 
making the holes, and why he made them. Both Courts! also 
accepted the view that Chatterjee was instructed to get measure- 
ments, and that he adopted his own method of procuring these. 
Was Chatterjee purporting or professing in what he did to act in 
pursuance of the Calcutta Port Act? Thati: thefquestion, The 
trial judge answered that question in the affirmative, and their 
Lordships think that he was right in so doing. 


The letters quoted disclose that an appeal had been made to 
the appell.nts as a statutory body todo certain work. To that 
appeal they assented. The work rlated to the appellants’ railway 
track, It was being done on their property, and in their interest. 
The workmen, including Chatterjee, were paid by the appellants, 
presumably from statutory funds, and the work was superintended 
by them. In what Chatterjee did or omitted to do, he was solely 
concerned with his employers’ business. Tke respondents’ argu- 
ment was that the appellants failed to repair a part of their rajway 
line, which was situated on their own land. In these. circumstances, 
it is vain, in their Lordships’ opinion, to suggest, as the‘respondents 
did, that the appellants were acting in a private capacity, or indeed, 
in any other than their statutory capacity. ' 

The suggestion made on behalf of the respondents in argument 
was that the appellants wera acting in the capacity of private con- 
tractors." Their Lordships are unable to accept this view. In 
poipt of fact, there was then no contract between the parties the 
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work being done was, as already stated, of an exploratory character, P.C. 
*A-contract may have b2en in contemplation of the parties; but it 1937. 

3 . a3 . 3 . ws wed 
was not in being. Their Lordships are clearly of opinion that the mhe Commissioners 
appellants did not divest themselves of their capacity asa Port for the Port of 


authority, and did not assume some other capacity, in having the aris 
work dong. The Corporation of 
` , Calcutta, 
Reliance was placed by the respondents on the cases of the a 
Lord Alness. 


Bradford Corporation v. Myers (1). Now, inasmuch as that case aa 
related to the construction of the Public Authorities Protection Act 

~.(1893), which contains language not to be found in the Indian 
“statute, and which omits language to be found in the Jatter, mani- 
festly the decision falls t be kandled with care, In particular, 
the English Act does not'contain the words " purporting or pro- 
fessing to act in puisuance of the statute.” Their Lordships 
regard these words as of pivotal importance. Their presence in the 
statute appears to postulate that work which is not done in pursu- 
ance of the statule miy nevertheless be accorded its protection, if 
the work professes or purports to be done in pursuance of the 
statute. The English Act was properly treated by the House in 
the Bradford case asone from which the words “ professing or 
purporting ” were omitted, and the observations of the House must, 
of course, be construed “ secundum subjectam materiem”. They 2 
have, in their Lordships’ judgment, no application to this case. 
Their Lordships can find nothing in the Bradford case which 
forbids the interpretation which they propose to attach to the 
Indian Act. Their Lordships were not referred to any decision on 
that Act, either by this Board or by any Court in India. It 
apparently therefore falls to be construed judicially for the first 
time. 

The respondents argued that the Indian statute fell to be strict- 
ly construed, and that, while it protects against a claim based on 
breach of statutory duty, it does not protect against an omission 
to perform a statutory duty. Their Lordships are unable to accept 
eithergrgument, The argument is unsupported by authority, or 
from any other source. , 

The Court of Appeal in their judgment would appear, their f 
Lordsbips think, to have forgotten (1) that tbe appellants were 
engaged in work desig ned for the protection of their railway, and 
(2) that the neglect complained of was leaving unrepaired a portion 
oí that railway. These circumstances, in their Lordships’ view, 


(1) [1916] 1 A. C. 242, 
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render it impossible to divorce the work which was being done 
from the statutory capacity in wbich the appellants were doing it. > 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, the cecree of the appellate 
side of the High Court set aside with costs, and the decree of 
Buckland J. dismissing the suit restored. The respondents must 
pay the costs cf the appeal. . 


Sanderson, Lee & Co.: Solicitors for the Appellants, 
T. L. Wilson & Co. : Solicitors for the Respondents, 


R C C Appeal allowed, 


APPELLATE CRIMINAL. 
Before Mr. Justice S. N. Guha and Mr. Justice C. C, Biswas. 
HARENDRA KUMAR MANDAL 
KING-EMPEROR.* 


Abetment—Charge—Non-particularisation of the species of abetment charged 
— Withholding reasonably suficient notice—Evidence Act (I of 1872), Sec- 
tions 32(1), 157—“Former statement,” meaning of. 


It is open to the prosecution to charge abetment generally, and then, if the 
evidence does not establish abetment other than in one particular fora, to rely 
on this particular form fora conviction. The charge amounts to notice to the 
accused that he has to meet a case of abetment in one or more of the different 
ways indicated in section 107 of the Indian Penal Code. 


The charge in this case was in these terms: “ That an unknown person or 
persons on the night of the 18th June, 1936, at Simulia, P. S. Mapgalkote 
committed the offence of murder of Khudiram, and that you at Simulia, P. S. 
Mangalkote, abetted the unknown person or persons in the commission of the 
sald offence of murder of Khudiram Mandal which was committed in consequence 
of your abetment, and thercby committed an offence punishable under 
sections 109/302 of the Indian Penal Code, and within the cognisance of the Court 


of Session. ” 3 


* Criminal Appeals Nos. 236 and 237 of 1937, against the sentence and con- 
viction passed by M. H B. Lethbridge, Esq., Sessions Judge of Burdwan, 
dated the 13th February, 1937. 


Vout. LXVI] HIGH COURT. : 


Hald, that in the circumstances of the cise the non-particularisation of the 
species of abetment charged resulted in withholding such reasonably sufficient 
notice as the accused were entitled to. 

Where a statement was said to have been made months before the alleged 
murder, itid not come within the terms of section 32{1) of ‘the Indian Evidence 
Act. 

The words " former statement ” in section 187 of the Indian Evidence Act 
mean a previous statement of the witness who is to be corroborated made on 
another occasioi, that is, on occasion other than that at which the subsequent 
statement requiring corroboration is made. 

Appeals by the Accused. 

The material facts appear from the judgment. 

Messrs. N, K, Basu and Sudhansu Sekhar Mookerjea for the 
Appellants, 

Afr, Manindra Nath Mookerjee for the Crown. 

C A. Ve 

The judgments of the Court were as follows: 

Biswas, J. :—These two appeals have been heard together. 
There are three appellants before us, Harendra Kumar Mandal, 
Amulya Bagdi and Ratan Paramanik. Appeal 236 is by Harendra 
and Appeal 237 is by the other twe. 

The appellants were charged with abetment of murder. The 
charge was in these terms :— 

“ That an unknown person or persons on the night of the 18th 
June, 1936, at Simulia, P. S. Mongalkote committed the offence of 
murder of Khudiram and that you at Simulia, P. S. Mongalkote, 
abetted the unknown person or persons in the commission of the 
said offence of murder of Khudiram Mandal which was committed 
in consequence of your abetment, and thereby committed an 
offence punishable under section 109/302 of the Indian Penal Code, 
and within the cognisance of the Court of Session. ” 

They were tried before the Sessions Judge of Burdwan, Mr. M. 
H. B, Lethbridge, by a jury, who returned a unanimous verdict of 
guilty against all the accused, and the learned Judge agreeing with 
the verdict sentenced each of them to transporation for life, 


The prosecution case briefly is that the deceased was a gomostha 
of the local zamindars, and that for some months past Harendra 
and Amulya had been contriving’ to get him killed. On the night 
of the alleged murder these two accused with Ratan were seen 
together in Harendra’s daifakkhana, and over-heard to say, “ The 
work must be finished tonight”, meaning the work of murdering 
Khudiram, It js sajd that Khudiram beld a salish that eyening’at 
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his Autcherry or baitakkhana at which Ratan was present, and that ° 
after the sa/isk he went home at about rr >. mM. for his meals. He 
ate a few pieces of bread in his house, and while returning from 
there to his daifakkhana to sleep, was murdered on the way, The 
prosecution cannot say who committed the murder, but ‘their case 
is that the deceased was escorted by Ratan on the way from the 
baitakkhana to his house and back. They bave also given’evidence 
that Amulya and Ratan were seen toge’her on the night of the 
murder near the scene of the crime, hurrying from south t> north 
with their clothes tucked up in mav/kocha fashion, and further that 
Amulya and his son were seen washing their clothes in a tank near 
by very late at night. The dead body was discovered in Kashinath’s 
khamar the next morning, and was identified to be that of 
Khudiram Mandal. 


The appellants have assailed the Judge’s charge to the jury on 
various grounds of misdirection. A preliminary point is taken that 
the charge as framed was too vague, thereby prejudicing the 


“accused. The complaint is that the charge did not specify the 


particular species of abetment « f which the appellants were accused. 
Section 107 of the Indian Penal Code shows that abetmert may be 
by instiga‘ion, or by engaging in a conspiracy to commit the offence 
abetted, or by intentionally aiding a person to commitit. From 
the judge’s summing it is clear that the ‘prosecution case was one of 
abetment in the second of the three ways mentioned, but the 
appellants argue that this had not been indicated to them at the 
commencement of the trial, and that the summing up cannot there- 
fore be regarded as having cured the prejudice that had been 
already occasioned. We do not think that the accused have really 
made out a case of prejudice on this head. It wasin our opinion 
open to the prosecution to charge abelment generally, and then, if 
the evidence did not establish abetment other than in one particular 
form, to rely on this particular form for a conviction. The charge 
would amount to notice to the accused that they had to emeet a 
case of abetment in one or more of the different ways indicated in 
section 107. Section 221(2), Criminal Procedure Code says that if 


` the law which creates the cffence gives it any specific name, the 


offence may be described inthe charge by that name only, and 
section 222(1) requires that the charge shall contain such particulars 
as are reasonably sufficient to give the accused notice of the matter 
with which he is charged. It cannot be said that the nature of the 
gase here wes such that the nor-particularisation of the species of 


` abetment charged resulted in withholding such reasonably sufficient 


Vor, LXVI.] HIGH COURT, 


notice as the appellants were entitled to. It would no doubt have 
been better, having regard to the evidence which the prosecution 
had at their disposal, to have made the charge more specific, 

The next complaint is that the medical evidence in the case was 
not put ‘airly cr properly before the jury, and that in particular, 
this evilence was not pl ced before them in relation to, other 
evidence, specially to that of P. W. 1, the deceased’s widow, and 
of P. W. 5, the local zamindar. We think there is substance in 
this complaint. P. W.1 said that the deceased came back to the 
house at about 11 P. a. on the night of the murder to take his 
meals, and that he ectually took one or two pieces of bread and 
some milk, She denied that she had stated before the police that 
the deceased had taken four pieces of bread and some vegetables, 
P. W. 5’s evidence is that there was a feast at his house on the day 
of occurrence, and that the deceased took a meal of chira, jack 
fruit, mangoe, plantains and other things at the feast at 2-30 or 
3P?.M. The dcector, S. P. Roy Chowdhury, could not be examined 
in the Sessions Court, but his Cerosition before the committing 
Magistrate was put in. His evidence is as follows :— 

* Abdomen :—Stc mach—' ealthy, contained about 134 pound of 
semi liquid grcel like -rownish coloured food with few particles of 
undigested jack fruit and few particles of chiza. ” 

In cress-examination Le said this :— 

“The food found inthe stomach was probably taken by the 
deceased about an hour before his death. Ordinary rofi takes 
about 3 or 4 hours to be digested by a man of normal health.” 

Now, if the medical evidence is taken along with that of P. W. 
1, the murder must have taken place at least 3 or 4 hours after 
Ir P. M, when the deceased is said to Lave taken’ his evening meal 
of “one or two pieces of bread.” This would, however, be incom- 
sistent with the evidence of P. W, 4 (Umapada Mondal) who said 
that he saw Ratan and Amulya walking with hurried steps with 
mulgocha on at about midnight. If, on the other hand, the medical 
evidence is taken with that of P., W. 5, the murder must have taken 
place about an hour after the deceased had taken his meal of jack 
fruit and ciza at the feast at the house of the witness that after- 
noon. In either case, the medical evidence would falsify the prose- 
cution story as to the time of the occurrence. It does not appear 
that the learned Judge put the matter in this way before the jury, 
as undoubtedly he skould have done, having special regard to the 
fact that the evidence on this part of the case was circumstantial. 
The learned Judge no doubt drew attention fo the defence drgu- 
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ment that the medical cvidence belied the story that Khudiram 
went home on the day of the murder at rr P. M. for his evening 
meal. But he went on to tell the jury :— 


“If either the prosecution or the defence want to make an 
argument like that, they should put that question directly to the 
doctor. In this case they should put the question in this way :— 
‘If Khudiram had eaten 3 or 4 pieces of biead at about rt o’clock 
in the night, would you expect to find them still undigested in the 
stomach?’ ” ¿ 


This was a clear suggestion to the jury that the defence had not 
put such a case to the doctor, but as we have shown, this is directly 
negatived by the crossexamination of this witness which ison 
record. We are of opinion that this was a serious mis-direction in 
the case. 


The next point relates to the admissibility of certain evidence 
which was given to corroborate the testimony of the witnesses 
who spoke to the alleged conspiracy to murder Khudiram. 
These witnesses were Obed Sheik (P. W. 7), Solai Sheik (P. W. 8), 
Gholam Molla (P. W. 12), and Elahi Sheik (P. W. 13). They 
were all bad characters and three of them were registered dagis 
under the Criminal Tribes Act. The learned Judge warned the 
jury that these were not men whose words they could trust, but 
pointed out that in the case of two of them, Obed and Solai, there 
was some corroboration. Itis the evidence of this corroboration 
that is objected to. In the case of Obed, the corroboration 
is said to be that of the zaminder, P. W. 5., and in the case 
of Solai, the evidence of Bhabani and‘ Bhupati, P. W.s 15 and 
16, among others. 


Obed speaks to an incident which took place in Aswin 1342, 
ie. several months before the murder, when accused Haren and 
Amulya approached him with an cffer to hire his services for 
Rs. 200 or Rs. 4co for killing Khudiram. He reported, the 
matter the next morning to Khudiram, who brought it to the 
notice of the ziminder, P. W.5. The ziminder then sent for 
the witness as well as for Harendra and Amulya. At this meeting 
Haren and Amulya were questioned as to what Obed had 
reported against them to Khudiram. The zaminder has given 
evidence about the statement which Khnudiram had made to 
him on the subject, and this is said to corroborate Obed. The 
appellants object that Khudiram’s statement cannot be proved 
in fhis way, as it could not be brought within section 32 (I) of 
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the Indian Evidence Act and tbey rely on the cases of mpera- . SEAL: 

° trix v. Rudra (1) and Autar Singh v. Emperor (2). It JIT 
seems to us, having regard to the fact that the statement is said Harendra Kumar 
to have been made months before the alleged murder, it could Mandal 


hardly come within the terms of section 32(1). It could not King-Emperor, 
be regafded as a statement asto the cause of Khudiram’s death, Biswas, F, 
and it would be straining the language of this sub-section very —— 
much to hold that it came within the words, “statement as to 

any of the circumstances of the transaction which resulted in his 

deatb.” On the evidence of Obed as wellas of the zamindar, 

it is clear that the death of Khudiram was not brought about 

as the result of what had been proposed by the accused to 

Obed and what the deceased is said to have reported to the 

zamindar. 

Then, as to the evidence cf Solai, who speaks to Amulya 
having sent for him about a week before the murder and asked 
him asto whether he could secure men to do the killing, and to 
his having refused to do so. The corroboration is sought to be 
found in the evidence of Bhabani and Bhupati, among others, 
who say that on the morrow of the murder, Solai gave out to 
the people who were assembled near the dead body that he had 
been approached by Amulya afew days ago with that object. 
This is really trying to secure confirmation of Solai’s statement 
by evidence of witnesses who had heard him make that state- 
ment. Inour opinion, this might be corroboration of the fact 
that Solai had made that statement in the presence of others 
on the day following the murder, but is certainly not corrobora- 
tion of Solai’s statement that Amulya had approched him in the 
manner suggested. There is no evidence that Solai had made 
any statement regarding this matter anywhere else at any previous 
time, and so there was no former statement by him on the sub- 
ject within the meaning of section 157 .of the Indian Evidence 
Act which could corroborate his present and subsequent state- 
men. The words “former statement” in section 157 mean a 
previous statement of the witness who is to be corroborated made 
on another occasion, ie., an occasion other than that at which the 
subsequent statement requiring corroboration is made, 

We think, therefore, that much of the evidence which the 
learned Judge relied upon as corroboration of Obsd and Solai 
was really not admissible, and tbere was thus a material mis- 
direction in this respect. There is other corroboration, however, 


(1) 1900) I. L. R, a5 Bom. 45 (3) (1923) 25 Cr. L. J. 1149, 
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of thé evidenca of these witnesses, and we cannot say that if 
the inadmissible evidence is left out, there would be no. casé to 
go to the jury. The corroboration of these witnesses may fail 
as regards particular mattars, but if the jury think that their 
evidence is generally corroborated, it would be for them to 
say what value to attach to their testimony on the particular 
pointe. 

We need not say more, specially as we have come to the 
conclusion that there is evidence to go to the jury inthe case, 
and must consequently order a re-trial. The learned Advocates 
strongly pressed for an acquittal, but we think that would not ba 
in the interests of justice. 

We accordingly set aside the convictions and sentences passed 
on the accused, and direct that they be re-tried by the Seg- 
sions Judge before another jury on the charge of abetment of 
murder, and suggest that at such re-trial the charge be made 


more specific, ifthe prosecution really seek to make out a case 


under only one of the clauses of section roy of the Indian 
Penal Code. 

The appellants are on bail now and will continue to be on the 
same bail. ~ 

Guha, J. :—I agree. 


A T. M Retrial ordered, 
APPELLATE CIVIL. 
Bejore Ms, Justice C. C. Biswas. 
NAGENDRA BALA DEVI . 
v, 


BAIDYANATH CHAKRABARTY.* 
gr 1k 


Document—Construction of—Repugnancy belween two parts of the deed— 
Erroneous statement as to dimensions. 


In a conveyance of two plots of land ta favour of the appellant executed by 
the respondent, the lands conveyed were identical with the lands stated in a 


*Appeals from Appellate Decrees Nos. 1426 and 1427 of 1936, against the 
decrees of D, N. Guha, Esq., ‘1st Subordinate Judge, Howrab, dated the agth of 
May, 1936, affirming those of R, K. Das, Esq., 2nd Munsif, Howrah, dated the 
goth of April, 1935. 
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certain lease. No dimensions of the plots were given similar to those given 
ein the lease, At the foot of the document was appendeda schedule, iñ which 
the boundaries of the lands sold were given, following the descriptions previous- 
ly given in the lease. There was a rider at the end of the schedule to the con- 
veyance deed. Actual measurements disclosed a repugnancy between the ridir 
and the rest of the document. The repugnancy turned out to be a case of 
misdescription in the rider 1 par i 


Heid, that the rider would not prevail over the recital in the body of 
the conveyance. + 

Inve Webber's Settlement (1); Bateson v. Gosling (2); Wilkinson v. 
Malin (3); Liwellyn v, Earl of Forsey (4); Cowen v. Truefitt, Lid., (5) and 
Mellor v Walmesley (6) referred to. 

That it was not possible to read the words In the ridet to the schedule 
in any way limiting the extent of the plots conveyed and the plots must be 
taken to have been conveyed according to the dimensions mentioned tn the 
lease. a 

Defendant is the Appellant in Appeal from Appellate Decree 
No. 1426 cf 1936, and the Plaintiff in Appeal from Appellate 
Decree No. 1427 of 1936. 


The material facts appear from the judgment. 


Messrs. Bijoy Kumar Bhattacharjee and Nagendra Kumar Bose 
for the Appellant. 


Mr. Prabhas Chandra Chatterjee for the Respondent. 
- C A, V 
The following judgment was delivered ; 


Biswas, J :—These two appeals arise out of two connected 
suits which were heard together and are governed by the 
same judgments. ‘The plaintiff in the one was defendant in the 
other. To avcid confusion I shall refer to the parties by their 
names, F 

The earlier suit (Title Suit 1148 of 1933) was by Baidya Nath 
Chakrabarty and has given rise to Appeal from Appellate Decree 
No. 1426 of 1936, and the other suit (Title Suit 1538 of 1933) 
which was filed about ten months liter, was by Nagendra Bala and 
corresponds to Appeal from Appellate Decree No, 1427 of 
1936. 

Nagendra Bala lost both the suits in the Courte below. Hence 
these two appeals by her. 

(1) (1850) 17 Sim. 221 (222); 19 L. J. Ch. 445 (446). ` 

(2) (1871) L, R. 7 C. P. 9 (13). . 

(3) (1832) 2 Cr, & J. 636 (649) ; 1 L. J. Ex. 224 (230). 

(4) (1843) 11 M. & W. 183 (189) 5 12 L. J. Ex. 243 (246). 

(5) [1898] 2 Ch. 551 (554). ` (6) [1904] 2 Ch. 525 (533) 
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There are three plots of. land involved in the present dispute 
which I shall refer-to as-plots A, B, and C. Plot A is dag No. 
rox of the last Howrah Town Survey of rorq-1s. It is admitted 
that Nagendra Bala is the present owner of all the three plots, 
having acquiréd them by purchase under two conveyances, both 
bearing the same date, the 24th November, 1932. The* question 
at issue between the parties is substantially one as to the extent of 
plots B and C which passed under these doc uments, 


Nagendra Bala’s case is that these two Pioa are ‘of the per 


-ing dimensions :— 


Plot paige east to west by 7 ft. north to south. 

Plot C—r12 ft. north to south by 1 ft. east to west. 

Plot @ is to the south of plot 4 and adjoins its southern boun- 
dary east to west from the eastern extremity of it, while plot C is 
contiguous to plot 4 and adjoins its eastern boundary. It is said 
that according to these dimensions, plot 8 would extend on the 
south about 6 inches beyond the existing pucca wall of a kitchen 
standing on the plot, and on the east about 15 inches beyond the 
wall of the same kitchen on that side. As to plot C, it is said tobe 
disconnected with plot Z, being a detached piece of land running 
alongside the eastern boundary of plot 4, as already stated, but 
lying more towards the north. 


Baidya Nath’s case is that plot Ø is really limited on its 
southern and eastein sides by the walls of the kitchen, and that 
Nagendra Bala has by ‘projecting the southern and eastern 
cornices of her two-storied building on this plot beyond these 
limits encroached on his land. Schedule Ga of his plaint shows 
this alleged encroachment, He also complains of the opening of 
certain windows onthe east on the first floor of the two-storied 
building at plot 2. As regards plot C, he says that it is con- 
tinuous with plot B, going from ‘south to north at right angles 
to its northern boundary, and as already stated, alongside the 
eastern boundary of plot 4. Itis common case that Nagendra 
Bala's predecessor-in-interest Sm, Sucharuhashini opened # door 
along the eattern boundary of plot 4 at a point nya shown in the 
sketch map` annexed to the plaint in Nagendra Bala’s suit, which 
Baidya Nath is said to have closed up. According to Nagendra 


Bala, this door is outside plot C, while according to Baidya Nath 
it would be inside this plot. 


On the judgments of the court below and on the arguments 
of both sides before me, it seems that the question in controversy 
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will Kave to be determined by reference io the documents, It is ` 


aao 


necessary, ‘therefore, to examing them. 7 
We need not go further back than 1910. On the 29th June 
of that year, one Sm. Sucharuhasbini purchased plot A from 
some Butmans. This is not disputed. The sale. deed is Ex. Æ 
and its importance lies inthe fact that a plan is annexed to it 
showing the existence of gucca walls on the eastern and southern 
boundaries of the land sold. A little over 3 years later, on the 
28th August, 1913, Sm. Sucharuhashini’ took a 12 years’ lease of 
the two adjoining plots B and C from Baidya Nath’s father, 
Kedar Nath Chakrabarty. The lease is a registered instrument, 
Ex. C,and it is a very important document in the case, being 
really the sheet-anchor of Nagendra Bala. In this document the 
two plots ‘are described not merely by reference to boundaries, 
but by giving their exact dimensions as stated by Nagendra Bala 
in her plaint, If, therefore, at the date of the lease, the eastern 
and southern boundaries of plot A were fixed or capable of be- 
ing definitely ascertained by reference to some prominent land- 
Marks like the pucca walls shown inthe sketch map annexed to 
Ex, Æ, it would be the easiest thing to determine the outer 
limits of the plots which were demised by Ax. Con the south 
and on the east. lt would be merely a question of taking a 
measuring tape and laying it across for the requisite distance from 
these fixed boundary lines. ; 
It appears that Sm. Sucharuhashini did not give up the lands 
in plots B and Con the expiry of her lease. Thisled to an 
ejectment suit by Baidya Nath (Title Suit No. 535 of 1925) 
against her, and a decree for ejectment on the roth Merch, 
1927. Sm. Sucharuhashini’s interest in plot 4 was subsequently 
sold away in execution of a mortgage decree and purchased by 
one -Haripada Dutt on the rath January, 1922. On the 24th 
November, 1932, Haripada in his turn conveyed this plot to 
Nagendra Bala. On the same date Nagendra Bala took another 
conveyance fion Baidya Nath in respect of the two adjoining 
plots Band C. This conveyance is Ax, B. and is also a docu- 
ment of great importance in this case. This conveyance expressly 
recites the lease of the 28th August, 1913 (Æx. C) as well as 
the ejectment decree obtained by Baidya Nath against Sm. 
Sucharuhashini, ‘and the recitals are clear enough to show that 
the lands conveyed were taken ‘to be identical with the lands 
which were the subject matter of the lease‘and of the ejectment 
decree. No-dimensions of the plots were; however, given in the 
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* conveyance similar to those given in the lease. At the foot ofe 

i927; the document was appended a schedule, in which the boundaries 
Nagendra Bala of the lands sold were given, following the descriptions previ- 

Baidyanath ously given in the lease. It is Nagendra Bala’s contention 
Chakrabarty, that the dimensions, though not expressly stated, «must be 
Blige: x. deemed to be incorporated in the conveyance by reason of the 

— ref:rence to the lease in the body of the document, It appears, 
however, that there is a rider added at the end of the 
schedule to this effect: “Beyond the existing walls to the 
east and south of the lands sold (i. e., the outer walls of the 
kitchen standing on plot Æ), there is no other land, and you 
(i. e., the vendee Nagendra B:la) will not be entitled to use the 
same”, and it is further stated that the annual rent of 2 
as, in respect of the sail lands is payable in the office of Shib 
Chandra Dhang, this being the annual rent also stated in the 
lease. 

Tle question in these appeals really turns on the effect of this 
rider. Was it intended to cut down in any way the dispositive part 
of the conveyance as contained in the recitals in the body of it? 
In other words, did the rider amount to a reservation in favour of 
the vendor of any strip or strips of land out of the lands previously 
described, that is to say, was it meant to limit the extent of the 
lands conveyed on the southern and eastern side by the “existing 
walls ”, irrespective of actual dimensions ? Or, on the cther hand, 
was the rider intended merely to indicate with precision the 
southern and eastern boundaries on the footing that it was quite 
consistent with the recitals in the body of the document, and 
necessarily, therefore, consistent with the dimensions given in the 
previous lease referred to therein? In either case, it is to be 
observed, there is no dispute that according to the recitals in the 
body of the conveyance the lands conveyed are the identical lands 
as had been demised under the lease Æx, C. 

The learned advocate for Baidya Nath frankly stated that his 
case was not that any reservation was intended, but that thé rider 
was added by way of confirming the dispositive part of the convey- 
ance. The case, therefore, comes under the second of the alter- 
natives set out before. It so turns out, however, whatever the 
parties might have intended that actual measurements disclose a 
repugnancy between the rider and the rest of the document, If 
the plots are taken to be of the dimensions stated in the lease, and 
measurements are made from the fixed land-marks being the pucca 
walls or remains of the walls shown in the sketch map attached to 
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Xx. E, it is admitted that the plots will extend beyond the kitchen 
walls referred to in the rider both on the south and on the east, 

The question is, whether in such circumstances the rider will 
prevail over the recital in the body of the conveyance. In my 
opinion, the answer must b3 in the negative. On the facts stated, 
it is quite clear that in any view the rider cannot be said to have 
correctly expressed the intention of the parties, ifand in so far as 
it seeks to effect a reduction of the dimensions of the plots, That 
being so, it must be held that the lands which were conveyed to 
Nagendra Bala by Æx. Z were tLe same as had been previously 
lewed out under Ax. C. 

This conclusion would be quite in accordance with the true 
principle of construction of deeds in such circumstances, As 
Shadwell, V, C., put it in Ju re Webbers Seltcement (1): 

“ The rule in construing a deed was, that the first words were 
the controlling ones, and if, therefore, the second portion was 
inconsistent with the first, it must be disregarded. ” 

To the same effect is the observation of Willes, J, in Bateson 
v. Gosling (2): 

“The rule of law is clear, ihat if there be two clauses or parts of 
a deed repugnant one to the other, the first part shall be received 
and the latter rejected, except there be some special reason to the 
contrary. ” 

The repugnancy in the present case, as I have shown, turns out 
to be a case of misdescription in the rider: t'e misdescription must 
th.refore, be rejacted. Referenc: may be made in this connection 
to the case of Wilkinson v, Matin (3), where Lyndhurst, J, delb 
vering the judgment of the Court, said this:— 

“ By the deed of 1807, the land upon which the school house was 
afterwards built was conveyed, and the words of the deed of 1807 
and 1827 are the same. Looking at the two deeds, it is impossible 
not to say that there was an intention to convey the same property 
precisely in 1827 as had been conveyed in 1807. But then it is 
said, there is a misdescription as to the occupation, No doubt the 
description of the occupation is incorrect; but as the words are 
sufficiently large to convey the whole of the property, we think the 
description as to the occupation will not vitiate. This opinion may 
be supported on the authority of several cases, ” 


(1) (1850) 17 Sim 221 (222); 19 L. J. Ch. 445 (446). 
(2) (.871) L. R. 7 C. P. 9 (12). 
(3) (1832) a Cr. & J. 636 (649) ; 1 L. J. Ex. 234 (240). ° 
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-` As Parke, B., again, put it in Lewellyn v. Earl of Jersey (x): 

“Then the other rule of law applies, that as soon as there is an 
adequate ‘and éufficient definition with convenient certainty, of 
what is inténded to pass by a deed, any subsequent erroneous 
‘Addition will not vitiate it, according to the maxim, Jalsa demon- 
St¥atio non noc.” 

° The rule was again laid down in this way by Romer, J, in 
Cowen w. Trucfitt, Ltd. (2). 

’ “In construing a deed purporting to assure a property, if there 
be a description of the property sufficient to render certain what 
is intended, tke addition of a wrong name or ofan erroneous 
enumeration of particulars, will have no effect.” 

In another case, Mellor v. Walmesiey (3), Swinfen Eady, J. 
said at p. 533 :— f 

- “Any erroneous statement as to dimensions or quantity cr 
any inaccuracy in the plan will not vitiate the de&cription or 
have any effect.” + 

Itis not necessiry to multiply authorities which leave the 
matter in no doubt, and I repeat accordingly that it'is not possible 
to read the words in the rider to the schedule of Hx. B as in any 
way limiting the extent-of the plots conveyed to the <“existing 
walls” of the kitchen on plot B as suggested therein. On the 
other hand, I hold that the plots must be taken to have been 
conveyed acéording to the dimensions mentioned in the lease 
Ex C, 


Nagendra Bala’s contention in these appeals must, therefore, 
prevail. It is pointed out by Mr. Chatterjze that there is no finding 
as to the exact extent of the lands beyond the kitchen walls on 
the south and .the east, which in the view I have taken must be 
regarded as comprised in Nagendra Bala’s conveyance Ax. B, 
The extent of the alleged encroachment beyond the walls, was, 
however, shown by Baidya Nath in echedule ga of his plaint, and 
the: case, appears to have been fought out in the courts below on 
the basis that this would be an encroachment only if the limit’ “set 
out in the rider prevailed, not if the plots were held to have 
been -conveyed according to the dimensions given in the lease, 
In that view, I do not think a remand would be justified or 
is necessary fora finding. It is enough to say that Baidya Nath’s 
claim as to the alleged encroachment must fail. As already stated, 


(1) (1843) 11 M. & W. 183 (189); 12 L. J. Ex, 243 (246), ; 
(2) [1898] 2 Ch. 551 (554). fa 
#3) [t904] 2Ch. 925 (533). : is 
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Baidya Nath also complained about certain windows ón the first 
floor of Nagendra Bala’s building at plot Z, but this part of thé 
case was not pressed in the cour ts below. < 
The result is that Baidya'Nath’s suit Z. S. z748 of 1033, fails 
in its entirety and is dismigsed with costs in‘ all the Courts., os a 
1426 of 7936 is accordingly allowed. E 
As regards Nagendra Bala’s suit Z. S. T528 of 1933. which is 
the subject-matter of S. 4. 1427 of 1936, as a “result of my decisioti 
in the other suit, ber claim as to the window on the ground flvor 
in the eastern wall on plot B at point xa in the sketch map annex- 
ed to her plaint must succeed, and there will be a declaration of 
her right in respsct thereof and a decree against Badya Nath for 
removal of all obstruction therefrom, As to the door on the” east 
at point aya, which had been opened out by her predecessor-in- 
interest Sm, Sucharuhashini, the position is this. As I have 
~ pointed out already, this door would be upon her own land in 
plot C, if plot C is held to be continuous with plot B, and as the 
door was opened while Sm. Sucharubashini was holding the land 
as lessee, there could be no question of her acquiring any right 
of way throuzh this door over her lessor’s land to the east by 
prescription. She could prescribe against Baidya Nath’s father 
or Baidya Nath only if the door was opened on land other than 
that held by her under the lease. --As to this, it appears that the 
learned Munsiff found that plots B and C were contiguous, and 
though the learned Subordinate Judge did not come to any 
express or unequivocal finding on the point, I am satisfied that he 
came to no contrary finding and that the finding of the learned 
Munsif is correct. It follows, therefore, that so far as this door 
is concerned, this being upon Nagendra Bala’s own land in plot C, 
she will be entitled t» keep it open, but her right of way through 
and by way of this door to Baidya Nath’s land lying to the east of 
plot C must fail. She will also not be entitled to project “the 
leaves or any part of the door on Baidyanath’s land. There is no 
findipg if the door is along the boundary line between plot C and 
Baidya Nath’s land on the east; if so, Baidya Nath would no doubt 
be entitled to put up a hoarding or wall on his own land to 
prevent egress from the door. If, on the other hand, the door is 
on Nagendra Bala’s land some distance away from the eastern 
boundary of plot C, be will certainly not be entitled to obstruct 
access through it to her land, but he will be entitled to take: all 
` reasonable steps to prevent access to his land, but without en- 
croaching on the land of plot C. Nagendra Dala’s claim to rights 
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of way over Baidya Nath’s land through: this door must be and is, 
therefore, dismissed, ` So far as the rights of way claimed -by her 
on the east of the kitchen in plot Ø are concerned, that must 
also fail beyond-the strip which has been found to be part of her 
own land under Æx. B. The result is that the relizf she will 
obtain in her suit will be limited to what has been adjudged* to her 
in Baidya Nath’s suit, The suit, therefore, succeeds in part, and 
so also S. £. rg27 of r936. But in view of what I bave stated, 
there will be no order as to costs in this guit or appeal: each party 
must bear her or his costs throughout, 

Leave to appeal under. section 15 of the Letters Patent is 
refused. 


ATM. S. A. No. 1426 of 1936 allowed. 


S. A. No. 1427 of 1936 allowed in part. 


CRIMINAL REVISION. 
Before Mr. Justice C. C. Biswas. 


LOKE NATH SEN 
v. 
ASWINI KUMAR DEY.* 


Trade mark -Penal Code (Act XLV of 1860), section 4/S—= Mark must be 
“distinctive ’’—Mark merely describing the quality or origin of an article— 
Surname — Device of pictorial representation —Registration of trade mark— 
Right to trade mark, how arises. 


A trade mark is defined in section 478 of the Indian Penal Code as a mark used 
for denoting that’ the goods are the manufacture or merchandise of a particular 
person, This implies that the mark must be “ distinctive’ in the sense of being 
“ adapted to distinguish the goods of the proprietor of a trade mark from those 
of other persons.” Ifa mark merely describes the quality or origin of an 
article, or is such as is commonly used in the trade to denote goods of a parti- 
cular kind, such a descriptive mark would not be a distinctive mark. For this 
reason, it has been said a surname is often not suitable for the purposes of a 


* Criminal Revision Case No. 542 of 1937, against the order of. S. M. Masih, 
Esq ; Sessions Judge of Mymensingh, dated the 11th May, 1937, modifying that 
of K, P. Sen, Esq, Deputy Magistrate of Mymensingh, dated 6th March, 1937. 

e se 
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drade mark: Cadbury Brothers Application, In Re (1). The device of a Pictorial 
representation would be more appropriate as a trade mark, but it will still have 
to be “ distinctive ”, 


As in India no system of registration of trade mark exists, the question is one. 


which falls to be determined by the Court itself on evidence. 


Registration of a declaration of ownership as regards a particular design under 
the provisions of the Indian Registration Act, 1908, is not and cannot be equi- 
valent to registration of a trade mark under the Trade Marks Act. 

A tight toa trade mark is acquired by user: Swadeshi Mills Company 
Limited v. Juggi Lal, Kamlapat Cotton Mills Company Limited (2). 

The Court is to determine whether the trade mark claimed by the com- 
plainant is a distinctive mark, and for that purpose, it has to take into considera- 
tion the extent to which its user had rendered the mark In fact dis‘inctive of 
the goods in question. 


Application for Revision under section 435 of the Code of ’ 


Criminal Procedure by the Accused. 

The accused was con victed under sections 482 and 486 of the 
Indian Penal Code. 

The material facts appe1 r from the judgment. 

Messrs. Sures Chandra Talukdar and Bhagirath Chandra Das 
for the Petitioner. T 

Messrs. Narendra Kumar Basu and Sachindra Kumar Ray for 
the Opposi‘e Party. i 

C. Ae V. 
The following judgment was delivered : 


Biswas, J.: The petitioner in this case bas been corvicted 
under sections 482 and 486 of the Indian Penal Code for using 
a false trade mark and selling goods marked with a counterfeit 
trade mark, The trying Magistrate fined bim Re, roc under 
each section, in default, sentenced bim to simple imprisonment 
for three months. On appeal, the learned Sessions Judge main- 
tained the fine under section 482 only, passing no separate sentence 
under the other section. 


Bot® parties are dealers in and manufacturers of umbrellas at 
Mymensingh, The complainant’s business is of over 25 years’ 
standing, while the accused is said to have been carrying on his 
business for ro years ors ‘The prosecution case is that the 
complainant manufactures three brands of umbrellas, which are 
all known in the market as “Aswini Chhati” afterthe name of 
the complainant Aswini Kumar De. One of these brands bears 


(1) [r915] 1 Ch. 331. 


(2) (1926, 1. L, R 49 All. og (105). e ° 
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a design printed on the inside, being exbibit 1 in the case, and 
it is this which the accused is charged with having infringed. 
The design consists of the picture of a swan holding a closed 
umbrella between its beaks in the centre, with the name “Sree 
Aswini Kumar De” in prominent type stretching over jt like an 
arch from end to end, and the figure 8A4 (the leiter “A” overlap- 
ping the digits 8 and 4) cn the top of it. Below in smaller type | 
are the words “Mymensingh Burra Bezir”, while in the space 
between, in slightly smaller type are the words “Trade Mark” 
and “Registry Number 954” in two lines, intercepted in the 
middle by the figure of the swar, the first word of each line 
being on the left. The other two brands do not bear any such 
design, but simply the name “Aswini Kumar” and “Aswini Kumar 
De” respectively. The complainant claims the exclusive right 
to use these names also asa trade mark, but as already stated, 
the charge isin respect of the design exhibit r only. The false 
trade mark which the petitioner is alleged to have used in 
colourable imitation of this design is on certain brands of 
umbrellas of his manufacture, of which exhibits 1I to IV are 
samples. This offending mark also contains the figure of a swan, 
but holding an open umbrella in its mouth, with the name “Sree 
Aswini Kumar Das” (and not De) similarly arching over it, 
surmounted by the figure “84” (but without the letter “A” be- 
tween 8and 4 as in exhibit 1), Below are two lines, “Proprietor 
Sree Lokenath Sen” and "Mymensingh Chhota Bazar ”, and there 
is also the word “Trade” on one side of the swan and the word 
“Mark” on the other in one line, 


Apart from the design, exhibit 1, the complainant’s umbrella 
also bears to the right of the same an oval impression containing 
within it the words “Aswini Kumar De Marka” and the figure 
964”, together with a warning to purchasers to note the number 
at the time of purchase. The figure 964, it may be explained, 
is the number under which it appears the complainant had a 
declaration of ownership registered on the 23rd August, °1926, 
under the Indian Registration Act in respect of the device in 
exhibit z. The offending brand of the accused’s manufacture, 
exhibit II, also reproduces a similar oval design, only substitu- 
ling the surname “Das” for “De” and the figure “965” for “964”, 
No significance is attributable at all to the figure “96s”; the 
accused claimed at one stage that this was the number under which 
he had also “registered” his mark, but failed to substantiate this 
apa fact, ° 
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* The first question is, whether the device in exhibit r isa 
valid trade mark. A trade mark is defined in Section 478 of the 
Indian Penal Code as a mark used for denoting that the goods 
are the manufacture or merchandise of a particular person. This 
implies that the mark must be “ distinctive ” in the sense of being 
“adapted to distinguish the goods of the proprietor of a trade 
mark from those of other persons.” If a mark merely describes 
the quality or origin of an article, or is such as is commonly used 
in the trade to denote goods of a particular kind, such a descrip- 
tive mark would obviously not be a distinctive mark. For this 
reason, it has been said a surname is often not suitable for the 
purposes of a trade-mark: as Neville, J. very expressively puts 
it in Jn Re. Cadbury Brothers Application, (1) “the right to the 
surname that a man uses is shared with every person who elects 
to use the same neme, and consequently, he has got about as 
much monopoly in it as he has in the air that he breathes.” The 
device of a pictorial representation would cbviously be more 
appropriate as a trade mark, but it will still have to be “ distinc- 
tive,” 

In England where there is a system of registration of trade marks 
under the Trade Marks Act (5 Edw. 7, © 15), proof of such 
distinctiveness in a Court of law does not often present any 
difficulty. Where, however, as here, no such system exists, the 
question is one which falls to be cetermined by the Court itself 
on evidence. In India all we have is registration of a declaration 
of ownership as regards a particular design under the provisions 
of the Indian Registration Act. Obviously, this is not and cannot 
be equivalent to registration of a trade mark under the Trade 
Marks Act. The Indian Registration Act deals with documents, 
not with trade marks. The declaration cf ownership represents 
nothing more than the opinion and claim of the declarant. “In 
a country like India, where there is no statute for registering 
trade marks,” it has, therefore, been said, “ a right to a trade mark 
is acfuired by user.” See Swadeshi Mills Company Limited v. 
Juagi Lal, Kamlapat Cotton Milis Company Limited (2) confirmed 
-on appeal by the Judicial Committee in Jugg? Lal, Kamalapat v, 
Swadeshi Mills Co. (3). 

It is clear, therefore, that the complainant in this case cannot 
rely merely on the fact of registration of the declaration of 
ownership in support of his claim. It appears, however, to have 

(1) [1915] 1 Ch. 331. (2) (1926) I. L. R. 49 All, 92 (105). 

(3 (1928) L, R. 561.A.151.L R., 51 All. 182. è . 
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been assumed here by the parties as also by the Courts that the 
fact of such registration would be sufficient to establish the com- 
plainant’s exclusive title to the trade mark in respect of which 
such “ registration ” took place. The only point which the peti- 
tioner himself raised was that the complainant had eno such 
exclusive right to the use of the name “ Aswini Kumar,” seeing 
that this name had not been similarly “ registered.” On the 
assumption which was involved in this plea, the learned Sessions 
Judge had of course not much difficulty in disposing of it by 
simply pointing out that the name was a part of the design and as 
such was equally entitled to protection. 

I do not think that the question which arose for determina- 
tion in the case was at all approached from the correct point of 
view. What the Court had to determine was whether the trade 
mark claimed by the complainant was a distinctive mark, and 
for that purposs it had to take into consideration the extent to 
which its user had rendered the mark in fact distinctive of the 
goods in question. The evidence which the complainant actually 
gave was more that purchasers bought the umbrella according to 
the name, than that it was bought according to the mark. He 
himself deposed that he had “ registered ’ the mark, that is, had 
registered a declaration of ownership in respect of it, and that 
his umbrella with this trade mark was known in the market as 
“ Aswini Chhata,” and his witnesses said that they merely asked for 
“ Aswini Chhata "and were supplied with umbrellas of the complain- 
ant’s manufacture. Only one witness, P. W. 3, said “I saw the 
name Aswini printed on the umbrella. So I thought that it was a 
genuine Aswini Chhata and purchased it. I have used Aswini 
Chhata before.” P. W. 5 merely said that he remembered that 
the name Aswini and a swan were printed on a genuine-Aswini 
Chhata, but did not remember what else was printed on it. 
Some dealers were also examined on behalf of the complain- 
ant, One of these, P. W. 7, said :—"“By Aswini Chbata people 
mean the umbrella with Aswini brand manufactured by Aswini 
Kumar Dey of Burrabazar, Mymensingh. I do not know of 


‘any other brand of Aswini Chhata in the market, People desi- 


rous of purchasing Aswini brand umbrellas want us to give 
them Aswini Chhata. They do rot give us any other detail 
of the brand.” The next witness, P. W. 8, spoke to the same 
effect. P. Ws. 9, 10 and 11 merely stated that purchasers deman- 
ding Aswini Chhata were given by them umbrellas of the com- 
Plainant’s manufacture. 


* 
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All this evidence may be good evidence of a nade mark in 
the name “Aswini Chhata”, but not in the design exhibit 1, which 
is the subj-ct matter of the charge in tbis case. xcept the com- 
plainant himself, none of his witnesses refers even to exhibit r 
in terms, P. W. 5 merely stating that he remembers that the name 
Aswini anda swan are printed on a genuine Aswini Chhata. In 
cross-examination the case was definitely put to the complainant 
that there were several brands of umbrellas in the market with the 
figure 84 and a swan in diff.rent postures, This he could not 
deny. This is what he said :— ' 

Shown an umbrella with the trade-mark—84—Sree Aswini 
Kumar Ghatak—a swan holding an open umbrella between its 
bills, the witness says :—“I have not seen an umbrella with similar 
brand in the market before this day.” 

Again :— 

“Exhibit I (c) is an umbrella manufactured by Butto Kristo 
Paul nnd Sons. I have also seen umbrellas manufactured by 
Ashutosh Paul. Its trade mark also consists of the figure 84 anda 
swan holding an umbrella between its bills.” 

Again :— 

“The trade mark of Nagendra Nath Ghatak ‘consists of 
his name and a swan holding anopen umbrella between its 
bills.” 

The evidence clearly shows that the figure 84 and a swan are 
features which cannot te claimed as peculiar or special to any 
one brand of umbrella inthe umbrella trade. Itis difficult to 
see, thercfore, how the complainant can claim exclusive title to 
exhibit r as a distinctive trade mark. The foundation of his case 
failing, the further question as to whether the mark which the 
accused is alleged to be using isa colourable imitation of that of 
the complainant, does not arise. 

I need only add that I intimated to the parties that in view of 
the meagreness of the evidence on the record on what appeared 
to be the crux of the case I was willing to order a re-trial, but 
Mr. Basu on behalf of the’ complainant was not prepared to 
avail himself of this opportunity. On the materials on the 
record, therefore, I have no other alternative but to make the Rule 
absolute, and set aside the conviction and sentence passed on the 
petitioner, The fine, if paid, will be refunded. 


ATM, Rule made absolute. 
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Before Sir Leonard Wilfred James Costello, Acting Chief 
Justice, and Mr. Justice N. G. A. Edgley. 


KRISHNA PROSANNA LAHIRI AND ANOTHER 
De 


SAROJINI DEBI,* 


Execution, petition for, if and when competent—Deputy Commissioner of 
Garo Hills, if a Civil Court -Civil Procedure Code, applicabilily of— 
Civil Procedure Code (Act V of 1908), Sections 38, 4t—Inlimation of 
certificate of non-satisfaction not actually received by Court passing the 
decree — Subsequent execution, if bad. 

The Court of the Deputy Commissioner of the Garo Hills is a Civil Court 
in the Garo Hills and as such, such a Court is competent to execute a decree 
within the meaning of section 28 of the Code of Civil Procedure. 


In order to enable a transferee court to proceed with an execution, it is 
not necessary that the whole of the Civil Procedure Code should be applicable 
but it is sufficient if adequate powers and the requisite legal machinery have 
been placed by Government under the provisions of the Scheduled Districts 
Act, for executiag any decrees which may be transferred to him for execution. 
Prabhu Narain Singh v. Saligram Singk (1) referred to. 

A petition for execution in the court which passed the decree would be 
quite competent provided that no other execution proceedings were pending 
elsewhere in respect of the decree, even if acertifcate of non-satisfaction 
had not arrived : 

So where an order was passed by a transferee court dismissing an execution 
case and directing that intimation should be given to the Court which passed 
the decree and thereafter the decree was again executed in the latter court 
with a certified copy of the order of the last executing court and when asa 


matter of fact the intimation was not received by the court passing the 
decree t 


Held, that there was sufficient compliance with section 41 of the Code of 
Civil Procedure and the execution was competent. 


Appeal by the Judgment-debtors, ? 


Appeal against an order directing that a certain decree should 
be sent for execution to the Deputy Commissioner, Garo Hills, 

The material facts will appear from the judgment. 

Sir 4. K. Roy, (Advocate General) and Messes. J. N. 


*Appeal from Original Order No. 102,0f 1937, against the order of M, P. 
Sinha, Esq., Subordinate Judge of Rangpur, dated the 6th of March, 1937. ` 


1) (1907) I L. Re 34 Cale. 576 ; 6 C. L. J. go, 


Von, LXVL] Higa COURT: 2i? 


o Masumdar, 7. M. Chaudhury, N.C. Chaudhury, Sajani Kanta si 
Nag for the Appellants. . Oy, 
Messrs, G. P. Sanyal and Sourindra Narain Ghose for the Krishna Prosanna 
Respondent. ants 
The judgment of the Court was as follows; Sarojini Debi. 
Edgley, J. :—In this case an appeal has been preferred against Mina. 
the order of the Subordinate Judge of Rangpur, dated the sth -— 


March, 1937, under which he directed that a certain decree 
should be sent for execution to the Deputy Commissioner of the 
Garo Hills in Assam, : 

The facts of the case appear to be briefly as follows: The 
respondent, Sm. Sarojini Debi, obtained a decree in M. S. 
No. g1 of 1936 in the Court of the Subordinate Judge of Rangpur. 
During the course of the subsequent execution proceedings this 
decree was at the instance of the cecree-holder transferred for 
execution to the Court of the Subordinate Judge at Goalpara who 
attached a certain fund belonging to the judgment-debtor which 
happened to be inthe hands of the Deputy Commissioner, Giro 
Hills. Admittedly this attachment was illegal on the ground 
that the fund which was attached was situated beyond the 
territorial jurisdiction of the Goalpara Court. So, on the 6th 
February, 1937, the decree-holder applied to the Subordinate Judge 
of Rangpur for the issue of a precept under section 46 of the Civil 
Procedure Code for the attachment of the fund in question, and 
on the same day the Subordinate Judge issued directions that the 
precept should be sent to the Deputy Commissioner of the Garo 
Hills. A few days later, viz.on the asth February, 1937, the 
decree-holder filed a petition in the Goalpara Gourt to the effect 
that she did not wish to continue the execution proceedings in 
that Court, and she requested that the requisite certificate of 
nop-satisfaction might be sent back to the Court of the Sub- 
ordinate Judge at Rangpur. On the following day, viz. on the 
26th February, 1937, the Subordinate Judge of Goalpara with- 
drew the attachment order, dismissed the execution case and 
directed that the Subordinate Judge, Rangpur should be informed 
accordingly. The next day, viz. the 27th February, 1937, the 
decree-holder applied to the Rangpur Court for an order directing 
the transfer of the decree to the Deputy Commissioner, Garo 
Hills, for execution and she attached to her petition a certified 
copy of the order which the Goalpara Court had made on 26th 
February, 1937. The Subordinate Judge of Rangpur heard the 
pleaders for both parties at length on sth Match, 1937, granted 
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the decree-holder’s application and directed that the decree in 
_ M.S. No. 91 of 1936 should be sent to the Deputy Commissioner, 
Garo Hills, for execution, 

The first point raised by the learned Advocate-General on 
behalf of the appellants in this appeal is that the Court of the 
Deputy Commissioner of the Garo Hills is not a Court within 
the meaning of section 38 of the Civil Procedure Code and that, 
in these circumstances, the learned Subordinate Judge of Rang- 
pur had no jurisdiction to make the order against which this 
appeal is directed. With reference to this point it appears that 
the Garo Hills form a scheduled district, and, this being the 
case, under section 6 of Act XIV of 1874 the Government of 
Assam are empowered (1) to appoint officers to administer civil 
and criminal justice within the district, (2) to regulate the pro- 
cedure of the officers so appointed and (3) to direct by what 
authority any jurisdiction, powers or duties incident to the 
operation of any enactment for the time being in force in such 
district shall be exercised or performed. In exercise of these 
powers, the Government of Eastern Bengal and Assam issued 
a nolification on the 11th September, 1907, under which rules 
were prescribed for the administration of justice in the Garo 
Hills, This notification is reproduced on page 252 of the Manual 
of Local Rules and Orders made under enactments applying to 
Assam. Civil Rule 24 provides that the administration of civil 
justice in the Garo Hills is entrusted to the Deputy Commis- 
sioner, his Assistants and the Laskars. Under Rule 32 there is 
an appeal from the decision of the Laskar or other duly appoin- 
ted village authority to the Deputy Commissioner or his Assistant 
duly authorised and Rule 35 provides for an appeal to the 
Deputy Commissioner against the decision of any of his Assistants, 
It is, therefore, clear that the Court of the Deputy Commissioner 
is the principal Civil Court in the Garo Hills and we think that 
there is no substance whatever in the arguments that have been 
put forward on this point, 7 

It is next urged that, in any event, the order transferring the 
decree was made without jurisdiction because the Civil Procedure 
Code is not in force in the Garo Hills. With regard to this 
point admittedly certain sections of the Civil Procedure Code 
relating to the execution of decrees, eg, Sections 38, 39, 41, 42 
and Order XXI, Rules 4 to 9 are in operation in the Garo Hills, 
Further, it is provided by Rule 36 of the Civil Rules prescribed 
under Section 6 of the Scheduled District Act that the Court of 


Vou LXVI] HIGH Cou, 


the Deputy Commissioner shall be guided by the spirit but 
“not be bound by the letter cf the Civil Procedure Code, 
It therefore appears that Government, by virtue of the 
authority conferred upon them under the provisions of the Sche- 
duled Districts Act, have placed at the disposal of the Deputy 
Commissfoner adequate powers and the requisite legal machinery 
for executing any decrees which may be transferred to him for 
execution and, this being the case, it is not necessary that the 
whole of the Civil Procedure Code shouli be in operation “in the 
Garo Hills. In support of his argument on this point the learned 
Advocate-General placed some reliance upon some observations 
contained in the judgment cf Mookerjee and Holmwood, JJ. in 
the case of Prabhu Narain Singh v, Saligram Singh (1) in which 
the learned Judges stated that they were disposed to holi that 
the necassary and sufficient test of the applicability of section 223 
of the Civil Procedure Code of 1882 (which corresponds to Sec- 
tion 38 of the present Code) was whether the provisions of the 
Code regulate the procedure of the Court which makes the decree 
as also of the Court to which it is transferred for execution, 
“However, from the body cf the judgment in that case it appears 
that the learned Judges were merely considering the effect of the 
extension to the domains of the Maharaja of Benares of the 
provisions in the Civil Procedure Code relating to the execution 

` of decrees and they hold that, as Chapter XIX of the Civil Proce» 
dure Code which relates to the execution of decrees, had been 
made applicable to those domains, the inference was irresistible 
that a decree of a Court established in the domains of the 
Maharaja of Benares might be transferred to and executed by 
the Court of the Subordinate Judge at Saran. In our view the 
judgment in the case in question can certainly not be regarded 
as an authority for the proposition that it is necessary that the 
whole of the Code should be in operation in the jurisdiction of 
the transferring Court and in that of the transferee Court. Tlis 
conteption therefore fails. 

The next point which was taken by the learned Advocate- 
General is to the effect that it has not been shown that the condi- 
tions of transfer prescribed by Section 39 of the Civil Procedure 
Code were present in this case and that the transfer of the decree 
by the Rangpur Court was therefore invalid. The case for the 
decree-holder is to the effect that there was sufficient compliance 
with Section 39(b) of the Code. In this connection, the learned 
Subordinate Judge seems to have considered the petitions filed 

(1) (1907) LL. L. R. 34 Cale. 576; 6C.L.J. co. œ ° 
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by the parties dated respectively the 27th February, 1937, and 
the 5th March, 1937, both of which were supported by affidavits,’ 
These affidavits are not as satisfactorily in form as one would 
desire t> see, but having regard to the circumstances of the case, 
we are not prepared to say that the learned Subordinate Judge 
had insufficient materials before him to enable him ‘to decide 
that the conditions required by Section 39(b) of the Code had 
been fulfilled. He apparently believed the facts disclosed in the 
decree-holder’s petition dated the 27th February, 1937 and these 
facts certainly indicated that the judgment-dettor’s property 
witbin the jurisdiction of the Rangpur Court was insufficient to 
satisfy the decree and, as regards the existence of property 
belonging to the judgment-debtor witbin the local limits of the 
jurisdiction of the Deputy Commissioner, Garo Hills, it appears 
to have been admitted in the petition of the judgment-debtor 
dated 5th March, 1937 that such property in fact existed. We 
therefore think that there was a sufficient compliance with the 
requirements of Section 39 of the Code. 

In conclusion we have been asked to hold that, as the Goal- 
para Court had not actually sent a certificate of non-satisfac- 
lion to the Rangpur Court, it was not competent for the latter 
Court to transfer the decree to the Deputy Commissioner, Garo 
Hills, before the receipt of such certificate. Section 41 of the 


-Civil Procedure Code provides that " The Court to which a decree 


is sent for execution, shall certify to the Court which passed it 
the fact of such execution or where the former Court fails to 
execute the same the circumstances attending such failure.” It 
will be observed in the case now before us that, when the Subor- 
dinate Judge of Goalpara dismissed the execution case pending 
before him on the 26th February, 1937, he directed that the 
Subordinate Judge of Rangpur should be informed and we find 
that a certified copy of this order was actually filed on the follow- 
ing day in the Rangpur Court with the decree-holder’s petition 
in which he asked that his decree might be transferred to the 
Deputy Commissioner, Garo Hills, for execution. : 
Learned Counsel for the appellant contends that the decree- 
holder’s petition dated the 27th February, 1937 was not presented 
to tbe proper Court and in support of his contention he relies 
on the decision of the Privy Council in the case of Maharaja 
of Bobòili v. Narasaraju (1) and on a judgment of this Court in 


the case of Jatindra Kumar Das v. Mahendra Chandra Banikya(z). 
_ (1) (1916) L. R. 43 IL A. 238 ; 34C. L. J. 478. 
e(2) (1933) 1. L. RyGo Cale, 1176 ; 58 C. L. J. 192. 


Vor, LXVI] . HIGH COURT, 


“Those cases may however be distinguished’ on the facts of 

. the present case. They both relate to questions of limitation in 
connection with ¢xecuticn prcceedings ahd ‘in neither case does it 
appear that a certified copy of the order of the transferee Court 
had been supplied to the Court which passed the decree. The 
cases cited above were discussed by Mukerji and Guha, JJ, in 
the case of Rajani Kanta Pattadar v. Kazi Sayid Golam ahi- 
` uddin (1) in which the learned Judges pointed cut that the date 
which is of any relevancy in a case of this kind is the date of 
the certificate of the transferee Court and not the date of its 
arrival in the Court which passed the decree and that a petition 
for execution in the latter Court would be competent provided 
that no other execulion prcceedings were pending elsewhere in 
respect of the decree even if the certificate of non-salisfaction had 
not arrived. In our view the order of the Goalpara Court dated 
26th February, 1937 contained all the essentials of a certificate 
“of non-satisfaction «f the decree, and we think that this order 
implemented as it was by the procuction of a certified copy of 
this order before the Rangpur Court on 27th February, 1937 
was a sufficient ccmpliance with the requirements of Section 41 
of the Civil Procedure Code. : 

In view of what is stated above, the decision of the lower 
Court is affirmed and tbis appeal is dismissed with.costs. The 
respondent is released from-the undertaking given by Mr. Sanyal 
on his bebalf on the zoth Maich, 1937. Hearing fee five gold 
moburs. 


Costello, A. C, J. :—I agree. 
P. R, : : Afteal dismissed, 
(1) (1924) Eo C. L, J. 461 3 39 C. W. N. 129. 
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Before Mr. Justice M. C. Ghose. ° 


SM. AMODINI DASI 
D. 
RAGHUNATH MALLICK AND ANOTHER. * 


Civil Procedure Code (Act V of 1908) Order 38, rule 5 —Attachment before 
judgment—Order of conditional attachment—Order absolute not made 
Attachment, if valid— Purchaser after decree, if can claim any benefit. 


The predecessor of the decree-holder instituted a suit for money against 
opposite party No. 2 and on the next day applied to the Court for attachment 
before judgment of the defendant’s property under Order 28, rule § of the 
Code of Civil Procedure. The Court issued an order of conditional attach- 
ment which was duly served. The defendant did not appear in spite of regis- 
tered post card having been issued. The soit was thereafter decreed exparte. 
About 14 years later the appellant purchased the property which belonged to 
the judgment-debtor or his two brothers. The decree having been executed 
the appellant objected. The question was whether the appellant has any locus 
standi to maintain an objection and whether the attachment was valid : 

Held, (1) the coatention that the objector has no /scus standi has no merit 
and he had a right of appeal as the action taken by the Court was in effect 
under Section 47. 

Gi) the attachment itself was something separate from the mere order which 
was to be done and effected before the attachment could be declared to have been 
accomplished. 

(iii) though there was no process under Order 21, rule 54 of the Code of 
Civil Procedure, 1908 but when as a matter of fact the Court bailiff observed 
all the formalities required under the order, the attachment would be deemed 
to have been effectually done by the bailiff at the spot. 


(iv) the mere omission to record an order absolute did not make the order 
of attachment ineffectual. $ 
Appeal by the Objector. 
The material facts will appear from the judgment. 
Messrs. Rishindra Nath Sircar and Subodh Chandra Dutta for 
the Appellant. è 
Mr. Nanda Gopal Banerjee for the Opposite Party No. r. 


The judgment cf the Court was as fullows— 

This is a second appeal by an objector in an execution case, 

The facts in short are as follows: The predecessor of opposite 
party No. x on 3rd October, 1934 instituted a suit for money 


* Appeal from Appellate Order No. 707 of 1936 with application, against the 
order of S. C. Chakravarty, Esq., Additional District Judge of Hooghly, dated 
ghe roth Septembey, 1936, reversing that of C. C. Basu, Esq , Munsiff, tst Court, 
Hooghly, dated the 22nd July 1936. 


Vor LXVI.) HIGH COURT, 


against opposite party No. 2 ani on the next day applied to the 
Court for attachment before ju '`gment of the defendant’s property 
under Order 38, rule 5. The Court issued an order of condi- 
tional attachment which was duly served and on the next day, 
i£, On 17th November, 1934 the defendant did not appear 
to show cause. The Court orJlered issue of a registered post 
card on the defendant. The said postcard was returned 
refused. ‘lhereafter, the suit was decreed ex parte. About 
134 years later, namely, on 2oth April, 1936, the appellant 
purchased the property which belonged to the judgment-debtor 
and his two brothers. The execution case was filed in May, 1936. 
The appellant appeared and cbjected. The trial Court found 
that as the appellant was a purchaser after lhe at'achment, she 
had no /acus sfandi to maintain any objection. Atthe same time, 
the trial Court proceeded indirectly to give her some relief, namely, 
the Court heli that the provisional attachment had not been 
made absolute and, therefore, the decree-holder would not derive 
any advantage from the provisional attachment and he must again 
attach the properiy before bringing in the sale and that the plain- 
tiff must issue a notice upon the judgment-debtor uncer Order 21 
rule 22. Against that order, the decree-holder appealed and the 
Court of appeal below allowed the appeal holding that the attach- 
ment made by the Court before the decree was good and the execu- 
tion should preceed from the stage where it stopped. The objector, 
as stated above has made a second appeal to this Court. 

It has been argued that inasmuch as the decree-holder urged 
that the objector had no /ocws standi and was not a representative 
of the judgment-debtor, the decree-holder had no right to appeal 
to the lower Appellate Court. There is no merit in this connec- 
tion. Though the trial Court found that the appellant had no 
Jocus standi, yet the trial Court proceeded to give her certain 
relief and the decree-holder’s position was made worse by her 
intgrvention. He had certainly a right of appeal as the action 
taken by the Court was in effect under Ssction 47. 

The next point taken in appeal is that the attachment was not 
legal inasmuch as no order absolute of attachment was made by 
the Court. The learned Advocate has quoted from the High 
Court Manual for the Conduct of Civil Cases Rule 30(3), page 24 
and urged that the conditional order of attachment made in this 
case had to be implemented by a subsequent order making it abso- 
lute. No subsequent order making it absolute having been made, 
the provisional attachment is of no effect Whatsoever. Thé case 
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sai of Bharat Chandra Pal v, Gouranga Chandra Pai(1) was quoted ° 
19375, in support of the proposition that “ non-compliance with the provi- 


sion contained in Order 21, rule s4, Civil Procedure Code, which 
v. requires the Court, in the case of attachment of immoveable 
Raghunath Mallick property, to pass an order on the judgment-debtor prdhibiting 
bim from transferring the property or making any charge thereon 
and all persons from taking any benefit from such transfer or 
charge, renders an attachment void and ineffectual.” The Privy 
Council case of Muthiah Chetti v. Palaniappa Chetti (2), was also 
cited to show that the attachment must be actually made, and a 
mere order of a Court does not effect the attachment. The 
attachment itself is something separate from the mere order which 
is to be done and effected before the attachment can be declared 
to have been accomplished. 
„v Now, in this case, the first order of attachment was stated to 
be a conditional attachment. No process under Order 21, rule 54 
was issued, but as a matter of fact the Court bailiff observed all 
the formalities required by Order 21, rule 54. The attachment, 
therefore, was effectually done by the bailiff at the spot. The 
defendant did not appear to show cause. ‘Thereafter, all that 
the Coort had to do was to pass an order making the conditional 
order to be absolute. The Court omitted to do it but decreed 
the suit exparte. In my opinion, as the attachment was validly 
made, the mere omission to record an order absolute does not 
make the attachment ineffectual. The appellant who purchased 
the property 134 years after the decree cannot claim any benefit 
having regard to the provisions of Section 64 of the Code. The 
appellant’s only remedy to safeguard the property is to pay the 
the decretal sum to the decree-holder and seek any redress that 
there may bz from the parties from whom she purchased the 


Sm, Amodini Dasi 


property. o 
The appeal is dismissed with costs, hearing fee one gold 
mohur, ° 


The application is rejected, 
Leave to prefer a Letters Patent appeal is refused. 


P. Re Appeal dismissed. 


(1) (1927) 104 I. C. 340. 
(2) (1928) L, R, 5s I. A. 256. 


Vois LXVL] -BIOH COURT, 


APPELLATE CRIMINAL. : 


Before Mr. Justice G. D. McNair and Mr. Justice 
$ C. C. Biswas. 


.  GỌLOKE BEHARY TAKAL 
uA 


KING-EMPEROR.* 


Conspiracy -Charge under sections 302 and 201 of the Indian Penal Code 
(Act XLV of 1860)—Proof necessary for a conviction under section 364 
Indian Penal Code ~Offence triable with the aid of assessors, tried with the 
aid of jury—Validity of such trial—Appeal against conviction, if to be on 
facts-—-Criminal Procedure Code (Act V of 1898), sections 410, 418(1J— 
‘ Where the trial is by jury, meaning of- Admissibility of statement in 
evidence—Statement by the deceased that he apprehends danger to life, 
liberty etc —Evidence Act (I af 1874), sections 8,32 (1)—Statute, construc- 
tion of—Charge of conspiracy to commit a particular offence— Prosecution, 
if can prove a differant conspiracy—Object of conspiracy to be proved— 
Misdirection vitiating the trial—Cataloguing of witnesses ~Verdict of 
not guilty, effect of —Conspiracy, a matter of inference—Acts and declara- 
tions of some member or members of the conspiracy -No evidence to go to 
fury on the charge of conspiracy Retrial, 


Per Me Nair, F. (Biswas, F. contra): So long as the trial has in fact been 
with the aid of jury, no appeal Hes on facts, even though the jury trial was erro- 
neous and the trial should have been by assessors, 


King-Emperor v. Parbhuskankar (1) followed. 


Far Biswas, F.: An offence under Chapter V-A of the Indlan Penal Code 
which includes section 120B is normally triable with the aid of assessors, and not 
by jury. 

` Yojnesmar Ghosh v Emperor (2) followed. 


The accused in the present.case were charged at the same trial with several 
offences of which some were and some were not triable by jury. The Public 
Prosecutor pointed out to the Judgeat the commencement of the trial that the 
jurors who had been empanelled should be treated as assessors as regards the 
charge under section 1208, as required by section 269(3) of the Code of Criminal 
Procedure. One of the accused objected and the Judge thereupon decided to 
proceed with the trial as a trial by fury: * 


Held, that the accused might legitimately complain if the procedure stated by 
the prosecution was not followed. 


* Criminal Admitted Appeals Nos. 162, 189 and 210 of 1937, against the 
orders of convictions and sentences passed by S. Chakraburtty, Esq, Additional 
Sessions Judge of Howrah, dated the 3rd February, 1937. 


(1) (1901) 1, L, R. 25 Bom. 680 (F. B.). 
(2) (1936) 40 C. W. N. 1186, ° E 
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That the objection of one of the accused to an assessor-trial was illegal and 
the other accused were not bound by it. 


That the Judge was wholly wrong in trying the conspiracy case by a jury. 


The words “ where the trial is by jury ” in section 418(1} of the Code of 
Criminal Procedure mean “ where the trial is lawfully by jury ”. 


King Emperor v, Parbhushankar (1) dissented from. 3 


Where on the words of an enactment, two constructions are open, the Court 
may adopt the more reasonable or beneficial of the two, or the ono which is the 
more likely to avoid a manifest injustice. 

Per Curiam: When one single conspiracy was charged, a conspiracy to 
commit both an offence under section 302, Indian Penal Code and an offence 
under section 201, Indian Penal Code—not a combination of two conspiracies one 
in respect of each offence—the prosecullOn must stand or fall according as they 
can or cannot establish the conspiracy as charged, A conspiracy to commit a 
particular offence or offences having been charged, it would not be open to the 
Prosecution to prove a different conspiracy. Nor could the prosecution, con- 
spiracy failing, ask for a conviction for one or more of the offences alleged to 
constitute the object of the conspiracy or for any minor offence. Section 237 of 
the Code of Criminal Procedure does not apply to such a case. 

Section 237 of the Code of Criminal Procedure does not deal with a case 
where the evidence falls short of proving the offence which the prosecution had 
set out to prove; that would be governed by section 238, if it could be made 
to apply. 

Where a conspiracy with two different objects is alleged, itis by no meang 
certain that a conspiracy with only one of these objects will be a “minor offence” 
within section 238 clause (2) of the Code of Criminal Procedure. 

Where proof of the conspiracy is sought to be rested on proof of participa- 
tion in an overt act which itself amounts toan offence, the proper course is to 
put the accused on trial for that cffence. 

Kali Das Basu v. King-Emperor (2) referred to. 

It is not right in such a case to charge conspiracy on the off chance of being 
able to secure a conviction for the overt act. 

When evidence at the disposal of the prosecution is insufficient to secure a 
conviction for the crime committed, it is inexpedient, even though it may be 
lawful, to prosecute the accused for a conspiracy the proof whereof really rests on 
the establishment of the very crime. 4 

e 

Reg v. Boulton (3); Emperor v. Lalit Mohan Chucke:tutty (4) and Amrita 

Lal Hasra v. Emperor (5) referred to, 


The object of the conspiracy must be proved as laid. 


(t) (1901) I. L. R. 25 Bom. 680 (F. B.). 
(2) (1915) 39 C. L. J. 151. 
(3) (1871) 12 Cox. C. C. 87 (92). 
(4) (1911) I. L. Ry38 Cale. 559 (579-580). 
(5) (1915) I. L. R. 42 Cale. 957 (1017); 21 C. L. J. 331 (368) 


Vor LXVLJ `. l. HIGH CouRT, 


Conspiracy is generally a matter of inference deduced from certain criminal 
acts of the parties accised, done in pursuance of an apparent cilminal purpose in 
common between them. 


R.v. Brisac (1) referred to 


The aqts and declarations of some member or members of the conspiracy and 
the circumstances from which conspiracy is sought to be deduced must be 
circumstances with which some members of the conspiracy are shown to be 
connected. 


Where the Judge, after stating the case for the prosecution, gave the jury a 
short summary of the evidence of each witness and dealt also with the evidence 
against each individual accused, dealt with the witnesses in their numerical order 


and failed to marshal the evidence relating to each element of the charge or to | 


indicate to the jury how far in his opinion each element was substantiated by the 
evidence before them : 


Held (per McNair, F.) that this would not of itself amount to misdirection, 
but coupled with omissions and inaccuracies, it would be so within the meaning 
of section 423. sub-section (2) of the Criminal Procedure Code. 


Per Biswas, ¥.1 A cataloguing of the witnesses may be useful in a way, but 
it can never be a substitute for that marshalling of the evidence, point by polat, 


which is so necessary for presenting to the jury a complete picture with all its 
lights and shades. 


Enayet Karim v. Emperor (2) referred to. 


Where there was in fact no evidence to goto the fury on the charge of 
conspiracy, the verdict and the conviction based thereon were Invalid. 


“Tt isa very dangerous principle to adopt to regard a verdict of not guilty as 
not fully establishing the innocence of the person to whom it relates. ” 


R. v. Plummer (3) followed. 


Per Curiam: An endorsement made by the Circle Inspector on the petition 
to the S. P. stating that a week before the murder of the deceased, the latter filed 
a petition before the S. D. O. stating that the petitioner seriously apprehended 
danger to his life, liberty and reputation at the bands of certain persons. It was 
contended that the subsection under which the statement was admissible was 
subsection (1) of section 22 and that only after death of the doctor had been 
proved t 


Held, that the statement of the deceased was admissible, if not under 
sectiongja(1) but under section 8 of the Indian Evidénce Act as evidence of the 
conduct of the deceased, an offence against whom was the subject of the trial, 
sach conduct being influenced by his fear of injury. 


Emperor ¥. Manchan Khan (4) referred to. 


Per Mc Nair F. + If the High Court on appeal is of opinion that the evidence 
on any proper view of the case would not support a conviction, it would be 
- worse than useless to send back the case fora new trial in order that a jury may 
have the opportunity of convicting upon such evidence on a proper summing up. 


(1) (1803) 4 Htast. 165 (171). (2) (1934) I. L. R. 6a Cale, 337 (34!)., 
(3) [1902] 2 K. B. 337 (349). (4) (1943) 34 Bom. PL. R. to3?. 
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Elahes Buksh v. Queen (1) followed, 

For a conviction under section 364 of the Indian Penal'Code, itis necessary 
to show that there was a preconceived plan for committing the murder, 

Abdul Gafur Khan v. Emperor (2) followed, 


Though one of the accused did not file an appeal against his conyjction, the 
High Court while considering the appeals of the other accused, sct aside his 
conviction by exercising the power given under section 4<9 of the Code of 
Criminal Procedure. 


Appeals by six out of seven Accused. 
The material facts appear from the judgment, 
Messrs. Hiralal Ganguly, Sudhir Chandra Chaudhury and 


` Radhanath Das for the Appellant in Appeal No, 162. 


Messrs. Sudhansu Sekhar Mukherjee and Nripendra Nath Dutt 
oy for the Appellants in No. 189. 


Messrs. Sudhansu Sekhar Mukherjee, Dhirendra Mohan Sen and 
P. Burman for the Appellant in Appeal No. 210, 


Mr. Sudhansu Sekhar Mukherjee (amicus cure) for Bazlar 
Rahaman (the accused who did not appeal). 


Messrs. D. N, Bhattacharjee (Deputy Legal Remembrancer) and 
Lalit Mohan Sanyal for the Crown. 

Cc, A.V 

The following judgments were delivered : 

McNair, J. :—~These three appeals have been heard together, 
Nine persons in all were put upon their trial in connection with 
the murder of a doctor named Amulya Sankar Chakravarti. 
There was a common charge against them all under section 120 B 
read with sections 302 and 201 of the Indian Penal Code. Two 
of them were also charged with a substantive offence each, accused 


- Upendra Nath Dutt, a Sub-Inspector of Police, under section 


204 and accused Bezlar Rahaman under section 364, 


The trial was by jury. By a majority verdict, five of the 
accused namely, Upendra Nath Chbakravarti (No. 2), Bazlar 
Rahaman (No, 6), Bejoy Kristo Roy (No. 7), Benoy Bhusatt Roy 
(No. 8) and Upendra Nath Dutta (No.9) were found not guilty 
of the main charge of conspiracy, but the remaining four, Golak 
Behari Takal (No.1), Kalipada Bag (No. 3), Shamapada Bag 
(No. 4) and Khalil Mal (No. 5), were found guilty. The learned 
Sessions Judge accepted the verdict, and acquitted the first five, 
while he convicted the other four and sentenced them each to 

(1) (1866) 5 W. R. Cr. 80 (88) ; B, L, R, Supp. Vol. 459 (475). 

€2) (1936) 41 C, W9 N. 287, 


Vou. LXVIJ HIGH COURT. 


transportation for life under section 120 B read with sections 302 
and 201. 

The jury by a majority also found Upendra Nath Dutta 
(No. 9) guilty under section 204 and Bazlar Rahaman (No. 6) 
under Section 364. Accepting this verdict, the learned Judge 
sentenced Upenjra Nath Dutta to pay a fine of Rs. 200, in default 
to undergo rigorous imprisonment for six months and Bazlar 
Rahaman to rigorous imprisonment for eighteen months. 

Six of the accused have thus been convicted, and all of them 
have appealed to this Court, cxcepting Bszlar Rahaman. Appeal 
No. 162 of 1937 is by Golak Behary Takal, appeal No. 189 of 1937 
is by Kalipada Bag, Shamapada Bag, and Khalil Mal and appeal 
No. 210 of 1937 is by the Sub-Inspector Upendra Nath Dutt. 

Mr. Hiralal Ganguly appears for the appellant in the first 
appeal and Mr. Sudhansu Sekhar Mukherjee for the appellants 
in the other two appeals. Mr. D. N. Bhattacharjze represents 
the Crown in all the cases. a 

The accused had been first placed on their trial before Mr. 
S. N. Guha Roy, Additional Sessions Judge of Howrah, and a 
special jury of nine persons. Inthe course of the trial an appli- 
cation was made by the Crown to this Court for discharging the 
jury and ordering a new trial, but this was rejected. One of the 
jurors died later, and the same object was thereby indirectly 
secured. A fresh trial commenced before another Additional 
Sessions Judge Mr. S. Chakravarti with a new special jury of nine, 
with the result already stated. 

Seventy five witnesses in all were examined on behalf of the 
prosecution, of whom 37 had been examined at the previous trial. 
The defence did not examine any witnesses, The trial before 
Mr. S. Chakravarti commenced on the rst December, 1936 and 
ended on the 3rd February, 1937. 

The prosecution case, very briefly stated, was this: The 
deceased who wasan M, B. of the Calcut ta University of a few 
yeas’ standing was practising ina village known as Basantapur 
within the jurisdiction of the Amta Police Station in the district 
of Howrah. He was staying at the time in the house of Golak 
Behary Takal, the first accused in the case and appellant in appeal 
No. 162, He was missed on and from the evening of Sunday, 
the 29th September, 1935. The last that was seen of him that 
evening was inan arum thicket (kechu-ban) in the village, a fiw 
feet away from the road side, where according to three eye- 
witnesses he was being assaulted with short clybs or AAefis. Wight 
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PRIMI or nine days later a severed human thigh and a full human arm 
1937. without the palm anda few bones were discovered in a neigh- 


Goloke Behary Takal bouring field called Harishpur. This was followed by subsequent 
King-Emperor. finds of a human spinal column on and January, 1936, and of- 
ae ¥ pieces of a human skull, jiw, and five teeth on 24th February, 
ee 1936. It is said these dismembered parts were all parts of the 
missing doctor’s body. A bicycle was also recovered from a 
Žil known as Danrapur tank on 30th December, 1935, and a silk 
shirt and a genji on 2nd Janualy, 1926: these articles are all said 

to have belonged to the doctor. 

The main charge against the nine accused was framed in the 
following terms :— 

“That you between the beginning of Bhadra 1342 B.S. till 
the end of Aswin of the same year, corresponding to middle of 
August, 1935 till middle of October, 1932, at Basantapur, Chalda- 
khali, Penro, Danrapur, Harishpur, Amta within Amta Police 
station and other places were parties to a criminal conspiracy 
amongst yourselves and with Abir Kaji, absconder, Satis Banerjee, 
Monmotha Ghosh, Anil Bhusan Roy, Suren Patro and others 
known and unknown to commit murder of Dr. Amulya Sankar 
Chakravarti of Bagsantapur and to cause the evidence of that 
murder to disappear with a view to screen yourselves and other 
conspirators, and in pursuance of that conspiracy the murder of 
the said Dr. Amulya Sankar Chakravarti was committed by the 
members of the conspiracy and the dead body was cut into pieces 
in some cases beyond recognition and scattered and concealed, 
and other belongings of the said doctor, e.g. the shirt, the genji, 
the cycle and other articles which the doctor had on his person 
at the time of the murder, were also concealed with the intention 
of causing the evidence of murder to disappear and by other acts, 
the disappearance of the evidence of murder was helped with a 
view to screen yourselves and other conspirators, and thereby 
committed an offence punishable under sections 120B/302 and 
aci of the Indian Penal Code and within the cognizance of the 
Court of Sessions,” 

It will be seen (1) that the charge covered a period from the 
ret Bhadra to goth Aswin 1342 B. S. ie. from the 18th August 
to the ryth October, 1935; (2) that the conspiracy was one 
amongst the accused and with persons known and unknown; 
(3) that the conspiracy was one to commit murder and cause 
evidence of the murder to disappear, and (4) that in pursuance 
of „the conspiracy, the murder was actually committed and 
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evidence- made to dispppear. The conspiracy charged was in 
fact one single conspiracy to commit murder and to cause 
evidence of murder to disappear, and though being a conspiracy 
to commit an offence or offznces, it was not necessary under the 
proviso to *section 120 A to allege or prove overt acts, the pro- 


secution still set out in the charge the overt acts constituting the 


offences in respect of which the conspiracy was charged. No 
substantive charge was, however, laid in respect of the main 
offences, although it was definitely the prosecution case that the 
murder had b3en committed by the members of the conspiracy, 

It may be useful at this stage to give a few relevant facts and 
dates. Asalready stated, the deceased doctor was missed since 
the evening of Sunday the 29th September, 1935. His wife had 
been staying with him at the time with two infant daughters in 
Golok Behiry Takal’s housa at Basantapur, but his brother and 
other relatives were in Calcutta. The first report that he was 
missing was given to the doctor’s brother Nirmal Sankar Chakra- 
varti (P. W. 1) in Calcutta on the rst October by his compounder 
Matilal Roy (P. W. 64). Matilal Roy was again in Calcutta on 
the and Octo'er to fetch the brother, and returned the next day 
(3rd Octoter) with Nirmal Sankar and another person named 
Hari Mohan Rakshit, a friend of the deceased. On the way they 
were joined inthe train by Mustan Ali Mallik (P. W. 48), Vice- 
President of the Basantapur Union Board, who was also a great 
friend of the missing doctor. These persons along with another 
friend of the cecease1 Shyamakinkar Banerjee (P. W. 37) all went 
to Amta Thana the same day. It may be mentioned here that 
these two men Mustan Ali Mullik and Shyamkinkar Banerjee with 
two others, Basan Khotel (P, W. 38) and Rohini Chakravarti(P. W. 
40) both of Basantapur, are charged by the defence as having been 
mainly responsible for engineering the prosecution case; they are 
all said to be bitter enemies of one or more of the accused. The 
party geached the Thana at about 3 P, M. but the Officer-in- 
charge Sub-Inspector Upendra Nath Dutt (accused No.9) was 
not there at the time. Nirmal Sankar here lodged the first in- 
formation, and according to the evidence of Nirmal, Mustan Ali 
and Syamkinkar, he named 7 persons whom he suspected as 
having either murdered or confined his brother. Nirmal admits 
that he gave these names on information supplisd by Mustan Ali 
and others. Inthe absence of the officer-in-charge, the ejakar 
was taken down by A. S. I. Keshablal Das (P. W. 50). It is said 
that this A. S, I. recorded this information on% loose sheet ®f 
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paper which was afterwards thruwa away and a mere missing 
report entered in the diary under the orders of the second S, I. 
Aswini K., Sardar (P. W. 65). Oa the same date Hara Mohan 
Rakshit (since deceased) brought down the doctors wife from 
Basantapur to Calcutta. The next day (4th October) Nirmal 
Sankar filed a petition (Exhibit x1) before the D. S. P, Howrah 
(P. W. 46), praying tLa'an cfficer of the Detective Department 
might be deputed to take up the investigation. He stated that 
from information r.ceived from some local people there was no 
doubt that his brother has been killed, and he actually mentioned 
the names of seven persons as “strongly suspected in the murder”, 
They included five of the accuzed, namely, Golak Takal (No. 1), 
Upendra Chakravarti (No. 2), Kalipada Bag (No. 3), Shamapada 
Bag (No. 4) and Benoy Bhusan Roy (No.8) Accused No, 5 
Khalil Mal’s name was not in this petition. The reason he gave 
in the petition for his prayer was that “there was every possible 
chance of the dead body being discovered” andthat “a wide 
conspiracy had been made to do away with his brother”, The 
D. S., P. endorsed an order on the petition asking the O. C., Amta 
P. S. to “look into this, take upa case and investigate’. The 
officer-in-charge was the accused Upendra Nath Dutt, and on 
the next day (5th October) Nirmal took the D, S. P.’s order to 
him at Amta. One Sudhir Chandra Bose (P. W. 67) another 
friend of the missing doclor, was with Nirmal, Itis said that 
the Sub-Inspector after detaining these persons for a long time 
atthe Thana, made a move to Basantapurin the evening, and 
left that village after a very slip-shod enquiry. At the suggestion 
of the Sub-Inspector, Nirmal and Sudhir passed at night at 


Mustan Ali Mullick’s house. During the night Mustan ‘is said 


to have divulged ce:tain facts to Nirmal and Sudhir which 
led them to believe that they could not expect any assistance 
from the Sub-Inspector in the matter of the investigation, It 
appears that earlier in the day on the same date (sth October) 
A. S. I. Ashutosh Das (P. W. 49) bad been deputed to Basanta- 
pur by the Sub-Inspector, and on the way, Mustan Ali pointed 
out to him the arum thicket, where he saw the arum slightly 


‘broken, According to Shamkinkar Banerjee (P. W. 37), he had 


noticed some marks of struggle in this thicket the previous 
morning. Mustan Ali showed these marks to Sudhir (P. W., 67) 
on the morning of the 6th October. At mid-day on this date 
Nirmal and Sudhir left Basantapur for Calcutta. According to 
a statement elicited from Sudhir Bose in cross-examination at the 
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eprevious trial (as P, W. 3), Matilal Roy came to Calcutta on the 
next day (7th October) and reported that a jackal had dug out 
something which was a part of a human body, but which he 
added was not the doctors. The defence complain that the 
jury’s attention was not directed to this statement. On the same 
day (7th October) Nirmal Sankar submitted another petition to 
the S, P. Howrah, through the Circle Inspector, Uluberia, Jatin- 
dra Mohan Deb (P. W. 63), asking that an officer might be 
deputed to investigate into the case thorougbly. He stated that 
he had been to Basantapur and searched for his brother at various 
places, but could not get any trace of him, and he suspected foul 
play. It is just as well that the endorsement made by the Circle 
Inspector on this petition under date 8th October, 1936, be set 
out here :— 

“To S. P. This is a serious matter, and a thorough and 
prolonged enquiry is necessary to ascertain the truth. On 23rd 
September, 1935, the doctor filed a petiton before the S. D. O. 
stating that his life was ia danger. He also made some serious 
allegations against the O. C. S. I. Upendra Nath Dutta... In 
view of these circumstances D. D. I. may be asked to depute an 
officer to make a sifting enquiry”. 

On this the S. P. noted to D. D. I :—“Please depute one of 
your officers at once”, Š 

The next day (8th October) Nirmal received a telegram from 
Mustan Ali Mallk from Amta Thana in Calcutta: “Dead body 
found out. Come”. (Exhibit 3) With that message Nirmal 
accompanied by his father-in-law and another relative hastened 
tothe Circle Inspectors house at Uttarpara, but not finding him 
there traced him at his father-in-law’s place in Calcutta. This 
was about 1-30 A. M.in the morning of the gth October, On 
this day a police party consisting of the Circle Inspector and 
a C. I. D. Officer, Panchanon Ghose, attached to the Howrah 
Detective Department, (P. W. 74), accompanied by Nirmal, his 
father§in-law and Sudhir Bose (P. W. 67), came to Basantapur and 
proceeded to Harishpur field where a number of village-folk had 
already collected. S. I. Upendra Nath Dutt was also with them. 
Here they found a severed human thigh and a buman arm (minus 
the palm) anda few bones, and also noticed certain marks on 
an ail or ridge and blood spots on grass, Itis said that witnesses 
Matilal Roy (P. W. 64), Bhim Bahadur (P. W. 66), Sham Kinkar 
(P. W. 31) Mustan Ali (P. W. 48) and Basan Khotel (P. W, 38) 
had noticed these marks the previous day. Paschanon Ghose’s 
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CRIMINAL, evidence is that he took charge of the investigation under the, 
1937. verbal orders of the Circle Inspector in Harishpur field on this 
Goloke Behary Takal date. While here, Panchanon saw a piece of paper in Upendra’s 
v hand which the latter admitted to be a statement made to him 


Hing Emperor: by Mustan Ali regarding the case on the previous day. This is 
McNair, F. the statement which accused Upendra Nath Dutt is alleged to 
os have secreted or destroyed and in respect of which the specific 
charge under section 204 of the Indian Penal Code has been 
brought against him. Panchanon himself held an inquest over 
the fragments of the dead body on the spot. The inquest report 
is said to have been signed by Shamkinkar, Bas n Khotel, 
Danda Pani Chakravarti (P. W. 34,) Rohini Chakravarti (P. W. 40) 
and Upendra Nath Dutt among cthers, but not~ by Nirmal. 
According to the evidence of the Circle Inspect:r (P. W. 63) 
none of the witnesses made any definite statement that tre arm 
was Amulya Sinkar’s or that it bore any mark of identification ; 
nothing definite was said about the thigh also, but their “con- 
viction” was that those were parts of the missing doctor. Nirmal’s 
evidence is that he did not notice any special mark of identifica- 
tion on the armor thigh nor dii he inform the investigating 
officer or any body else that he had recognised the severed limbs 
as those of his brother. On the roth October the first arrest was 
made, that of accused No. r, Golak Behary Takal. On the 3th 
December following, that is to say, more than two months after 
the alleged occurrence, the investigating officer, Panchanon Ghose, 
submitted the first charge sheet against 6 of the accused, not 
including Upendra Nath Dutt. A supplementary charge sheet 
was submitted on the 23rd January, 1936, against accused Benoy 
Bhusan Roy, Upendra Nath Dutt, Bejoy Kisto Roy and Upendra 
Nath Chakravartii The names of several other persons are 
mentioned in the charge as being in the conspiracy, but no charge 
sheet was submitted against them, one only being shown as an 
absconder. To complete the narrative, it is necessary to refer to the 
other finds already mentioned which followed on goth December 
1935, 20d January, 1936 and 24th February, 1936. A photograph 
of the dismembered limbs was taken on 9th October, 1935, and 
of the arum thicket on 24th October, 1935. It may be stated 
that a First Information report (Exhibit 63) was lodged by the 
S, I. Upendra Nath Dutt at Amta Thana on the gth October, 
1935, in respect of an offence under section 302 of the Indian 
Penal Code, the place of occurrencs being mentioned as Harish- 
ple field, e 
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The defence was a complete denial of the charge of conspiracy, 
and it was said that the case had been falsely engineered by the 
enemies of the accused. They stoutly chall enged the identification 
of the parts of the dead body as those of the deceased doctor, 
They fuyther alleged that thera was a deep-laid conspiracy in the 
Police Departmant against Sub-Inspector Upəndra Nath Dutt, 
which according to them accounted for good deal. It appears 
that the investigating officer, Panchanon Ghose, made a report to 
the Circle Inspector on the rath October, in which he stated as 
follows :—“ It is a most sensational case, and a very strong party 
faction exists in the village. I have received no material help from 
the local police.” It isin fact a remarkable feature in the case 
that the Sut-Inspector who would inthe normal course be the 
investigating officer is himself an accused. ` 


Having regard to the nature of the cass it is not surprising that 
the evidence was allowa] to cover an extensive ground. But it is 
not difficult to distinguish the main events which the prosecution 
undertook to prove. Broadly speaking, there was first the alleged 
conspiracy, and on this point the evidence would mainly be of facts 
antecedent to the alleged murder; subsequent events would be 
relevant but chiefly as confirmation or corroboration, Then, there 
was the specific incident of assault on the doctor in the arum 
thicket on the evening of the zgth September. Lastly, and this 
was probably the most important matter, there was the find of the 
dismembered parts of a dead body and their identification as those 
of thè missing doctor. 

The appeals have been argued at length before us. At the con- 
clusion of the hearing, we announced our decision regarding two 
of the persons convicted, namely , Upendra Nath Dutt (No. 9) and 
Bazlar Rahaman (No. 6) stating that we would give our reasons 
later. We reserved our orders regarding the rest. Bazlar Rahaman 
had not preferred an appeal to this Court, but as the record was 
before us, we felt justified in dealing with bis case in exercise of 
our pOwers of revision under section 439 of the Code of Criminal 
Procedure. 

As regards Upendra Nath Dutt, the learned Judge was of 
opinion that there was very little of a case against him. The 
Deputy Legal Remembrancer with his usual fairness did not contest 
this view, with which we agreed. We were not satisfied that the 
ingredients of an offence under section 204 of the Indian Penal 
Code had been established against him. We consequently set aside 
his conviction and sentence, and directed that the be acquitted. 
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We also ordered that he should te discharged from his bail bond, 5 
the fine, if paid must be refundei. This disposes of Appeal 
No. 210 of 1937. 

As regards Bazlar Rahaman, we were of opinion that the 
evidence was not sufficient to support his conviction under 
section 364. This is a section which, as this Court has had occa- 
sion to point out more than once, is often misapplied. Fora 
conviction under this section it is necessary to show that there was 
a preconceived plan for committing the murder. Abdu? Gafur 
Khan v. Emperor (1). As the learned Judge himself told the jury, 
there is no evidence worth the name that this accused “associated 
with any of the others for doing any mischief, murder or grievous 
burt to the doctor.” He was in fact acquitted of the main charge 
of conspiracy to murder, and the learned Judge directed the jury 
that in his opinion this charge could not be sustained. The 
Deputy Legal Remembrancer, fully appreciating this, himself 
suggested that we should exercise our powers under section 439 of 
the Code of Criminal Procedure in favour of this accused. We 
accordingly directed that he should be acquitted of the charge 
under section 364 and set at liberty at once. 


In regard to the other four accused, a preliminary point was 
taken that although this is an appeal from a trial by jury they were 
entitled to appeal on fact as well as on law. 


Section 410 of the Code of Criminal Procedure gives any person 
convicted on a trial by a Session Judge the right of appeal to the 
High Court. Section 418 provides that where the trial was by jury 
the appeal shall be on a matter of law only. 


Prima facie, therefore, there would be no appeal except ona 
matter of law. Learned Counsel for the accused has, however, 
argued that the offence of conspiracy with which they have been 
charged is an offence triable by assessors and not by a jury and that 
if the tiial Court haa erred in the method of procedure, the accused 
should not thereby be deprived of their right of appeal on fagt. 


Section 536(1) of the Code of Criminal Procedure provides 
that if an offence triable with the aid of assessors is tried by a jury, 
the trial shall not on that ground only be invalid, and a Full Bench 
of the Bombay High Court, presided over by Sir Lawrence 
Jenkins, decided ia rgor inthe case of King-Empsror v. Parbhu- 
shankar (2) that so long as the trial has in fact been with the aid of 

(1) (1936) 41 C. W. N. 287. 
e (7) (1501) L L. R, 25 Bom, 680, 
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a jury, no appeal lies on facts, even though the jury trial was 
erroneous and tke trial should have been by assessors. ` 


- T have had the privilege of reading the judgment of my learned 
‘brother in which he takes a different view from that expressed by 
the Bombay Court. Were the matter zes integra, I should probably 
come to the same conclusion that he has formed, for it seems to me 
contrary to the principles by which the Courts are guided in the 
trial of an accused that they should deprive him of a right to which 
he is entitled under the law, because of an error in prccedure 
committed by the Judge who is in charge cf the trial. The prin- 
ciple on which section 418 is founded is that once the jury have 
come to a decisign ona question of fact that decision is final and 
cannot be challenged either by the Judge of first instance or by 
the Judges in the Court of appeal. Ina trial with assessors the 
Judge is the judge of fact, though his decigion is aided by the 
expression of opinion of the assessors, and his decision on question 
of fact is liable to challenge. This is probably the reason why the 
reported cases have always referred to trial by jury asa privilege 
for the accused ; and the basis of the judgment of Chandavarkar, J. 
in the case of King-Emperor v. Parbhushankar (1) and of other 
decisions which adopt the same conclusion, is that the accused has 
secured, as a result of being tried by a jury when he ought to have 
been tried with the aid of assessors, a privilege as valuable as, if 
not more valuable than the right of appeal on facts. 


` So far as I am aware, the Full Bench decision in Bombay has 
been followed and considered as the correct interpretation of the 
relevant provisions of the Criminal Procedure Code ever since 
1gcr. My personal view is that it correctly determines the inten- 
tions of the framers of the Code, and if that be so, we must decide 
accordingly. The duty of this Court is to interpret the Code and 
not to encroach on the prerogative of the legislature. The decision 
in King-Emperor v., Parbhushankar (1) has, as I have said been 
accepted for a great many years, and were it erroneous as to the 
intention cf the legislature a very slight alteration of section 418 
would have preserved for the accused any rights of which the 
legislature were unwilling that he should be deprived, 


In these circumstances I am of opinion in the present appeal 
that the accused have no right of appeal on facts, The question, 
however, becomes academic, by reason of the view which we take 
on the argument for the accused that there has been in this case 


(1) (1901) LL L. R. 25 Bom. 689. 
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misdirection which would vitiate the trial as having occasioned a 
failure of justice. 

It will be remembered that the charge against the accused is 
one of conspiracy to murder, and it is argued that the case of 
conspiracy must stand or fall with the case of murder,’ as the 
evidence of conspiracy really r2stson proof of the murder. The 
learned Judge, it is said should have pointed this out to the jury 
and he should have warned them that the evidence before them 
was merely evidence of an assault, and that that evidence was not 
in itself sufficient to establish the crime of murder, 

In charging the jury the learned Judge has in my opinion 
altempted to deal with most of the points that arose fully and fairly. 
The prosecution had examined 75 witnesses, and the learned 
Judge, after stating the case for the prosecution, gave the jury a 
short summary of the evidence of each witness and dealt also with 
the evidence against each individual accused, He has, however, 
dealt with the witnesses in their numerical order, and has failed to 
marshal the evidence relating to each element of the charge, or to 
indicate to the jury how far in his opinion each element has been 
substantiated by the evidence before them. This would not of 
itself amount to misdirection, but coupled with the omissions and 
inaccuracies to which I will refer shortly, we consider that there has 
been misdirection in this case within the meaning of ‘section 423 
sub-section (2) of the Criminal Procedure Code. 

Taking the various elements of the charge seriatim: First, as to 
conspiracy to murder—the learned Judge has mentioned certain 
witnesses who have givan evidence of association between the 
accused and the deceased, and he has referred to a petition by the 
deceased to the S. D. O., Uluberia, on 23rd September, 1935 
(Ex. 5). An objection was made to the admissibility of this docu- 
ment, and that objection has been pressed before us. 

It is urged that section 32 of the Indian Evidence Act is the 
only section of the Act which deals with and admits, in certain 
circumstances, evidence of a deceased person and the only sub- 
section under which it could be admitted is sub-section (i) and then 
only after death of the doctor had been proved. 


For myself, Iam by no means satisfied that the document 
would not be admissible under section 32 (i) but we have no doubt 
that it is admissible under section 8 of the Indian Evidence Act 
as evidence of the conduct of the doctor, an offence against whom 


was the subject of the trial, such conduct being-influénced by his 
fea? of injury. m 


Vor, LXVI] HIGH COURT, 


The complaint to the Police is the conduct, and the reference 
to section 32 in illustrations (j) and (k) to section 8 make it clear 
that such conduct may be proved, whether the person whose 
conduct is sought to be proved isalive or dead. Æmperor v. 
Manchan Khan, (1). The document is a complaint by the doctor 
to the S, D. O, Uluberia on the 23rd September, 1935, (ie. about 
a week before the alleged murder), stating that the petitioner 
seriously apprehended danger to his life, liberty and reputation 
at the hands of certain persons. The impcrtance of this evidence 
is consideraLle, and there are various points in connection with 
it which have been stressed by the defence, but to which the 
learned Judge omitted to direct the attention of the jury. In fact 
nowhere in his charge has the learned Judge discussed the docu- 
mentary evidence. He should certainly have pointed out to 
the jury that in Ex. 5 Khalil (accused No.5) who is said to be 
one of the ringleaders is not mentioned at all while Bidhu Bhusan 
Roy and Upendra Nath Dutt are ramed as the doctor’s princi- 
pal ‘enemies, and a schedule contains the names of 20 men said 
to telong to their party. Furthermore, he should have warned 
them that it was an exparte statement made by the doctor which 
had never been subjected to cross-examination. 

The learned Judge has also failed to charge the jury on certain 
points on which the defence rely in regard to Ex. r. That exhibit 
is Nirmu’s petition to the D. S. P, Howrah. The prosecution 
relies on it as evilence that on the 4th October Nirmal mentioned 
four of the appellants as being “strongly suspected of the murder”, 
The defence has urged throughout that Mustan Ali was the 
dominant force in bringing about the prosecution, yet the learned 
Judge has omitted t> point out to the jury that Nirmal got these 
names of suspected persons from Mustan Ali, and that in the cir- 
cumstarces Ex 1 can have no independent value. 

Again, Mustan Ali never mentioned the meeting of the rs5th 
Septermpber to Nirmal until the 5th October, yet the prosecution 
has had to rely strongly on that meeting in support of the charge 
that there was aconspiracy. The meeting was held in the school 
room and seems to have been more or lessinthe form of a 
Panchayet. . 

The accused S.I, Upendra Nath Dutt there called upon 
the.doctor to explain certain charges brought against him, The 
doctor merely denied them, and walked out leaving his accusers 
enraged at his audacity. It ie then that the words were spoken 
(1) (1923) 34 Bom. L. R. 1087. ° g 
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on which the prosecution rely to show that there was an intention® 
to murder the doctor. On the doctors departure, his accusers 

turned to the Sub-Inspec tor and Crew bis attenfion to the insolent 

way in which the doctorhad treated tbe meeting, It was in 

answer to their complaint that the S, I. is said to hæve relied, 

“You are all dogs,—you cannot chastise even a stranger: let the 

whole village be accused, and let a ticket be purchased for him 

altogether”, 

Abir Kezi then said to the S, I. “we can’t do anything for fear 
of you", and received the reply, “Let the whole village be accused, 
and I will.do the needful”. 

The complaint was addressed to the S. I., and the words sugges- 
ting that the doctor should be “piven his ticket” are by all the 
witnesses attributed to the S. I. and to no other person. The 
learned Judge has pointed out to the jury that these words were 
uttered in a dialect which the S. I. was unlikely to use, and the 
jury must have accepted that direction, for they have acquitted the 
S. I. of the maia charge. 

The learned Judge, however, bas failed to direct the jury that 
if those words were not used by the S. I. it is improbable that 
they were used by any one else at the meeting, for they are part 
ofa conversation which is givenin detail and are in reply to re- 
marks which could only have been addressed to the S. I. 


Again, the jury should have been directed that the meeting 
was attended by a large number of innocent persons and that its 
ostensible object was only to remove the doctor from the District, 
If this is so, the only evidence of intention to murder is the state- 
ment of Kalipada Bag (accused No. 3) overheard by Debendra 
Nath Bhandari (P, W. 43) and Kali Prosanna Chakravarti(P. W. 
51) at Lhe time of the assault, “Take himto the tank and drown 
him,” 

It may well be that if the jury had been fully directed with 
regard to the meeting of the 15th September, they would net have 
disregarded the learned Judge’s direction that there cculd be 
no conviction on the charge framed. : 

Turning to the actual assault, there were 3 eye witnesses, P. W. 
Nos. 43, 51 and 45, and undoubtedly the jury must have placed 
considerable reliance on their evidence, It was essential, there- 
fore, that everything that had been urged against its credibility 
should be brought to the notice of the jury. 

In regard to Devendra Nath Bhandari (P. W. 43) he was cross- 
examined to show that his story was gradually formulated and 
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strong comment was made on the fact that he bad kept silent for ‘Catena. 


so long about what he had seen, ° ~ 1937. 


Debendra saw the assault on September aoth and was threaten- Goloke Behary Takal 
ed by one of the alleged conspirators Satis Banerji who was not 


King-Emperor, 
sent up and warned to keep silent unless he wanted to bə a 
implicated in the murder. He goes away to Calcutta, and about McNair, F. 


the 19th October, Manik Chakravarti tells him that certain limbs 
of tbe doctor's body had been found. He then, as be says, 
“unawares” blurted out to Manik that everything would be found 
out, if a proper search were made. On the roth he made a state- 
ment to the Police which omitted any mention of the assault 
though in a second etatement on the 24th October, the whole story 
was divulged which is now in evidence, 

Debendra’s explanation is that he was afraid, and this is not 
improbable, but it was for tbe jury to decide whether they would 
accept the explanation, and considering the importance of this 
witness’s evidence, it was incumbent on the learned Judge to warn 
the jury that in fact Debendra did not tell this story to the Police 
in his first statement, 
~ Again, the defence suggestion that Debendra was ill in bed 
at the time of the alleged occurrence. The learned Judge refers to 
Debendra’s evidence that he was never confined to bed because 
of an operation, but he omits to refer to the evidence of P. W. 20 
and P. W. 68 who said that he was confined to bed for a month 
and a half after the operation, which would support the defence , 
contention. This type of witness is always vague in his ileas 
of time, but. again considering the importance of Debendra’s 
evidence, nothing which might have a bearing on his credibility 
should have been omitted from the learned Judge’s charge. 

It was again objected that the learned Judge had omitted to warn 
the jury that the story of P, W. 51 the blind man, Kali Prosanna 
Chakravarti, going Out at night in search of goat was improbable 
. and might have been due to prosecution tuition, These sugges- 

tions were probably urged by the Counsel for the accused, and 
their omission from the Judge’s charge can have had little or no 
effect, but there are certain aspects of the evidence of the boy Mirjan 
Ali (P. W. 45) on which the learned Judge might well have 
_charged the jury. 

The defence made a concrete case that the boy was removed 
from his own people and detained by the Police and that before 
being examined by the Magistrate, he was being seen by a Police 
Officer daily, The prosecution suggest that the boy may hays 
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mistaken an orphanage officer for a Police Officer, but the j 
were never invited to consider the truth cr falsity of the charge or 
of its explanation. Again, this boy has been referred to as an 
eye-witness though the defence bave suggested that he could not | 
have seen the assault from Khalil’s house, ° 


It is significant, and this was never pointed out to the jury, and 
that in his statement to the Magistrate under tection 164 of the 
Criminal Procedure Code on 14th October, 1935, the boy never says 
that he saw the assault, He says that he knew the doctor and that 
he heard a man shouting and people were beating the man with a 
staff. It is only in his later story that he says he flashed a torch 
and saw the assault. The failure to mention tlose details and to 
point out to the jury how the boy’s story grew was certainly a 
serious omission from the charge. 


We have heard consicerable argument alout the maiks cf 
struggle in the arum thicket, which is said to have have been an 
afterthought, but in our opinion tlis evicence is of no great value 
one way or the other. 

There is, however, miscirection and lack of direction in 1e3{ ect 
to the finding and identification of the part3 of a body. 


P. W. 35, Sadbu Charan Chaulhury speaks to finding a bone 
in a paddy field. he was weeding. He toll P. W.34 (Dania 
pani Chakravarti) who told P. W, 64 (Matilal Roy). That was on 
the 5th or 6th of October. On the 7th Matilal, P. W. 64 tried to 
find the bone or bones but found nothing, and on the following 
day P. W. 35, Matilal and Bhim Bahadur (P. W. 66) founda 
human thigh and an arm. P. W. 34 says that he recognised the arm 
as the doctor’s from an operation mark, but in cross-examination 
be says that he personally did not see the operation mark, 
but from the fact that the doctor was missing, it occurred to him 
that the arm was the doctor’s. 

P. W. 67, Sudhir Chandra Bose, says that Matilal first said 
that a jackal had dug out parts of a human body wlich Was not 
the doctors, Later he said that they were the doctors and Sudhir 
admits that he went to the spot with the preconceived idea that 
these limbs were parts of the missing doctor’s body. 


On the gth October Pancbanon Ghose, the D. D. Sub-Ins- 
pector attached to Howrah, P. W. 74 held an inquest which lasted 
from 11 to 2 and drew up an inquest report. The report contains 
no mention of the operation mark and the Circle Inspector, 
R W. 63 says that none of the witnesses could identify the arm or 


Vor. LXVi.J HICH CouRT, "943 


. thigh though they cxpressed the opinion that they were paris of the 
dactor’s body. 1937. 
Nirmal (P. W, 1) the dcctors’s brother, did not recognise the ma 
operation mark which is the one piece of evidence that could raise 
the identification from the plane of mere guess work, and we DES 
find many cf the witnessess as to identification stating that they McNair, F. 
were prepared to recognise the limbs as parts of the missing doctor = 
before ever seeing them. 

None of these points was Lrought out Ly the learned Judge 
in his charge to the jury, yet this was evidence of a vital 
nature. 

The conspiracy was a ccnspiracy to murder, and if the 
prosecution failed to establish that the limbs found were the 
limbs of the missing doctor, the whole charge of conspiracy 
fails, 

_ In connection with this part of the case the learned Judge 
has also misread the medical evidence and misdirected the 
jury. 

In his charge he says “P. W., yo Dr, Subodh Chandra Gupta 
has opined that those parts belonged toa man aged cver 20 
YeaTS......0.2. W. 7r another dector also examined certain parts 
and came to be of opinion that all those were of one and the 
“same*human body which were of aman more than 25 years of 
age”, Further on he says: “The cut marks found on the arm 
and thigh were repugnant tothe theory that those dismantled 
parts could be the parts of any buman teing who died a 
natural death”. 

Now P. W. 70o examined the parts on roth October, 1935, and 
the opinion quoted by the learned Judge was given in examina- 
tion in chief. In cross-examination the witness says. “It is not 
possible to say whether all these parts belonged to one and the 
same human body”. The learned Deputy Legal Remembrancer 
~has argued that the doctors opinion in cross-examination is 
confmed to the parts other than the arm and thigh. That is 
possible, but it is by no means clear, for in each answer the witness 
had enumerated all the parts which he had exafnined. 

P, W. 71 only examined the bones from the spinal column, 
_the ribs and skull bones, and his evidence is that he could not 
say-whether they all belonged to the same human body or not, 
though his opinion was that the ribs and spinal column were of 
the same body. 

The jury would naturally place considerabJe reliance on fhe 
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Pana medical evidence, and itis unfortunate that the purport of this. 
1937. evidence should be inaccurately stated in the charge, 


~ 
Goloke Behary Takal The learned Deputy Legal Remembrancer argued that this 
King-Emperor. was immaterial, for it was the function of the jury and not of the 
MeNair, 5 medical expert to say whet Ler the parts belonged to one and the 
cae same body. That isan argument which I cannot accept. The 
jury would no doubt come to a conclusion, but it would depend 
largely on the medical evidence as to what that conclusion would 
be. Again, the doctors have deposed that the limbs were in an 
advanced stage of decomposition when they were examined, and 
the defence has suggested that they would have been in an 
advanced stage of decomposition when found, had they been 
parts of the body of the missing doctor. The prosecution suggests 
that they were preserved, because they were under water and in 
the soil. 

The evidence of P, W. 70 is that in marshy soil decomposition 

would set in earlier, 


Again, it is not clear from the evidence thatthe limbs were 
under water. When found they were at any rate partially above 
water, and the prosecution evidence only states that there was 
water in the paddy fields where they were found. 


None of these matters was placed before the jury, and the 
learned Judge’s inference from the cut marks is obviously fallacious. 
It was quite possible that the body of a human being who had 
died a natural death had been cut up and strewn about the 
field. 

Again, it was no part of the learned Judge’s duty to incorporate 
into his charge portions of a medical text bock which appeared to 
him to support the prosecution case particularly as there is no 
evidence on the record to show which of the conditions specified by 
the author were present or absent, 


Finally, the prosecution relied on the finding of fragments of 
garments in the same field as the human remains, and“those 
garments were similar to the garments worn by the doctor. The 
learned Judge says that these fragments have been “identified 
beyond doubt by production of a counterpart from Wachel 
Mollg’s shop in Calcutta.” The very fact that an identical article 
can be bought by any one in Calcutta shop takes away from it the 
value of this evidence of identity. 


The learned Judge has obviously taken considerable trouble to 
‘place all the fact®before the jury fairly atid adequately, but there 
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have bsen omissions ani there hasbeen misdirection, and these 
too in regard to a vital portion of the cise. 

He has called the attention of the jury to the fact that the 
witnesses were examined on several occasions during the Police 
investigation and that their evidence was extracted by “instal- 
ments,” and he characterised this procedure as “not healthy.” It 
would have been better, had he pointed out to the jury the details, 
showing the significance of this method, which was brought out by 
the defence in the crossexamination of the investigating officer. 

Arguments have been addressed to us on behalf of the appellant 
to the effect that the conspiracy charge is a conspiracy to murder 
and destroy evidence and that if the prosecution fail in establishing 
any particular of the charge the whole charge would fail. 

The learned Judge at the trial directed the jury that they were 
entitled to bring in a verdict under section 326 for grievous hurt 
if they were not sitisfied that there was an intention to murder 
and for the prosecution reliance was placed on sections 236 and 
237 of the Code of Criminal Procedure to justify such a direction. 
We are of opinion that the conspiracy must be established as charg- 
ed and that the prosecution is not entitled to prove a different cons- 
piracy in furtherance of a minor offence. This matter has been 
dealt with in detail by my learned brother and I agree with his 
reasoning and his conclusions, In this view it was not open to 
the jury on the charge as framed to bring in a verdict incorporating 
section 326. 


We find that the evidence has not been properly placed before 
the jury, we have considered carefully the evidence of all the 
important witnesses. There is evidence of enmity against the 
doctor and evidence of conspiracy to assault him and to drive him 
out of the district, but the evidence of conspiracy to murder rests 
entirely on the remark said to have been overheard during the 
assault and attributed to Kalipada Bag, and we are of opinion in 
the words of Sir Barnes Peacock in Ælakee Buksh v, Queen (1) 
that the evidence would not on any proper view of the case support 
a conviction, and it would be worse than useless to send back 
the case fora new trial in order that a jury may Lave the opportu- 
nity of convicting upon such evidence cn a proper summing up. 
See also Jamiruddi Masalli v. Emperor (2). 

We are fortified in this view by the ccnsideration tkat the 
accused have been in Cetention for nearly two years, and through 


(1) (1886) 5 W. R. Cr. 80 (88) ; B. L. R. Supp. Vol. 459 (475). 
(a) (1902) I. L. R, 29 Calc. 782 (791). e é 
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no fault of their own they have already tad to undergo two 
trials. 

The result is that Appeals 162 and 189 of 1937 aré also 
allowed, the verdict and sentences on all the appellants are set 
aside, and we direct that they be acquitted and, released 
immediately. 

Biswas, J.:—I agree in the order proposed by my learned 
brother, but as L have reached the same conclusion from a some- 
what different stand-point in some respects, and specially as T 
bave formed the opinion that the appellants here have a right of 
appeal on facts, it is perhaps necessary I should state my views 
separately. 

I shall take up this last point first. The objection of -the 
appellants on this head arises from the fact that the trial was held 
by a jury, and not with the aid of assesscrs, as it should have 
been under section 269 of the Code of Criminal Procedure, with 
reference to the charge of conspiracy. As was pointed out in 
Yojneswar Ghosh v. Emperor (1), an cflence under Chapter V-A 
of the Indian Penal Code which includes section 120 B is normally 
triable with the aid of assessors, and not by Jury. 

It appears that in this case the Public Prosecutor actually 
pointed out to the Judge at the commence ment of the trial that 
the jurors who had been empanelled should be treated as 
assessors as regards the charge under section 120 B, as required 
by section 269 (3) of the Code of Criminal Procedure, One of 
the accused, since acquitted by the Jury, however, objected and 
the learned Judge thereupon decided to proceed with the trial 
as a trial by Jury. This he did apparently im view of the decision 
of this Court in the recent case of Cheru Sheikh v. Emperor (2), 
where the combined procedure of. a trial by Jury of some of the 
charges and a trial with the aid of the jurors as assessors of the 
other charges was deprecated. This is, however, the procedure 
not merely contemplated, but required by the provisions of section 
269 (3), and in my opinion an accused may legitimately cofmplain, 
if this procedure is rot followed. Tle importance of this lies in 
that it materially affects the right of appeal. 

Section 410 of the Code of Criminal Procedure gives a right 
of appzal tothe High Court against a conviction on a trial held 
by a Sessions Judge oran Ad ditional Sessions Judge whether the 
trial is held by Jury or with the aid cf assessors. Section 418 (2) 
then provides that 


© (1) (1936) 40 CW. N. 1186. (2) (1937) I, La R. 64 Cale. 306. 
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“An appeal may lic on a malter of fact as well as a matter `of 

law, except where: the trial was by Jury in which case the appeal 
‘shall lie on a matter of law only”. 
In other words, if the trial is with the aid of assessors, the 
appeal is on facts as well as on law, whereas if the trial is by Jury; 
the appeal is only-on a matter of hw. Sub-section (2) of section 
423 makes even clearer thé limited scope of an appeal from the 
verdict of a jury :— 

“(2) Nothing herein contained-shall authorise the Court to 
alter or reverse the verdict of a jury, unless itis of opinion that 
such verdict is erroneous owing to a misdirection by the Judge, 
or to a misunderstanding on the part of the Jury of the law as 
laid dowa by him.” 

Along with that is to be fend the provision in section 537 that 
no finding, sentence ‘or order is to be reversed or- altered on 
appeal (or revision) on account of any misdirection in any charge 
to the Jury, unless such misdirection has in fact occasioned a 
failura of justice. 

The question is whether in case triable not by Jury, but with 
‘the aid of assessors, if the trial was in fact held by a jury, it can 
be said that the trial was by Jury withinthe meaning of section 
418 (1) The appellants’ contention is that these words must 
refer to a trial by Jury had in conformity with the provisions of 
the Coie, Itis argued that the right of appeal of an accused 
ina criminal trial, is a valuable right, and when such a right is 
expressly conferred by statute, as by section 410 it should not be 
restricted in any way unless there are clear words of restriction 
inthe statute, and it is further urged that in construing such 
words of restriction, the construction most favourable to the 
accused should be adopted. The appellants accordingly claima 
right of appeal on facts as well as on law in this case, 

It is necessary to refer in this connection to section 536 of the 
Code of Criminal Procedure, on which strong reliance is placed by 
the Grown. The section is as follows : 

“(1) Ifan offznce triable with the aid of assessors is tried by 
a jury, the trial shall not on that ground only be invalid. 

“(2) Ifan offence triable by a jury is tried with the aid of 
assessors, the trial sFall not on that ground only be invalij, unless 
the objzction is taken before the court records its finding”. 

Referring to this section, the appellants maintain that the 
effect, of it is merely to save the trial from being invalid, but that 
this means that it becomes valid asa trial by Jury or as a ieia] 
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with the aid of assessors according as the trial was required to 
be the one or the other under the provisions of the Code. Sec- . 
tion 536, it is therefore contended, would make the trial in the 
present case a valid trial with the aid of assessors, notwithstanding 
that in point of fact it was held by a jury. By construction of law 
it would substitute what should have been the correct mode of trial 
for the procedure actually followed. 


In support of their contention the appellants relied on a number 
of cases: Queen v. Workoo (1); Queen v, Doorga Churan Shome (2); 
Empress v. Mohim Chunder Rai (3) (p:r Maclean, J., Mitter, J. 
dubitante); and Pattikadan Ummaru v, Emperor (4) (per 
Benson, J.) In answer, the le-rned Deputy Legal Remembrancer 
relied on the following among other cases: King-Emperor v. 
Parbhushankar (5), a Full Bench decision; Emperor v. Maosing 
Becher (6) ; Surja Kurmi v, Quesn-Empress (7) and an unreported 
decision of Cunliffe and Henierson, JJ. in Ekabéar Mandal v. 
Emperor (8). 

The cases undoubtedly disclose a divergence of judicial opinion 
on the point, but it isonly in the Bombay Full Bench case; 
Emperor v. Parbhuskankar (5), that the question is fully discussed. 
So far as the Calcutta High Court is concerned, the decisions are 
all the other way, excapt the recent decision in the unreported case 
EBkabbar Mandal v. Emperor (8) but as will be seen from the judg- 
ment of Henderson, J. in this case the learned Judge was evidently 
under a misapprehension, as ke seemed to think that it was always 
open to the accused to take the case out of the mischief of 
section 536 by raising an objection, ov.rlooking the fact that the 
section itself makes a distinction between a case coming under 
sub-section (1) and acase coming under sub-section (2) thereof, 
Calcutta cases like Surjı Kurmi v. Queen-Empress (supra) (7) or 
like Cheru Sheikh v. Emperor (supra) (9) as I shall show later, do 
not touch the point, 


(1) (1872) 18 W. R. Cr. 59. 
(2) (1878) 24 W. R. Cr. 30 
(3) (1878) I L. R. 3 Cale. 765. 
(4) (1502) I. L. R. 26 Mad. 243. 
(5) (1501) I. L. R. 25 Bom. 680. 
(6) (1903) L. L. R. 23 Bom. 423. 
(7) (1898) I L. R. 25 Calc. sss. 
(8) Criminal Appeal No. 933 of 1936 and Revision Cass No 120) of 1996, 
dated the 12th February, 1937. ’ 
® (9) (1937) I. L. R? 64 Calc, 306. 
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It may be useful to refer to the previous statutory provisions 
corresponding to present rection 269(3). Act X of 1872 contained 
no provision as to the procecure to be followed when the accused 
was charged at the same trial with several c ffences of which some 
were and some were not triable by jury, but there was provision in 
section 233 that if an offence triable with assessors is tried by a jury, 
the trial shall not on that ground merely be invalid. In this state 
of the law, this Court held in Bhootnath Dey’s case (1) that in 
such a cass the whole case must be taken as having teen tried by 
a jury. The Sessions Judge there had at first taken the verdict of 
the jury on all the charges, which was one of acquittal, and as he 
did not agree with the verdict, "decided to refer the case to the 
High Court under section 263. Later, his attention being drawn 
to the case of Empress v. Mohim Chunder Rai (supra) (2) he 
recalled his order proceeded to treat the (rial so far as the non- 
jury charges were concerned, as a trial held with the aid of asses 
sors and recorded a conviction in respect therecf. This Court 
(Mitter and Prinsep, JJ.) beld that the Sessions Judge was not 
entitled to do so. Mitter, J. pointed out that under section 233 the 
Sessions Judge should have treated the trial as valid, meaning 
thereby valid as a trial by jury, and recorded a final order under 
section 263. Prinsep, J. added that in order that the case might be 
treated as a trial held with the aij of asretsors, it was essential that 
the Judge should take the opinions of the individual assessors and 
then take such opinion into consideration before passing judgment. 

This decision was subsequently embodied in section 269 of 
Act X of 1882, which expressly enacted as follows :— 

“When the accused is charged atthe same trial with several 
offences of which some are and some are not triable by jury, he 
'shall be tried by jury for all such offences. ” 
° This continued to be the law until 1886 when section 269 was 
amended by section 9 of Act X of 1886 whereby the following was 
substituted for the above provision :— 


“u When the accused is charged at the same trial with several 
offences of which some are and some are not triable by jury, he 
shall be tried by jury for such of those cffences as are triable by 
jury, and by the Court of Session with the aid of the jurors as 
assestors, for tuch of them as are not triable by jury.” 

This was continued as section 269(3) in Act V of 1898 and is 
the law at present. 


(1) (1879) 4 C. L. R. 405» 
t2) (1878) LL. R. 3 Calc, 765. 
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Pepas >= On the words of section 536 it seems to be perfectly clear that 


1937. where an offence, though triable with the aid of assessors, js in fact j 
Goloke Behary Takal tried by a ‘ury, the irregularity does not invalidate the trial, but 
King-Emperor, the question is whether and how far it attracts the consequence of 
=_ section 418(r) and affects the right of appeal? The Full Bench of 
Biswas, F. the-Bombay High Court held (1) that the words in section 418(r) 
are themselves the clearest answer to the question: it wis said that 
the words relate to what actually occurred, not to what should have 
occurred. Jenkins, C. J. said that the words “ where the trial was 
~by jury” mean “ where the trial in fact was by jury” not ‘where 
the trial should have been by jury”. The learned Chief Justice 
pointed out that an adoption of the rival view would lead to the 
result that “a reversal of the conditions would leave an accused, 
who was wrongly tried with the aid of assessors, without any right 
of appeal ”, by which Fe doubtless meant appeal on facts. Candy, J. 
„pointed out that trial by jury is regarded as a “‘privilege”, carrying 
with certain “liabilities”. If an oflence triable by a jury is tried with 
the aid of assessors, then, provided objection is taken before the 
Court records its finding, the trial will be invalid. But the converse 
is different. Ifthe accused obtains the privilege to which strictly 
speaking he is not entitleJ, it is not presumed that he will take any 
objection. He has the chance of a verdict in his favour, a verdict 
which can only be upset under exceptional circumstances, If the 
verdict is against him, he cannot turn round and claim an appeal on 
matters of fact. Fulton, J., urging the same considerations, adds 
that it may seem hard that a prisoner should by reason of an 
irregularity in the mode of trial in the Court of Session be deprived 
of an appeal to the High Court on facts, but expresses the view 
that the grievance is more apparent than real, as unler section 439 
the High Court has the widest powers of revision, ‘and if it finds 
that owing to an irregularity in the Court below the prisoner is in 
danger of being wronged, it will exercise those powers even to the 
extent of reversing the verdict,—a point on which it appears 
Candy, J. expressly reserved his opinion. Crowe, J., indicated bis 
opinion that by virtue of section 536 the trial should be held to be 
a valid trial by jury. Chandavarkar, J. was inclined to think that 
the wording of section 418(z) as well as of section 536 was capable 
of more than, one meaning equally favouring and not favouring a 
right of appeal on facts, and also thought that where the language 
used was capable of more than one construction, he should lean in 
favour of that which was beneficial to the accused. But he held 
e (t) (1901) I. L, B. 25 Bom, 680. 
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that the whole scheme of the Code of Criminal Procedure was to 
treat trial by jury as a privilege as valuable as if not more valuable 
than, the right of appeal on facts. And he derived support ‘or 
this view from the distinction expressly recognised in section 536 
betweenea case where an accused who ought to have been tried 
with the aid of assessors is tried by a jury, and a case where an 
accused who ought to have been tried by a jury is tried with the 
aid of assessors, In the former case, the legislature says that the 
trial shall not be invalid, whereas in the latter, the trial shall not be 
invalid unless objection is taken tothe trial before the Court 
records its fiad ing. 


In support of the contrary view, the reason given in the case of 
Empress vı Mohim Chunder Rai (1) by Maclean, J. was that an 
error of precedure not affecting the merits of the case ought not 
to affect the prisoner’s right of appeal. 


In the earlier case cf Queen v. Norkoo (2) where a trial was held 
with a jury, instead of, as it ought to have been, with assessors, the 
High Court held that the accused had not been prejudiced, 
because it could dispose of their appeal on evidence, and need not 
restrict itself, as it would have done, bad the trial been held witha 
jury, to questions of law; and in the other case of Queen v. Doorga 
Churn Shome (3), the actual trial by a jury was held not on that 
ground to be invalid, and this Court treated the Judge’s charge to 
the jury as his judgment in the case and heard the appeal on facts. 
In the Madras case, Pattikadan Ummaru v. Emperor (4), the 
Sessions Judge treated the verdict of the jury on the non-jury 
charges as the Opinions of assessors, and in that view, Benson J., 
following the Calcutta case, Æmpress vy. Mohim Chunder Rai (1), 
held that the accused was entitled to an appeal on facts in respect 
of the conviction on that charge. The other learned Judge in that 
case, Bhashyam Ayyangar, J., was however, of a contrary opinion, 
and'observed as follows* : 


“Reading Section 418, Criminal Procedure Code. with Section 
536 it seems to me that the question as to whether an appeal will 
lie on a matter of fact as well as a matter of law, or only on a 
matter ‘of law, depends upon the question as to whether the trial 


(1) (1878) I. L. R. 3 Cale. 765. 

(2) (1872) 18 W. R. Cr. 59. 

(3) (1875) 24 W. R. Cr. 30. 

(4) (1g0a) I. L. R. a6 Mad. 243. 

*See p. 248 of I. L. R. 26 Mad, Rep, ° ° 
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CRIMINAL, was in fact with the aid of assessors or was by a jury and not upon 


1937, the question as to whether offence of which the appellant has 
Goloke Behary Takal been convicted was of a class which ought to bave been tried with 
the aid of assessors, or one of a class which ought to have been 
tried by a jury ; 8o far as trial by jury is concerned the triad will not 
Biswas, F. be invalid even if the accused is charged expressly with an offence 

me triable with the aid cf assesscrs and even if the objection to trial by 
jury was taken by the accused but wss cverruled by the Sessions 
Judge on the erroneou; ground thatit was triable by jury. In 
such a case the accused if convicted cannot claim the right of 
appeal on matters of fact.” 

The question raised is obviously one of considerable importance 
as affecting the right of appeal of an accused person, in a criminal 
trial, but its solution has by no means been rendered easier by some 
recent decisions such as ZAadbar Mandal v. Emperor (1) or Chern 
Sheikh v. Emperor (2) already referred to, in which the mode of 
mixed trial authorised by section <69(3) of the Ccde of Criminal 
Procejure has been condemned. The effect of such decisions is, 
as it has in fact been inthe present case, to make the Sessions 
Judge deliberately disregard the express provisions of the statute 
and impose on the accused a trial by jury in respect of offences for 
which they are not liable to be tried by a jury, nor desire to be so 
tried; and it undoubtedly becomes a serious matter for such 
accused if by reason of such procedure they are sought to be 
deprived of their right of appeal to the High Court on matters 
of fact. 

Speaking for myself, Iam not prepared to assent to the view 
that trial by jury is necessarily and in all circumstances a “privilege” 
which the accused is bound to accept as such, or which must be 
presumed asa matter of law to be so ‘ beneficial” as may be thrust 
on him., In my opinion, if it is a question of choice, it should be 
for the accused and the accused alone to make the election, It 
may be that it was the policy of the legislature to treat trial by jury 
as a privilege : I will not say, this was its ¢ntention, for the intention 
has to be gathered from the Code itself, and asI shall show, an 
examination of the Code does not bear out such intention. “It is 
never very safe ground, ” as was remarked by Lord Selborne, L, C., 
in Municipal Permanent Investment Building Society v, Kent (3) “in 


vV. 
King-Emperor. 


(1) (1927) Cr. App. No. 923 of 1936 and Revision Case No. 120 of 1936, 
decided on 12th February; 1927. 

(2) (1937) 1. L. R. 64 Cale. 306, 

65) (1884) Li R, $ App Cas, 260 (273), 
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the construction of a statute, to give weight to views of its policy, 
‘which are themselyes open to doubt and controversy.” As was 
also observed by Lord Watson in Soloman vy. Solomon and 
Company (1) :— 

“Intention of the legislature’ isa common but very slippery 
phrase, ‘which popularly understood may -signify anything from 
intention embodied in positive enactment to speculative opinion 
as to what the legislature probably would have meant, although 
there has beén an omission to enact it. In a Court of law or equity, 
what the legislature intended to be done or not to be done can only 
be legitimately ascertained from that which it has chosen to enact, 
either in express words or by reasonable and necessary 
implication. ” 

It is after all an accident depending onthe discretion of the 
Local Government under section 269 whether any offence or any 
particular class of offences shall be triable by jury, and that again 
depends on whether the trial is actually held in a district in which 
a notification under that section isin foice. Then, again, it is to be 
seen that the High Court may by an order under section 526 
transfer a Sessions case from jury district toa non-jury district, or 
under the powers of section 423(2) it may directa case originally 
heard by a jury to be re-tried before a Court without a jury, though 
no doubt, as pointed out by the Judicial Committee in Hari v. 
King-Emperor (2), such an order ought not to be made unless in 
exceptional circumstances, If jury trial was intended to be a 
“privilege”, would it not have rested on securer foundations? 

As was pointed out by Chandavarkar, J. in Bmgeror v. Mavsing 
Bechar (3), the Code of Criminal Procedure makes no distinction 
as to the procedure at the trial between a trial by jary and a trial 
with the aid of assessors, except asto the summing up and as to 
the manner of taking the verdict in the one case and the opinions 
in the other. In a jary trial the Court sall sum up the case, 
whereas in an assessor trial it may do so. In the former, again, the 
foreman of the jury informs the Judge what is their verdict or what 
was the verdict of a majority, while in the latter the Court requires 
each assessor to state his opinion individually. The cther differences 
between the two classes of cases relate to a stage antecedent to the 
commencement of the trial. To begin with, different lists are 
maintained of persons who may be summoned as jurors and of 


(1) [1897] L. R. A. C, 22 (38). 
(a) (1935) L. R. 621. A. 174; 62 C.L. J.r. 
(3) (1909) 1. L, R. 33 Bom. 423. . e 
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persons who may be summoned as assessors, Then, there is provi- 
sion for a special jury in certain cases, but none for special 
assessors, Then, again, the choice of jurors is by lot, but the choice 
of assessors is entirely with the Judge, and there is provision for 
objecting to the selection of a juror, but none for objecting to the 
selection of an assessor. ° 

So far as the mode of selection is concerned, I do not think it 
can be said, specially having regard to the actual practice of the 
Courts, that there is much to turn the scales necessarily in favour 
of atrial by jury. Except as regards special jurors, jurors and asses- 
sors are recruited fromthe same class of persons. “In a case 
coming under section 269(3), which contemplates the very same 
persons functioning as jurors for one purpose and as assesgors for 
another, no question of any comparative superiority in personnel 
can possibly arise. As to summing up, here again the practice is 
the same, and must be the same in a mixed trial under 
section 269(3). Then, as to the manner of taking the verdict or the 
opinions, I fail to see how the fact that jurors give their opinion or 
the opinion of the majority collectively, and assessors give their 
opinions individually, makes much of a difference in favour of trial 
by jury. IfI were trying a case with the kelp of five persons, 
sitting as jurors or as assessors, what difference would it make to me 
if I knew that 4, B, C, D or Æ held a particular view, or I knew 
that they all or a majority of them jointly held that view? The 
requirement that assessors must state their views separately is 
intended as a safeguard for the benefit of the accused in order that 
the appellate Court may be in a position to judge how far the trial 
Court was justified in acting in conformity with or contrary to such 
opinions. If, therefore, in a case triable with the aid of assessors, 
but actually tried by a jury, the accused are willing that the verdict 
of the jury should be treated as the opinions of assessors, I do not 
think any body else has a right to ccmplain. In some of the 
reported decisions, such as the Bombay Full Bench Case (supra) (1) 
and an Allahabad case, Amperor vy. Dokhani (2), one yeason 
advanced for not treating a de facto jury trial asa de jure trial with 
assessors is that by reason of the form in which the verdict is 
taken, it becomes impossible to regard it as the opinions of asses- 
sors. Speaking for myself, I am not atall impressed by this argu- 
ment; it attaches too much importance to form rather than to 
substance. If one might put it in a non-forensic way, it is straining 

{1} (1901) I. L. R. 25 Bom. 680. 
@) (1932) I. L. R. 55 All. 68. 
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ata gnat, while swallowing a camel. Whether it isa trial by jury 
or a trial with the aid of assessors, the Judge may always ask such 
questions -as are necessary to ascertain what the verdict is or what 
the opinions are ; so there need be no difficulty from the mere 
form in which the verdict or the opinions may be given. 

Whats would make a difference of real consequence would 
undoubtedly be the degree of weight or finality „which the law 
attributes to the verdict cf the jury on the one band and to the 
Opinions of assessors on the other. This is really the important point 
which has to be considered with reference to the various provisions 
in the Code. . 

Section 309 (2) expressly says that in giving judgment, 
the judge shall not be bound to conform to the opinions of the 
assessors : in other words, in an assessor trial, the decision of the 
judge prevails, and not the opinions of the assessors. Is the 
position materially different so fir as the verdict of a jury fs con- 
cerned in a sessions trial in -the districts ? 

The question cannot arise ina trial beforea High Court, be- 
cause all trials before a High Court st all be by jury, and in such a 
case section 305 makes the verdict of the jury paramount. If 
the verdict is unanimous, the judge has no option but to give 
judgment accordingly: if, on the other hand, the verdict is 
divided, and there is not a majority of at least six to three with 
which the judge agrees, he shall te bound to discharge the jury. 
In other words, an accused may not be convicted at all except in 
accordance with the verdict of the jury, or the verdict of a majority 
of the jury in the proportion of not less than six to three. 


Such, however, is n:t the case as regards a trial held in a 
district. Here the Judge may not accept the verdict. If he accepts 


it, he shall no doubt give judgment accordingly (section 306), 


but if he does not, his clear course is to refer the case to the High 
Court, and upon such’ reference, the whole case is open before 
the High Court both on fact and on law (section 307).’ This 
meang that the verdict of the jury prevails only when the judge 
accepts it, but equally may it be said in an assessor trial that the 
opinions cf the assessors prevail when the judge accepts the same, 
Wt ere the judge does not accept the verdict, the verdict practically 
goes by the board, and so do the opinions of assessors, when they 
are not accepted by the judge: the only difference is that in the 
former case the final judgment is pronounced by the High Court 
upon a reference under section 307, andin the latter upon an 
appeal under section 410, but .in either case, upon a consideration 
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of the entire evidence, giving due weight no doubt to the opinions 
cf the judge as well as those of the jury or of the asfessors, as the, 
case may be. There is express authority which in fact goes 80 
far as to hold that on a reference under section 307, the whole 
case is open tefore the High Court, which may convict the accused 
even ona charge on which the judge may have agreed with the 
finding of not guilty by the jury; Æmgeror v, Dwarkanath 

Goswami (1). 

The fcrce of tLe above argument is not weakened by pointing 
to certain limiting words in tection 307 which suggest that it is 
not in every case of disagreement that a judge must make a refe- 
rence to the High Ccut, but cnly where he is also “clearly of 
opinion that it isrecestary for the ends of justice” to do so. 
This only means, as was pointed cut in Adrahim Molla v. Emperor 
(2), and Afsar Shaikh v. Emperor (3), that in a jury-trial a Sessions 
Judge has either of two courses open to him, either to accept the 
verdict and give judgment accordingly, or to submit the case to 
the High Court, disagreeing with the verdict. Ifhe disagrees, 
he may still accept the verdict and act under section 306, so long 
as ke “does not think it necessary to express disagreement.” [See 
also Emfgeror v. Manjia(4)|. Insuch a case, if the verdict is 
one of guilty, trial by jury might bea doubtful “privilege”. The 
present case itself affords an apt illustration. 

, The charge in this case, as already pointed out, was one of a 
conspiracy, that is, a single conspiracy to murder and remove 
evidence of the murder (sections 302 and 201, Indian Penal Code). 
The prosecution sought to prove the murder as having been 
committed in pursuance of the conspiracy. Discussing the evi- 
dence, this is how the learned Judge expressed his own opinion 
in his charge to the jury :— 

“Having regard to the Chemical Examiney’s report after exami- 
nation cf Amulya doctor’s shirt and freck, I think one cannot 
reasonably come to the conclusion that the wounds cutting away 
and severing the different parts of his body were ante mortsm, If 
80, the next reasonable conclusion should be that ¢fe intenflon of 
the culprits was not murder, but giving a good thrashing to the 
doctor; and the action contzmplated was overdone and death 
was caused, and that affer that the dead body was disposed of as 
a result of cool deliberation for causing disappearance of all evi- 
dence regarding the crime”. 


(1) (1932) I. L. R., 60 Cale. 427. (2) (1928) J. L. R. 56 Cale, 473. 
(3) (1937) 41 C. W, N. 1020, . (4 (1937) L L. R, 59 All 419. 
e 
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There canbe no doubt that this was a clear finding against 
conspiracy to murder, and also that the offence under section 29r 
(removal of evidence of murder) was the subject matter of a 
different conspiracy, Whether or not, on such a finding, the 
cflence charged could be reduced to one under section 120 B 
read with section 225 or 326 (instead of Section 302) or/ind 
section 201, a8 the learned Judge seemed to think, is another 
matter, but certainly no conviction could be had in respect of the 
offence as charged. The jury, however, returned a verdict of 
guilty on the original charge, and the learned Judge, of a different 
opinion as he was, still precluded himself by his own action from 
giving effect to it. Had the trial been held as an assessor trial, 
he would doubtless have been less fettered. 

In a jury trial, if the verdict is one of guilty,and the Judge is 
ofa different opinion, the Judge cannot in fact act on bis own 
opinion and acquit the prisoner straight way: he can only make 
areference to the High Court thereby exposing the prisoner to the 
trouble and expense of another hearing. If the trial was held with 
the aid of assessors, he could acquit the prisoner forthwith, the 
opinions of assessors notwithstanding. 

On an appeal against acquittal by the local Government under 
section 417, an accused would probably be in a better position if 
the trial was by jury than if it was with the aid of assessors. Ina 
jury trial there could be an acquittal only where the Judge agreed 
with the jury, and the appeal would be only on questions of law, 
whereas in an assessor trial, an acquittal could follow, whether on 
agreement with the assessors or otherwise, and the appeal would 
be on both fact and law. Ordinarily, however, where the trial ends 
in the Sessions Court in an acquittal, there can be no question of 
atrial by jury being a “privilege”. Where, on the other hand it 
ends in a conviction, trial by jury would not only not be privilege, 
but source of prejudice, if the accused was thereby to be deprived 
of the ight of appeal on facts. 

If the trial is by a jury and the verdict is one of not guilty, and 
the Judge makes a reference, the accused, as already explained, can 
be in no worse position than if the trial was with the aid of 
assessors. 

It is only, therefore, where the accused has a verdict of acquittal 
in his favour that it can be said inthe words of Candy, J., in the 
Bombay Full Bench case (1) thatthe verdict of the jury is one 
“ which can only be upset under exceptional circumstances,” An 
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(1) (1901) 1. L. R. 25 Bom, 680. 


453 


CRIMINAL, 


1937. 
= 
Goloke BeharyTakal 
v. 
King-Emperor. 
Biswas, F. 


35$ THE CALCUTTA LAW JOURNAL { Vou, LXVI. 


‘CRILINAL, appeal against an order of acquittal, however, is itself an eee 3 


37, rather than the rule, 
Goloke Beary Takal ` Taking the entire scheme of the Code into consideration, it 
seems to me to be very doubtful indeed how far a trial - by jury in 
mofussil district can in all circumstances be regarded as a 
Biswas, F. “privilege”, as the learned Judges of the Bombay Full Bench (t) 
appear to think, A jury frial wculd be a privilege only if and to 
the extent it could be regarded as sacrosanct, not where no finality 
attaches to it as in a Sessions trial held in a High Court. Any 
sentimental advantage that may be supposed to be inherent in such 
a mode of trial on notions derived from British Criminal Juris- 
prudence would to my mind be far outweighed by the “liabilities” 
incident thereto, in so far as it tended to affect the right of appeal. 
Where, therefore, through no fault of his atrial by jury is 
imposed on an accused person in disregard of the express provi- 
sions of the statute which entitle him as of right to a trial with the 
aid of assessors, it would in my opinion be a manifest injustice to 
deprive him of a right of appeal which he would otherwise have had 
under ‘the law. Sucha result should be avoided hy all means, 
unless of course this was necessitated by the constraining lanzuage 
of the Code. The material provisions in this respect, as already 
stated, are those embodied in section 418(1) read With section 536 
of the Code of Criminal Procedure. 


With due deference to the high authority of Jenkins, C. J., I am 
unable to agree with him that the words “ where the trial was by 
jury ” in section 418(r) are so clear as to admit of one- meaning 
only and that they must mean “ where the trial in act was by jury.” 
In my opinion, these words are equally capable of another con- 
struction, meaning “where the trial was awfully by jury.” There is 
no reason to fear that the adoption of this meaning would produce 
the consequences apprehended by the learned Chief Justice that an 
accused who was wrongly tried with the aid of assessors would be 
thereby left without a right of appeal. The right of appeal is given by 
section 410, and whatever be the meaning ascribed to the material 
words in section 418(r), that right will remain unaffected. The 
appeal I imagine, would also be an appeal on both facts and law, 
because it could not be predicated of such a de facto trial with 
assessors that “ the trial was lawfully by jury. ” It is further worthy 
of note that in such a case the accused would always have it within 
his power to render the trial invulid beyond cure by taking an 
objection at any pm before the Court recorded its finding : See 

(1) (1903) I. L. R. 25 Bom. 680. 


King-Emperor.: 


Vou, LEVI] ` gion court. 


sub-section (2) of section 536. The distinction drawn in section 536 
between the two kinds of cases referred to in the two sub-sections 
thereof would from this point of view fully meet the objection raised 
by the learned Chief Justice. 

Supposé in construing the meaning of the words “ where the 
trial was by jury” in section 418(r), itis relevant to consider 
whether trial by jury was intended by the framers of the Code to 
be a “privilege”, I venture to think it would be wrong to rely on 
the distinction between sub-section (1) and sub-section (2) of 
section 536 for the purpose of drawing any such inference, It 
would indicate a privilege, only if it could be shown that a de facto 
trial by jury, where de jure the trial should have been with the aid 
of assessors, would not impair the right of appeal on facta, But 
that would be assuming the very question which has to be 
answered, Saction 536, as I understand it, merely cures an 
admitted irregularity in procedure, but even so, it says nothing as 
to whether atrial which should have been a trial with the aid of 
assessors, but was in fact held by a jury, should be deemed to have 
been held asa valid trial by jury, or conversely whether a trial 
which should have been by jury, but was actually held with the aid 
of assessors should be deemed a valid trial with assessors. In any 
case, section 536 does notand cannot affect the right of appeal, 
which is governed by section 418(1) read with section 410. 


In the application of section 536 as it is, there is a further point 
to be noticed, namely, the use of the word “only”, to which little 
or no attention seems to have been paid in the reported cases. 
All that the section says is that the trial shall not “on that ground 
only” be invalid, thatis, it shall not be invalid merely on the 
ground of the irregularity in question. Ina case under sub-section 
(2), if an objection is taken, it is expressly provided that this will 
at once take the case out of the protection of the sub-section. In 
a case under sub-section (1), it is not said that any objection will 


have any such effect, but it may quite be that apart from the 


irregularity, there is prejudice caused to the accused by reason of 
such irregularity. It will then bea case not of mere irregularity, 
but of irregularity and something more, and it is difficult to see 
how the saving provisions of sub-section (r) can then at all apply. 
Where the trial ends in an acquittal, and there isor is not an 
appeal by the Local Government, there will be obviously no 
prejudice, and the trial may stand. But where it ends in a con- 


viction, and the accused appeals, and the accused is sought to be, 


shut out of an appeal on facts, he will certainly have been preju- 


259 


CRIMINAL. 


1937. 
w 
Goloke Bebary Takal 
v 
King-Emperor. 


Biswas, F. 


260 


CRIMINAL. 


— 


1937. 
X ; 
‘Goloke Behary Takal 


v. : 
KingEmperor. 
Biswas, F. 


THE CALCUTTA LAW JOURNAL (Vou. LXVI. 


diced, and ona strict reading of section £36(r), the trial will bé 
incurably bad. To render the trial valid in such a case, the right 
of appeal on facts would indeed bave to be conceded. Prejudice 
may arise also in another way, asit ‘has in this case, where the 
judge takes a view more favourable to the accused’ than the 
jury, butis unable to give effect to it because the trial is a trial 
by jury. 

In interpreting section 418 (1), therefore, which is indeed the 
governing section, so faras the right of appeal is concerned, I 
would adopt the principle of construction which was indicated by 
Chandavarkar, J. himself, as also by some of the other learned 
Judges in the Bombay Full Bench case (1), but for a different 
result,- I would give the material words in this section, “where 
the trial was by jury”, the meaning I have already indicated, as 
inthe view I hold, thatis the meaning more favourable to the 
accused and morein consonance with justice. Where on the 
words of an enactment, two constructions are open, it need hardly 
be pointed out that the Court may adopt the more reasonable or 
beneficial of the two, or the one which is the more likely to avoid 
a manifest injustice. See Beal’s Cardinal Rules of Legal Interpre- 
tation (3rd Bd), fp. 970-371,304-395 and 399-400. As I hava 
attempted to show, such a construction would be not only not 
inconsistent with the scheme of the Code, but in entire harmony 
with its provisions, In the name of conferring a privilege, it would 
not bs imposing a burden. 

Cases like those of which Surja Kurmi v, Empress (supra) (2) 
isa type are of no assistance to Mr. Bhattacharyya: they are not 
in point, as the question of the scope of the right of appeal is not 
directly raised therein. The point decided in this particular case 
was the same as had been previously decided in Bhootnath Dey’s 
case (3) already referred to. The accused was tried by a jury for 
an offence which was triable with the aid of- assessors: the 
jury found bim not guilty : the Sessions Judge did not agree, and 
was about to refer the case tothe High Court under section 3c7 
of Act X of 1882 (similar to present section 307), when it was 
brought to his notice that the case was triable with assessors, and 
not by jury. The course which he then adopted was to treat the 
verdict of the jury as the opinions of assessors, and pass judgment 
convicting the accused. On appeal, this Court (Hill and Stevens, 
JJ.) held, this was wrong: the case was “tried by a jury” within 
i (x) (igor) I. L.B- 25 Bom. 680. 

- (2) (1898) L. L. R. ag Calo. 555. (3) (879) 4 ©. L. R. 405. 
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the meaning of section 536, and the judge was, therefore; bound 
° either to accept the verdict and give judgment accordingly or to 
make a reference tothe High Court. It will be seen that the 
question as to the meaning of the relevant words in section 418 
(1) was not considered at all. All that was decided ‘was that the 
case was “tried by a jury” within the meaning of section 536, but 
ex Aypothesi these words in this section are descriptive of what has 
actually occurred, and this was never questioned, The real point 
in the case was not whether the case was “tried by a jury” within 
the meaning of section 536, but whether it was such a case witb- 
in the meaning of the sections in Chapter XXIII of the Code 
dealing with jury trials, particularly sections 3c6 and 307. Section 
535 which finds a place in the chapter on irregularities can hardly 
throw any light onthe interpretation of these other sections or of 
section’ 418 (1). Apart from the citation of the earlier case of 
Bhooinath Dey (supra) (1) the learned Judges gave no reasons in 
support of their dicision. 

Decisions like that of Chery Sheikh v. Emperor (supra) (2) 
cannot in my opinion be invoked to force a jury trial in respect of 
non-jury charges, and then make that a ground for depriving the 
accused of an appeal on facts. What the-learned Judges in these 
cases have done isto recommend the procedure which was indi- 
cated in Bhoothnath Dey’s case (supra) (1) and which, as already 
stated, was subsequently incorporated in section 269 of Act X of 
1882. But this was deliberately altered by the legislature in 1886 
to what is now section 269{3). So long as this provision stands, I 
venture to suggest it is not open to any oneto encourage or 
approve a departure from this procedure. In any case, if it is sought 
to rely on these cases as authority for taking away a right of appeal 
on facts, I must respectfully demur. 

As regards the fear expressed in some of the cases that the 
adoption of the mixed procedure referred to in section 269(3) may 
lead to anomalous resulte, I may- state that whether or not, as 
Fultow, J. seemed to think in the Bombay Full Bench cass (3), 
section 439 of the Code may bs held to provide an effective means 
whereby such anomalies may be corrected, such considerations 
ought not to override the clear language of the statute. In any case 
there is no reason why the anomaly should be sought to be reme- 
died by following a procedure which might restrict the right of 
appeal rather than by adopting the other mode of trial which would 
leave the right full and unimpaired both as regards fact and law. 


(1) (1879) 4.C. L. R. 405. (a) (1937) I. L. R. 64 Cale. 306. > 
{3) TA L L. R. 25 Bom, 6%. bd ° 
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I have no hesitation in holding that in the present case the 
learned Judge was wholly wrong in trying the conspiracy charge by ° 
a jury. This was in fact the only charge against seven out of the 
nine accused, including the four appellants who were convicted of 
this offence : only the remaining two were also charged in addition 
with a-minor substantive offence each, one under section’ 204 and 
the other under section 364 of the Indian Penal Code. Strictly 
speaking, so far as these seven persons are concerned, there could 
be no question of a mixed trial under section 269(3) in their case as 
section 269(3) ex vi termini deals with a case where the same 
accused are charged with several offences of which some are and 
some are not triable by jury. An assessor trial was thus in fact the 
only form of trial to which they were amenable under the law. It 
is true, as already pointed out that one of them (not before us) 
objected to an assessor trial, but the objection was illegal ; in any 
case the others could not be bound by it. The position, therefore, 
is that a procedure was adopted for their trial, pot through inadver- 
tence, but knowingly in disregard of the statutory provisions, which 
they had neither asked for nor assented to, and I repeat, it would 
be a manifest injustice to make this a ground for depriving them of 
a right of appeal on facts. 

In the result, I have, therefore, reached the conclusion that the 
appellants here have not lost that right. Ifa contrary view were 
majntained, the irregularity itself as I have attempted to show, 
would be incurable under section 536(1). Section 536(z) failing, it 
would obviously be impossible to call into aid the saving provisions 
of section 537, asthe very loss of the right of appeal on facts 
would amount to a failure of justice prejudicing the accused, and 
as it bappered, the objection had been taken (it may be, by the 
Crown) at the earliest stage. 

In this view of the matter, it would not be necessary to examine 
the Judge’s charge to the jury to see if it was vitiated by any 
misdirection. Suffice it to say that on the Judge’s own view of the 
facts, as already indicated, the charge of conspiracy as laid could 
not be sustained. This brings me to the question as to whether in 
that case the charge was bound to fail altogether, or whether as the 
learned Judge seemed to indicate, a different conspiracy or any 
minor substantive offence could be proved. 

This is what the learned Judge said in one part of his 
summing up :— 

. If you come to be of this view of the case, then you should 
consider whether the intention of the culp:its was to murder the 
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doctor, or was only to give him a sound thrashing. If you entertain 
the second view to be more probable, (and this was the view of the 
Judge), then the rigor of the offence will be minimised and the 
culprits, whoever they may be, will come under sections 120B/326/ 
201, Indian Penal Code...... sasssseeo This ts a minor charge covered 
by the principal charge framed in this case, viza, under sections 120B/ 
302/201 Indian Penal Code. I tell you again that if you are of 
opinion that the intention of the culprits was not to murder, but to 
cause grievous hurt to Amulya doctor, then you should find the 
accused whom you may hold to be really guilty, to be guilty under 
sections 120B/326/201, Indian Penal Code, so faras the common 
and the primary charge is concerned.” 

In my view the learned Ju lge is wrong. Seeing that one single 
conspiracy was charged, a conspiracy to commit both an offence 
under section 302 and an offence under section 201,—not a com- 
bination of two conspiracies one in respect of each oftence,—I think 
the prosecution must stand or fall according as they can or cannot 
establish the conspiracy as charged. A conspiracy to commit a 
particular offsnce or offances having been charged, it would not 
be open to the prosecution to prove a different conspiracy. Nor 
could the prosecution, conspiracy failing, ask for a conviction for 
one or more of the cffences alleged to constitute the object of the 
conspiracy, or for any minor offence. 

Mr. Bhattacharyya on lehalf of the Crown seeks to repel this 
conclusion by refzrring to section 237 of the Code of Criminal 
Procedure, but this section hardly applies. It provides as 
follows :— 

“ Tf in the case mentioned in section 236, the accused is charged 
with one offence and it appears in evidence that he committed a 
different offence for which he might have been charged under the 
provisions of that section, he may be convicted of the cffence which 
he is shown to have committed, although he was not charged 
with it.” 

‘Bhe goveroing words of the section are those with which it 
opens. It is only in a case coming under section 235 that 
section 237 applies. An accused may be convicted under section 237 
only of such an offence as he might have been charged with under 
section 236. Section_236 provides as follows :— 


“Ifa single act or series of acts is of sucha nature that it is 
doubtful which of several offences the facts which can be proved 
will constitute, the accused may be charged with having committed 
all or any of such offences, and any number of such charges emay 
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Caminat, þe tried at once, or he may be charged in the alternative with 


1937., having committed some one of the said offences, ” 
Goloke Behary Takal Iam not at all satisfied the present case can be brought within 
_ this section. I do not think that upon the facts which the prosecution 
Ripe Eup. set out to prove in this case, there could be any doubt as to whether 
Biswas, F. the conspiracy was one to commit both the offencés under 
<2 sections 302 and zor, or one to commit either the one or the other 
of them, or one to commit none of these offences, but a different 
offence or cffences, under section 325 or section 326. Nor could it 
be said that it was doubtful whether the facts would make out a 
conspiracy at all, or some other substantive offence either under 
section 302 or under section 325 or section 326. The doubt referred 
to in section 326 is merely as to the particular sections of the penal 
statute applicable to the facts, not a doubt as to the facts which can 
be proved. It is sufficient on this point to refer to the decisions in 
Meher Sheik v. Emperor (1) and Jstahar Khondkar v. Emperor (2). 
Reading the two sections together, it is not difficult to understand 
their true scope and object. As the words clearly indicate, these 
sections contemplate cases where at the commencement of the trial 
there is uncertainty whether the facts which the prosecution expect 
or undertake to prove, if proved, will constitute offence 4 or B or 
C, and the uncertainty is resulved at the end of the trial, showing 
which particular offence out of those was actually committed. In 
such a case it is provided that the accused may be charged with 
any one or more of such offences, but may be finally convicted of 
one other or others of them, though not actually charged. The 
uncertainty must necessarily be an uncertainty arising out of a 
postulated set of facts, nut an uncertainty regarding the facts which 
the prosecution may be ultimately able to establish. As I under- 
-stand it, section 237 does not deal with a case where the evidence 
falls short of proving the cffence which the prosecution had set out 
to prove: that would be governed by section 238, if it cculd be 
made to apply. 


The present case could come only under sub-section @) of 
section 238, if at all. This sub-section is in these terms:— : 


“ When a person is charged with an offence, and facts are proved 
which reduce it to a minor offence, he may be convicted of the 
minor offence, although he is not charged with it.” 

Tle words “ minor offence” have not been defined in the Code, 
and the reported decisions do not lay down an uniform test. Where 


(1) (1931) I. L. R. s9 Calc. 8 
(2) (1935) I. L. R,%2 Calc. 956, 
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minor offence " each would be a distinct conspiracy by itself, Goloke Behary Takai 
involving a distinct agreement asthe gist of the offence, and not Ov 
related tô the other as principal or subsidiary to it, Nor can itbe  King-Emperor. 


said that where an offence is alleged to constitute the object ofa Biswas, F: 
conspiracy as charged, a conspiracy to commit a minor offence will 

be a minor offence within the meaning of this section. Much less 

can it be contended that an cffence (or an offence minor to it) 

alleged to constitute the object of a conspiracy isa minor offence 

to the offence of conspiracy. It is not without reason, therefore, that 

Mr. Bhattacharyya himself refrained from an attempt to bring the 

case un der section 238(2). 

I cannot help remarking that where proof of the conspiracy is 
sought to be rested on proof cf participation in an overt act which 
itself amounts to an offence, the proper course is to put the accused 
on trial for that offence, see Kali Das Basu v. King-Emperor, 
(1) Itis not right in such a case to charge conspiracy on-the 
off-chance of being able to secure a conviction for the overt act. 

That would lead to a misuse of the provisions of section 120B 
of the Indian Penal Code which the Court have always depre- 
cated. . It would in fact offend against what has been laid down 
as a well settled rule in many cases that when evidence at the 
disposal of the prosecution is insufficient to secure a conviction 
for the crime committed, it is inexpedient, even though it may be 
lawful, to prosecute the accused for a conspiracy the proof where- 
of really rests on the establishment of the. very crime: Keg. v. 
Boulton (2); Emperor v. Lalit Mohan Chuckerbutty (3), and 
Amrita Lal Hasra v, Emperor (4). 

In this case the overt acts consti‘uting the main offences which 
were alleged to be the object of the conspiracy were mentioned 
in the charge, but not as part of the offences charged against the” 
accuged. This was done, asthe learned Deputy Legal Remem- 
brancer pointed out, only in view of the provisions regarding 
punishment. Section 120 B of the Indian Penal Code provides 
that whoever is a party to a criminal conspiracy to commit an 
offence punishable with death, transportation or rigorous imprison-: 
ment fora term of two years or upwards, shall, where no express 

(1) (1915) 39 C. L. J. isr. 

(2) (1871) 12 Cox. C. C. 87 (92). 

(3) (1911) L L, R. 31 Calc. 559 (579-580). 

(4) (1915) L. L. R. 42 Cale. 957 (1017) ; 21 C. L. 3331 (368). 
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Goloke Behary Takal such offences, Section rog provides for punishment in cases whera 


the act abetted is committed in consequence of the abetment, 
and says that the punishment shall be the same as* for the 
Biswas, F, offence itself, where, however, the offence sbetted is not committed, 
mee the punishment is regulated by section 115, which provides mere 
imprisonment extending to seven years, or, if any act is done 
causing hurt to any person, to fourteen years, with or without fine. 
The prosecution here ask for punishment under section 109 and 
that is why the overt acts were mentioned, but the charge simply 
stated that the overt acts were committed by members of the 
conspiracy, not that tbey were committed by the persons 
charged. ` 

There is authority in English Criminal Law in support of the 
view that the object of the conspiracy must be proved as laid. See 
Roscoes Criminal Evidence rth Ed. p. 559. As Lord Ellenborough 
said, “where a conspiracy is charged, it must be charged truly” 
[Pollman (1) |. Reference may also be madein this conrection 
to the instructive case of O'Connell v. Reg. (2), which shows that 
where a particular conspiracy is charged in the indictment, a 
different conspiracy cannot be found [cited in Amperor v, Lalit 
Mohun Chuckerbutty (3) }. 

There can be no doubt that the prosecution in the present 
case relied strongly on the evidence of the alleged murder and of 
the disposal of the dead body after murder, in support of the 
charge of conspiracy, but I may state that that evidence wholly 
fails of its purpose. The evidence of conspiracy was in fact not 
put before this jury as a comprehensive whole, as it should have 
been. A few general observations would not perhaps be out of 
place here regarding the way in which the learned Judge dealt with 
this part of the case. 

The learned Judge, as my learned brother has pointed out, 
evidently took great pains in the matter of the charge to the jury, 
but it isa pity that in summing up the case he did not take up 
the different issues separately, calling attention to the gros and cons 
of the whole evidence bearing on each point. Instead he gavea 
bare summary of the oral evidence, witness by witness, and then, 
dealing with the case of each individual accused, stated seriatim 


V. 
King-Emperor. 
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3 (1844) 11 Cl. and Fin. 15s ; 1 Cox. C, C. 413 5 8 E R. 1061, 
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the evidence of different prosecution witnesses against him. This CRIMINAL, 


can never be a very satisfactory way of dealing with a case, much 1927. 
less a cage of such magnitude, where as the learned Judge himself &oloke BeharyTakal 


told the jury, the trial had been “a long protracted one” and the en X 
oral evidence alone had “assumed rather a gigantic shape”. A peat 
cataloguing of the witnesses may be useful in a way, but it can Biswas, F. 


never be a substitute for that marshalling of the evidence, point 
by point, which is so necessary for presenting to the jury a com- 
plete picture with all its lights and its shades, [See Bnaye? Karim 
v. Emperor (1) | 

The learned Deputy Legal Remembrancer laid the evidence 
of conspiracy very clearly before us, and as my learned .brother 
has already referred to it in his judgment, itis not necessary to 
deal with it at any length. It amounts to this: First, evidence 
of association and of meetings in certain dispensaries, showing a 
combination to turn the doctor out of the village, This was up 
to the month of Bhadra (i.e. about the middle of September), In 
that month there was evidence that some persons alleged to be 
in the conspiracy were trying to procure goondas to “teach the 
doctor a lesson”. Then, there was evidence of the meeting held 
on the rsth September, 1935, in the local school premises. Then, 
there was the petition which the deceased is said to have made 
to the S. D, O., Uluberia, onthe 23rd September (Ex. 5), a docu- 
ment which the defance objected to as inadmissible, but which 
I agree with my learned brother is relevant under Explanation 
1 of section 8, if not under section 32 (1) of the Indian Evidence 
Act. Then, there was evidence of an assault onthe doctor on 
the evening of the 29th September from when he was missed. 
Finally, there was the evidence of the finds of the dismembered 
parts of a body hidden away in different parts of Harishpore 
field and of the bicycle and of some articles of personal wear, 
and of their identification as those of the deceased. 

Analysing this evidence, it seems to be clear that up to the 
reth September the evidence does not amount to more than 
showing a conspiracy to drive the doctor away from the village, 
nothing of any design to murder him. The evidence as to the 
collecting of goondas might praba bly contain a suggestion of giving 
the doctor “a good thrashing’. The meeting of the 15th Septem- 
ber is said to carry the evidence nearer to conspiracy to murder, 
But as my learned brother has very clearly pointed out, it is 
impossible to attribute any such effect to this evidence. The 


(1) (1934) I. L. R, 62 Cale. 337 (341), e . 
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acquittal of the Sub-Inspector is really conclusive on the point, for, 
as Bruce, J. observed in X. v. Plummer (x), “it is a very dangerous 
principle to adopt to regard a verdict of not guilty as not fully 
establishing the innocence of the person to whom it relates”. 
Coming to the petition of the 23rd September’ (Ex, 5), this again 
falls short of establishing a conspiracy to murder. As to the 
assault, the remark supposed to have been made by Kalipada 
Bag that the doctor should be dragged tothe tank and drowned 
in it, even if believed, seems to meto be very slender basis for 
founding a conspiracy to murder. A casual remark of that kind 
can hardly be taken to be evidence of a pre-concerted plan to 
murder. Whatever value it might have, if taken along with the 
evidence of the words supposed to have been uttered by the Sub- 
Inspector at the meeting of the r5th September, it loses all impor- 
tance without the evidence. 


As I have said, the most important link according to the pro- 
secution is the last link in the chain, namely, the evidence regard- 
ing the discovery of the supposed human remains and the other 
articles, and their identification. As regards this evidence, I entirely 
agree with what my learned brother has said, and would merely add 
that however valuable it might be as circumstantial evidence of 
a conspiracy to murder, it was necessary in order that it might be 
used for that purpose that there should be something to connect 
it with some member or members of the conspiracy, if not with 
any of the accused actually charged. The mere fact that parts of 
the doctors body or any of his belongings, assuming that they 
were identified as his, were found several days after the alleged 
murder, it may be, concealed or scattered in suspicious circums- 
tances, would not by itself establish any connection of these with 
any of the supposed conspirators. Some evidence aliunde, direct or 
circumstantial, showing such connection was in fact required before: 
a conspiracy could be deduced therefrom. As Grose, J. put in 2. v. 
Brisac (2), conspiracy is generally “a matter of inference dedyced 
from certain criminal acts of the parties accused, done in pursuance 
of an apparent criminal purpose in common between them.” See 
also Æ, v. Meyrick and Ribuffi (3). It is not necessary to discuss 
whether evidence may be given in the first instance of the existence 
of a conspiracy in general, without proof of the accused’s partici- 
pation in it, or how far the acts and declarations of any of the 


(1) [1902] 2 K. B. 339 (349). . 
(2) (1802) 4 East, 165, (171). (3) (1929) a1 Cr, App. R. 94, (99, 101), 
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, conspirators not charged’ may be given in evidence against any 
* other conspirator. (See on this <Archbold’s Criminal Pleadings, 
29th Ed., pp. 355 and 7423). ; Whatever that may be, the impor- 
tant point to note is that the acts and declarations must be acts 
and declarations of some member or members of the conspiracy, 
and the circumstances from which conspiracy is sought to be 
deduced must be circumstances with which some members of the 
conspiracy are shown ‘to be connected. “This important condition 
is wholly wanting in this case as regards the evidence of the alleged 
finds. Mr. Bhattacharyya referred us to the case of Sf#ivadai v. 
Emperor (1), but it will be seen there was evidence there to connect 
the accused with the find. of the human remains, ' r 
The observations I haye made are sufficient no doubt to estab- 
lish misdirection in the judge’s charge to the jury : for in the view 
I have taken, there was in fact no evidence to go to the jury of 
the charge of conspiracy, and on this ground alone the verdict and 
the convictions based thereon must be held to be vitiated. But 
what I desire to point outis that on the evidence asit stands 
the convictions are wholly unsustainable, and must be set aside, 
: and there can be no question of re-trial of any of the accused, In 
my opinion, asthe appellants are entitled to an appeal on facts, 
the prosecution must stand or fallon the evidence already on the 
record. - 


I, therefore, agree in the order which my learned brother has 
already announced. 


A. T Me . i aoe Appeals allowed : 
3 ; ; All the accused acquitted, 
0) (1926) I. L'R. 50 Bom, 683; 
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Before Mr. Justice C. C. Biswas. 


HARI SADHAN DE AND OTHERS 
v. e. 
RADHIKA PROSAD PANDIT AND OTHERS,* 


Customary easement—Hasement proper— Proof of customary easement—Path- 
way claimed as village pathway—Proof. 

A customary easement is not an easement properly so called, An eases 
ment proper belongs to a determinate person or persons in respect of his or 
thelr land. A congeries of persons, such as the inhabitants of a locality, unless 
incorporated asa determinate juridical person, cannot claim an easement. A 
customary right belongs to no individual in particular. It may be enjoyed by 
any one who inhabitsa particular locality for the time. being or who belongs 
to the particular class entitled to the benefit of the custom. Easements are, 30 
to speak, private rights belonging to a particular person, while customary rights 
are public rights annexed to the place in general, 


Proof of a custmory easement is immensely more difficult than proof of an 
easement within the provisions of section 26 of the Indian Limitation Act: 
Eshan Chandra Samanta v. Nil Moni Singh (1), 


The persons who rely on custom must prove that it was ancient, continuous, 
peaceable, reasonable, certain and compulsory. In other words, they must not 
only prove the elements required under section 26 of the Indian Limitation Act, 
but something more. The enjoyment must have been as of right, and neither 
by violence nor by stealth, nor by leave asked from time to time. 


If a pathway is claimed asa village pathway, and not asa public pathway, 
Jt is necessary to show that the user was of the pathway asa village pathway. 
In other words, the evidence must be that it was used by the inhabitants of the 
village or villages concerned as such, and not as members of the general public, 


Appeal by the Plaintiffs. 

Suit for declaration of right to a village pathway. 

The material facts appear from the judgment. 

Messrs. M. N. Roy and Biman Chandra Bose for the Appellants, 


Messrs. H, C. Guha and Narendra Nath Banerji for the 
Respondents, l 
C. A V, 
*Appeal from Appellate Decree No. 1768 of 1936, against the decree of D. 
N. Guba, Esq, Ist Subordinate Judge of Howrah, dated the 28th May, 


1936, reversing that of S. N. Sen, Esq, Munsif of Amta, dated the zist 
December, 1934, 


(1) (t9b8) I. L. R. 98 Cale. 851 (857). 
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The following judgment was delivered : 


Biswas, J.: This is a representative suit under Order, 1, 
Rule 8 of the Civil Procedure Code for declaration of right to 
what is described as a village pathway in the plaint, The suit was 
decreed by the learned Munsif of Amta. On appeal this decision 
was reversed by the learned Subordinate Judge of Howrah, and 
hence this appeal by the plaintiffs. 

The main contention of the appellants is that the lower 
appellate Court applied a wrong test in determining the right 
claimed in the suit, and that this was due toa misconception of 
the nature of the pathway concerned. It was pointed out that 
throughout the plaint the pathway was described and claimed 
as a “village pathway”, but that the learned Subordinate 
Judge treated it as a “public pathway”, and dealt with the 
case on that basis. It cannot be disputed that this would make 
a difference, for, as was pointed out by Wilson, J. in the Full 
Bench decision in Chuni Lall v. Ram Kishen Saku (1), there are 
three distinct classes of rights of way: first, private rights in the 
strict sense of the terms vested in particular individuals, and such 
rights commonly have their origin in grant or prescription ; 
secondly, rights belonging to certain classes of persons or certain 
portions of the public, such as the freemen of a city, the tenants 
of a manor, or the inhabitants of a village; and such rights 
commonly have their origin in custom; and thirdly, public rights 
in the full sense of the term which exist for the benefit of all the 
King’s subjects, and the source of thesé is ordinarily dedication, 
There can be no doubt that the question which the learned Sub- 
ordinate Judge addressed himself to in this case was as to whether 
dedication had been proved ; and holding that there was no evi- 
dence of dedication, he dismissed the suit. Thereby, it is com- 
plained, he disposed of the case on a wrong basis, 

It is true that the plaint refers to the pathway as a village 
pathway, though, as the learned Munsif points out, it may be said 
that the averments do not make it quite clear “whether plaintiffs 
claimed aright of easement by prescription or a village pathway 
by custom, or a public pathway by dedication.” See paragraph 
4 of the plaint in which “right of easement by prescription” is 
claimed by virtue of long peaceful and open enjoyment as of 
right and without interruption, as wellas “grant and agreement 
presumed from immemorial user”. Without construing the plaint 
very strictly, I think it may be fairly taken that what the plaintiffs 

e s 


(1) (1888) I. L, R, 15 Calc. 460. 
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Civi, intended to plead was a customary easement, not an easement pro- 
1937. per, though custom was not expressly or specifically pleaded. 

Hari Sadhan De The question would then arise if in that view the plaintiffs had 

ve given such evidence as would be sufficient to establish custom 

cee they nov tht to rély on, The learned Munsif points out that 

— from the evidence adduced since the beginning of the trial it 

Ran F ; appeared that the plaintiffs relied on dedication or presumed 


grant, and he also said that he would consider only the question 
of a public pathway, and not of a village pathway. As his decision 
went in favour of the plaintiffs, naturally they did not complain. 
Be that as it might, I decided to examine the evidence for myself 
on the basis now urged for the first time by the appellants, and 
having done so, I may state at once I have come to the conclusion 
that the plaintiffs must still fail. 

As I have already indicated, a customary right such as the 
plaintiffs claim is not an easement properly so called, An ease- 
ment proper belongs toa determinate person or persons in respect 
of his or their land. A :congeries of persons, such as the in- 
habitants of a locality, unless incorporated asa determinate juri- 
dical person, cannot claim an easement. A customary right belongs 
to no individual in particular. It may be enjoyed by any one 
who inhabits a particular locality for the time being, or who belongs 
to the particular class entitled to the benefit of the custom. Easge- 
ments are, 80 to speak, private rights belonging to particular per- 
sons, while customary rights are public rights annexed to the 
place in general, . . 

As was pointed out in Æskan Chandra Samanta v. Nil Moni 
Singh (1), proof of a customary easement is immensely more diffi- 
cult than proof of an easement within the provisions of section 
26 of the Indian Limitation Act, The persons who rely on custom 
must prove that it was ancient, continuous, peaceable, reasonable, 
certain and compulsory. In other words, they must not only 
prove the elements required under section 26, but something more, 
Here the evidence does not amount to more than that of user for 
the period of the ages of the several witnesses who deposed to 
it. Whether or not it is correct to say, as was said by the learned 
Judges in the case of Ali Mohammad v, Sheikh Katu (2), that if 
the evidence shows that the right has been enjoyed for a consi- 
derable period say, 30 or 40 years, then the burden of negativing 
the right claimed is on those who deny its existence, it is unques- 

. (1) (1908) L L.R 35 Calc. 851 (857) 

(2) (1922) 36 C. L, J. 280 (286), 
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tionable, as was also pointed out in that case, that the enjoyment 
must have been as of right, and neither by violence nor by stealth, 
nor by leave asked from time to time. The learned advocate for the 
appellants relied very strongly on this case, but this is really of no 
assistanée to him. It helps him only so far as it purports to lay down 
that we cannot in this country apply the principle of - English Com- 
mon Law that a custom is not proved if it is not shown to have 
been enjoyed from time immemorial, but not so far-as the nature 
and character of such enjoyment are concerned. The appellants in 
this case are unable to point toa single statement in the oral 
testimony of any of the witnesses to the effect that the user of the 
pathway wasas of right, orthat it was not by leave taken from 
any body. All that is said is that the pathway was used “openly” 
and “without obstruction’. This in my opinion falls short of 
what is required. Referring to a pathway south of the pathway 
in dispute, P. W. 1, one of the plaintiffs in the suit, stated as 
follows :— : 

“The pathway south of the plaint land is being used without 
permission of any body, or without exercise of force, or without 
obstruction”. 

But no such definite statement was made regarding the path- 
way in suit. The evidence of user given on behalf of the plain- 
‘tiffs would, in fact, be quite consistent with’ a case of permissive 
enjoyment, and in my-opinion, therefore it must fail as evidence 
of a customary easement. 

Then, again, on the case now made, the evidence is not effec- 
‘tive from another point of view. If the pathway is claimed as 
a village pathway, and not as a public pathway, it is in my 
opinion necessary to show thatthe user was of the pathway as a 
‘village pathway. In- other words, the evidence must be that it 
was used by the inhabitants of the village or villages concerned 
as such, and not as members of the general public. I cannot 
do ketter than refer on-this point to a case to which I drew the 
attention of the learned advocate for the’ appellants in the course 
of argument, the case of Hammerton v. Honey (1), as explained 
by Cotton, L. J. in ari De La Warr y. Miles (2). This is what 
Cotton, L. J. said :— . 

“In tbat case what was attempted to be asserted was a claim 
of all the inhabitants of a village to use a green for the purpose 
_of recreation, The evidence given was that all people whether 

(1) (1876) 24 W. R. (Eng). 603. rA 


(2) (1881) 17 Ch. D, 535 (598). , 
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of the village or not, had used it; and it was held that this evi- 
dence would not support a claim of right in respect of the 
inhabitants of that village. Some of the persons who used it 
happened to be inhabitants of the vilage, but there was no dis- 
tinction at all as between their user and that of all the regt of Her 
Majesty’s subjects, and therefore, the user by all Her Majesty’s 
subjects as such, the villagers not using it as villagers but as Her 
Majesty’s subjects, did not afford any evidence in support of the 
claim sought to be established”, 


The learned Advocate was unable to repel the force of this 
argument. The evidence of nearly all the witnesses in this case 
is that the pathway was being used not only by the inhabitants 
of the village concerned, but by the public generally. P. W. 1 
says “Disputed pathway isa public right of way. The public 
have been using it since my tenth year.” P.W.2 says :— “I 
have known the disputed pathway as a public pathway”. (It may 
be pointed out that this witness is the person who drafted the 
plaint). P.W. 3 saygs:—“It is used by every one’. P, W. 4 
says:—“Many persons used the same”, P. W, 5 says ;—‘We the 
defendants (sic) and the general public had been using the dis- 
puted pathway since I remember”. P. W. 7 says =I know the 
disputed pathway which is a public pathway........ I saw many 
persons pass and re-pass over the pathway.” P. W. 8 says :— 
“The disputed pathway is a public way”, P. W. ro says :—“Many 
men used that pathway. I had heard that the road was a public 
one. I saw many other persons use the same.” P. W, rr 
says :——“The disputed pathway is a public road.” On this evi- 
dence, which was all given in examination-in-chief, it is futile for 
the plaintiffs to contend thatthe user which they proved in the 
case was referable only to the inhabitants of the villages in question 
as such. 


On these grounds, therefore, in my opinion the suit must 
fail. . 

Treating the suit as one fora public pathway, it is obvious 
that the appeal must be held to be concluded by the findings 
of fact arrived at by the learned Subordinate Judge that there was 
no dedication, 

In any view of the case, the appeal must be and is accordingly 
dismissed with costs. 

The prayer for leave to appeal under section 15 of the Letters 
Patgnt is granted. e 
A, T. M Appeal dismissed, 
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Before Mr, Justice Syed Nasim Ali and Mr. Justice 
C. O. Remfry. 


ABDUL KHALEQUE 
De 
SUSIL CHANDRA CHAUDHURL* 


Suit, withdrawal of, with literty to bring fresh one-—Order permitting 
withdrawal on payment of costs to defendant within a specified time—Fresk 
suit instituted without payment of such cost—Time for payment, if can be 
subsequently extended—Subsequent suit, if maintainable—Civil Procedure 
Code (Act V of 1¢08), section 148, Order 23, rule 1, sub-rule (2). 


The plaintifis were granted leave to withdraw his suit with liberty to bring 
fresh suit on the following terms : “ The plaintiffs be permitted to withdraw the 
suit with liberty to bring a fresh one unless barred as prayed for. Defendant will 
get costs which must be paid within one month as a condition precedent toa 
fresh suit,” The plaintiff neither paid the costs of the defendants within the 
time specified in the order nor did they pay it before instituting the present suit. 


No objection was made by the defendant as to the maintainability of the suit 
on this ground. Before the:commencement of the hearing of the suit the plaintiffs 
applied for permission to deposit the costs this prayer not being opposed was 
allowed and ultimately such deposit having been made and withdrawn by, the 
defendant the sult was heard and decreed. On the question, whether the suit is 
maintainable for plaintiffs’ failure to pay the costs as directed by the order 
mentioned above i 


Held, that whether the condition about payment of cost attaches to the 
permission to withdraw with liberty to institute a fresh suit or to the permission 
to file a fresh suit, the position was that the Court extended the time under 
section 148 of the Code of Civil Procedure for payment of costs without any 
objection from the defendant in order to enable the plaintiff to comply with the 
conditions, which was complied with, 


So even if the conditions are taken as attaching to the permission to bring a 
fresh suit, the conditional permission has now become final on payment of costs 
by the plaintifs which has been withdrawn by the defendant. The first suit 
thereffre must be taken as withdrawn with leave, 


Appeal by Defendant No. 1. 
Suit for declaration of title. 


* Letters Patent Appeal No. 2 of 1935, against the judgment of Mr. Justice 
R.C. Mitter, in Appeal from Appellate Decree No. 101 of 1922, dated agrd 
November, 1934, against the decree of Babu Pannalal Basu, Additional Sub- 
ordinate Judge of 1st Court of Sylhet, dated the gist August, 1931, affirming 
that of Babu Ashutosh Das, Munsif, and Court, Sylhet, dated the 31st Janiary, 
1931. 


375 


Civit. 


— 


1937- 
Nyon 


Fuly, 7s 16. 


-276 


Crv., 

1937. 

Z5 
Abdul Khaleque 


Ya 
Susi! Chandra 
Chaudhuri, 


1934. 
ht toed 


Notembar,- 3, 


THE CALCUTTA LAW JOURNAL. [Vou LXVI. 


The material facts will appear from the following judgment of 


R. C. Mitter, J. —Tbis appeal is directed against the judgment 
and decree of the learned Additional Subordinate Judge of Sylhet 
affirming the decree for possession passed by the learned Munsiff, 
and Court, Sylhet, in favour of the plaintiffs respondents. The 
plaintiffs fall into 3 groups, the second and third groups claiming as 
tenants and sub-tenants respectively of the plaintiffs of the first 
group, 

The root of the title of the plaintiffs of the first group, according’ 
to them, is a purchase by their predecessors from One Rajani Kanta 
of the lands in suit which they say are specific lands of Taluk Ram- 
bullav Nij Hissya, They also claim title by adverse possession. 
The learned Additional Subordinate Judge has heli that the plain- 
tifs have failed to prove the title set up by them, but they have 
acquired title by adverse possession. 


It appears from the record that the defendants instituted a suit 
in the year 1927 against the plaintiffs for possession under section 9 
of the Specific Relief Act and succeeded therein. The plaintiffs 
thereupon instituted a suit being No. 1467 of 1928 asking for the 
same reliefs as in this suit, based on the same cause of action. That 
suit was not proceeded with but was permitted to be withdrawn. 
The order for withdrawal dated the 14th November 1927 is Ex. H. 
It is in these terms: “ The plaintiffs be permitted to withdraw the 
suit with liberty to bring a fresh one unless barred as prayed for. 
Defendant will get costs which must be paid within one month asa 
condition precedent to the fresh suit.” This order is quoted at 
page 12 of the paper book but there is a slight mistake as to punca 
tuation. These costs were not paid before the institution of the suit 
out of which the appeal arises nor within one month of the date of 
Ex. H. The present suit was instituted on the 23rd January, t930 
and in the written statement which was filed shortly after an objec- 
tion was taken as to its maintainability on the ground that the costs 
had not been paid in terms of Ex. H. An issue was framed on the 
said objection, but both the lower Courts have decided that issue 
in favour of the plaintiffs but on different grounds. It is only at the 
time of the hearing before the Munsiff, about a year after the 
institution of the suit, that the plaintiffs paid in Court the costs of 
the suit of 1928. The date of payment into Court is the sth 
January, 1931. The Munsiff pronounced his judgment ‘eight days 


, later. On the 19th March 1931, a payment order was passed in 


favour of the defendants and I take it that the defendants received 
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the amount thereafter. They filed the appeal to the learned 
° District-Judge on the r1rh March, 193r. 

Two points have been urged before me by the learned Avat 
for the appellant. The first is that the terms of the order Ex. H, 
not having been complied with the suit cannot be entertained and 
the second is that the finding relating to the possession of the plain- 
tiffs has been based partly on inadmissible evidence, namely on 
Chitta prepared by the zemindar in the year 1294. I do not con- 
sider the second point to be of any substance, but the first requires 
serious consideration, 

The Chitta of 1294 was prepared by the predecessors of the 
plaintiffs of the first group and recorded the lands in the suit in the 
possession of their tenants, that is of the predecessors of the plain- 
tiffs of the second group and of one Keramat the landlord of plain- 
tiffs of the third group. In corroboration of the Chitta the plaintiffs 
of the first group proved collection papers for a series of years to 
show realizition of rent from the persons recorded as tenants in 
the Chitta and examined witnesses to prove such realization and the 
possession of the said persons as their tenants, Ido not see why 
the Chitta under these circumstances would not be admissible in 


evidence either under section rz or 13 of the Evidence Act. No- 


doubt the Chitta being one not prepared by a public servant in the 
discharge of his duty or under the authority of the Government 
cannot come in under section 35 or 36 of the Evidence Act. In 
Eckowrie Sing’s case (1), their Lordships of the Judicial Committee 
Tuled that it would be dangerous to admit in evidence a Chitta pre- 
pared by @ private person as against a third person “without further 
account, introduction or ovrification.” Inthe case before me the 
Chitta in question was produced in a suit of rgoz, has been found 
to be genuine and corroborated by a mass of documentary and oral 
evidence. The view I take is justified by the observations made by 
‘Hobhouse, J. in Sudukhina v, Raj Mohan (2). . I accordingly over- 
, tule this contention of the appellant. f 

Regarding the first point the High Courts of India have faken 
divergent views and the views taken by this Court on different 
occasions are hardly consistent with each other, I am bound by 
the decision of Mookerjee, A.C.J. and Fletcher, J. in the case of Deb 
Kumar Roy Choudhury v. Debnath Barna Bipra (3) which is on all 
foyrs with the case before me and on that ruling Iam bound to 


(1) (1868) 11 W. R. a (P. C.) ; 12 Moo, I. A, 196; 2 B. L, R. P. C. 4, 


(a (1869) 3 B. L. R. A. C. 377 (381). 
(3) (1920) 64 A C. 728. e e 
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dismiss tbis appeal, but my own inclination is that this suit would , 
not be maintainable. In making my obseryations I have in view 
that limited class of cases where a time limit is placed for the pay- 
ment of the costs in the conditional order made under Order 23, 
tule 1(2) of the Code, for those cases in which no time limit is 
fixed may possibly stand on a different footing. In the case of 
Hari Nath Dass v, Syed Hossainali (x) it was held without assign- 
ing practically asy reason that if the costs were not paid within the 
time limit prescribed in such an order of withdrawal, the withdrawal 
must be taken as without permission to bring a new suit on the 
Same cause of action and a new suit would be barred under 
Order 23, rule 2(3). The cases decided by the High Courte of 
Allahabad, Madras and Bombay take the view that where the pay- 
ment of costs is made a condition precedent, whether a time limit 
for the payment is prescribed or not, the costs must be paid before 
the new suit is instituted, and the Court would have no jurisdiction 
to entertain the new suit in such a case. The matter being treated 
as one of jurisdiction, payment at a subsequent stage would not con- 
fer jurisdiction on the Court and it would follow that no question of 
waiver by acceptance of the costs by the defendant paid after the 
institution of the new suit or out of time can arise. I do not con- 
sider the institution of the new suit without fulfilling the conditions 
to be an irregular institution only as was the view expressed in 
Abdul v. Ebrahim (2) [See Shidramafga v. Malappa (3); 
Rackhpal Singh v. Sheo Ratan (4); Robert Fischer v, Nagappa (5) 
and Seskayya v. Subhayya (6)|. The judgment of Mookerjee, A. 
C. J. and Fletcher, J. in Ded Kumar Roy Choudhury’s case (7) 
proceeds upon the principle formulated by Sir Lawrence Jenkins in 
the case of Shita} Prosad v. Gaya Frosad (8). In the last mentioned 
case no time limit was fixed for the payment of costs, but the 
principle formulated by Sir Lawrence Jenkins would cover such 
a case, The learned Chief Justice holds that where there is no 
express order for dismissal of the suit on non-performance of thè- 
condition attached to the order made under Order 23, rulé x (2), 
there is no final order determining the suit. He says in effect 

(1) (1905) 2 C, Lu'J. 480, 

(2) (1904) I. L. R. 3r Calc. 965. . 

(3) (1930) I. L. R. 55 Bom. 206. Š x 7 

(4) [1929] A. 1. R., All. 692. x 

(5) (1909) I. L. R. 23 Mad. 258. 

(6) (1924) 47 Mad, L. J. 646, © 

(7) (1920) 64 I. C. 738. 

*(8) (1914) 19 C. B. J. 529. 
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e that the order for withdrawal with leave must be taken as one Civit, 
ọrder, it is not an order for withdrawal with a separate order 1937. 
granting leave to institute a new suit conditional on the payment Ahdu Khaleque 


of costs, either before the new suit is instituted or before the fixed v. 
date, as the case may be. [See Mullick, J, in Syed Qazi Muham- Sen Cenin 
wad v, Lachman Singh (1) ]. I consider that the reasons advanced 
by Phillips, J. in Seshayya’s case (2) against the view is cogent. 
A plaintiff can withdraw from the suit at any moment he likes. 
He does require the permission or an order of the Court to do 
so. [See, Jenkins C. J. in Makant v. Parsho Ramdas (3)]. It ig 
only when he applies for leave to institute a new suit on the same 
cause of action that an order of the Court granting such leave is 
necessary. The Court can attach any condition, and the condition 
‘must be taken to be attached to the leave to sue that is prayed for. ee: 
An order of the character I have in this suit, which does not 
specifically state that on default of payment of costs within the 
time fixed the suit will stand dismissed, must be construed in 
terms of Order 23, rule r, paragraph 2. When an application for 
withdrawal with leave to sue again is made and the Court attaches 
acondition the plaintiff is attliberty to say then and there that he 
does not accept the condition. In that case the Court has to 
proceed with the suit dismissing the plaintiffs application for 
withdrawal with leave to sue again. Butif after sach an order 
the plaintiff takes no further steps for the prosecution of bis suit. 
he must be taken-to have accepted the conditional order, He 
cannot be heard to say afterwards that an order which he accepted 
but the terms of which he has not or could not comply with later 
on must be taken to be wiped off from the record. The intention 
of the Court to put a time limit for the payment of costs is to 
settle the position of the parties within a reasonable time and not 
to keep the-defendant in suspense of a further attack on him, which, 
according to~ the view taken in the later cases of this Court which 
~ I have noticed above, may be launched many years later, may be 
„till the last date of limitation for the suit. In this view of the 
matter my opinion is thatthe view taken by the Allahabad, Bom- 
.bay and Madras High Courts are sound. Atone time I thought 
of sending the cage to the Division Bench so that the matter may, 
-if that Court thought fit, be referred to a Full Bench, but asa 
great deal of time had already been taken up before me I have 
thought it best to consider Ded Kumar Roy Choudhury’s case (4) to 
_.. (1) (1998) L. L; R. 5 Pat. go6._ .- (2) (1924) 47 Mad.. L, J. 646. 2 
(3) (1908). L. R, ga Bom, 345. (4) (1920) 641.C, 938. - . 9 
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Cvit: be a binding authority on me and to dismiss the appeal giving the . 


ET, defendant appellants leave to appeal under the Letters Patent. 
ht ee Rhaleous The appeal is accordingly dismissed without costs but leave to 
appeal under the Letters Patent is granted. 


Susil : es i 
asl! Giandra - Against this decision, an appeal was preferred under section 15 
R, C. Mitt m F. of the Letters Patent. f 7 
— © Messrs. Manmatha Nath Das Gupta and Apurba Charan 


Mukherjee for the Appellants. 
- Messrs. Hemendra Kumar Das and Purnendu Bhusan Chou- 
dhury for the Respondents. 

Mr, Surajit Chandra Lahiri for the Deputy Registrar. 

C A V 

The judgment of the Court was as follows : 

F ly», 16, „The only point for determination in this Letters Patent Appeal 
by the defendants is whether the suit out of which this appeal arises 
is maintainable in view of the fact that the plaintiff respondents 
did not pay the costs of the defendants in a previous suit instituted 
by them on the same cause of action on which the present suit is 
based as directed by the Court in its order dated November, 14, 
1929. That order is in these terms :. 

“The plaintiff be permitted to withdraw the suit with liberty to 
bring a fresh one unless barred as prayed for. Defendant will get 
costs which must be paid within one month asa condition prece- 
dent to a fresh suit.” Plaintiffs did not pay the costs of the defen- 
dants within the time specified in the order. Neither did they 
‘pay the costs before they instituted the present suit on January 
23,1930. The appellant in his written statement did not object 
to the maintainability of the suit on the ground that his costs were 
not paid as directed by the Court in November, 1920, Before 
the commencement of the hearing of the suit the plaintiff applied 
to the Court for permission to deposit the costs, This prayer “was 
not opposed and was allowed. The costs were then deposited by 
the plaintifs. The suit was then heard and decreed. Defendant 
thereafter withdrew the costs deposited from Court. The Yecree 
-Of the trial Court was affirmed on appeal by the lower appellate 
Court. Defendants preferred a second appeal to this Court. R. 
„C, Mitter, J. heard this second sppeal. The learned Judge was 
.inclined to hold that the suit was not maintainable and. to allow 
the appeal but in view of the decision of a Division Bench of this 
-Cqutt in Deb Kumar Roy Choudhury v. Debnath Barna Bipra (1) 
which i is on all fours with the present case he pipaa the appeal 


ta) (1920) 64 I. c 738. - 
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and gave leave to the defendant to appeal under section 15 of the 
Letters Patent. 

The order of the r4th N ovember, 1929, allowing the plaintiffa 
to withdraw from the previous suit with liberty to institute a fresh 
suiton the same cause of action and directing them to pay the 
costs of fhe defendants within one month as a condition precedent 
to a fresh suit was made on the application of the plaintiffs under 
Order 23, rule 1 (2) of the Code of Civil Procedure. 

The question is whether the condition about the payment of 
costs is attached to the permission to withdraw with liberty to insti- 
tute a fresh suit or to the permission to bring a -fresh suit. If the 
condition attaches to the permission to withdraw until the costs 
are paid, the permission is not operative. There is no withdrawal 
With liberty to institute a fresh suit and the suit must be taken 
to be pending. If the condition attaches to the permission to 
bring a fresh suit, the suit is withdrawn and ceases to be pending 
immediately with order of withdrawal and the permission to bring 
a fresh suit is not operative until the costs are paid. 

The reasons in support of the first view are -— 

. (1) The clause “on such terms as it think fit” in Sub-rule (2) 
of rule 1, Order 23 of the Code grammatically refer to the verb 
“may grant? and the terms imposed by the Court therefore refer 


to the permission to withdraw from suit with liberty to institute a - 


fresh suit. 

(2) What the Court orders is not a withdrawal and institution 
separately, but a withdrwal and institution on certain conditions, 
‘the whole is one order and the one part cannot be severed from 
the’ other. When the plaintiff obtains leave to withdraw upon 
payment of costs, until they are paid there is no withdrawal with 
_the permission of the Court and the suit remains pending. 


-The reasons advanced in support of the second view are. - 

..(a) -The latter part of.Order 23, rule (x) clause (2) must be 
“rend as referring not to the permission to withdraw a euitas the 
-with@rawal cf the suit .does not require permission but merely as 
allowing ‘the Court to give permission to institute a fresh suit in 
place of.the one which has been withdrawn, The permission 
granted under the sub-rule refers only to the filing of the subse- 
quent suit on certain conditions. 


(b) The order allowing the withdrawal of a suit upon termais 

- separable in two parts; one allowing the withdrawal and the other 

allowing the institution of a suit Heer complying with thp; condition 
‘laid down'by the Court, = o- 
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Now the consequences of withdrawal of a suit are laid dowa in 
sub-rule (3) of rule x, order 23. If the rule had not been in ? 
existence there would have been no provision of law by wbich a- 
plaintif after withdrawing a suit would be precluded from bring- 
ing a fresh suit in respect of the same cause of action. That rule 
contemplated withdrawal without leave to bring a fresh suit onthe 
same cause of action. If the second view is correct, then on the 
plaintifi’s failure to deposit the costs as directed by the Court, the 
withdrawal becomes a withdrawal without leave and the second suit 
is bit by this sub-rule. Ifthe first view is correct, there is no with- 
drawal at all when the condition is not complied with as failure to 
withdraw with leave to institute a fresh suit does not put an end to 
the suit and the plaintiff is entitled to continue the suit inspite of 
‘bis failure. The institution of the second suit would then be not 
hit by the sub-rule. The result would then be that two suits would 
be pending onthe same cause of action. In sucha case either 
the Court should stay the hearing of the second sult under section 
ro of the Code of Civil Procedure and direct the plaintiff to 
proceed with the first suit or direct the stay of the second suit 
until the costs are paid (See Order 26, Orule 4 of the Rules of the 
Supreme Court.) 

The cases in which the terms of the order impose a time limit 


- for payment of costs have sometimes been distinguished by Courts 


from the cases in which no such time limit is placed. The reasons 
for the distinction are these ; 

{t) When the order of the Court directs payment of costs by 
acertain date and that date expires, it becomes impossible for 
the plaintiff to fulfil the condition imposed by the Court anda 
subsequent deposit would not comply with the conditions. Where 
no date is fixed, that non-payment of costs before the institution 
of the suit makes the suit premature and the Court can treat the 
plaint as being filed on the date on which the deposit is made 
provided no question of limitation arises,” 

(2) The intention of the Court in fixing the time linsit is to 
settle the position of the parties within a reasonable time and not 

..to Keep the defendant in suspense of a future attack on him inde- 
-finitely up to the last date of limitation, 

(3) When the Court attaches. such a time Jimit to the permis- 
sion, itis open tothe plaintiff to say then and there that he does 
not accept the condition and to ask the Court to proceed with 

: the suit, But if after such an order he takes no further steps for 
the prosecution qf the suit, he must be taken to have accepted 
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the conditional order with the consequenccs flowing from the 
° non-compliance with the conditions mentioned in the ordér. 

Ifthe condition about the payment of costs attaches to the 
withdrawal of the suit with liberty to institute a fresh suit the 
distinction between the cases in which time-limit is fixed and those 
in which there is no such time-limit is not of much consequence 
inasmuch as in either case on default of payment of costs the 
suit remains pending. If the condition attaches to the filing of 
the second suit, after the fixed date expires, the Court can extend 
the time for paying the costs under section 148 of the Code of 
Civil Procedure and therefore enable the plaintiff to comply with 
the condition imposed on him. Where the Court extends the 
time there is no difficulty but where time is not extended, there 
being no permission to sue afresh, the second suit must be 
dismissed. 

Assuming that by fixing a time limit the Court intended to 
settle the position of the parties the question still remains how 

did the Court settle the position. Where the order specifies the 
position, there is no difficulty. Where nothing is stated, the 
answer to the question depends on the answer to the question 
whether the condition attaches.to the permission to withdraw or 
to the permission to bring a fresh suit. 

Again assuming that the conditional order is accepted ty the 
plaintiff what is the consequence of his acceptances: The answer 
here also depends on the answer to the same question, 

Again it has been said ihat the decision in each case would 
depend upon the particular terms of the order in that case, 
Where the term of the order indicates what would happen on 
default of payment within the time fixed, no difficulty arises, 
Where no such directions are given the occasion for -the conflic- 
ting views indicated above arises, The difference in the two views 
is fundamental, The views taken by the Courts below- are: in 
accordance with the later decisions of- this Court which seem to 
“be sugported by the grammatical sense of the words of sub-rule (2) 
of rule t, Order 23. Whether the condition about payment of 
cost attaches to the-permission to withdraw with liberty to ins 
titute a fresh suitor to the permission to file a fresh suit, the 
position in the present case is this: the Court extended the time 
under section 148 for payment of costs without any objection from 
“the defendants in order to enable the plaintiff to comply with the 
conditions, The plaintiff then paid the costs. Even if the conditions 
are taken as attaching to the permission to bring,a fresh suit, fhe 
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cofditional permission has now become final on payment of costs 


by the plaintif The first suit therefore must now be taken as ° 


withdrawn with leave, The defendants have withdrawa the costs 
without any protest ; the suit has been fought outon merits and 
the plaintiffs have succeeded on the merits. 


In view of these facts and circumstances, we dismiss the appeal. 
There will be no order for costs in this appeal. 


a Appeal dismissed, 


Before Mr. Justice M, C. Ghose and Mr. Justice 
$ B, K. Mukherjea. 


ASRABULLA AND OTHERS 
V., 


KIAMATULLA HAZI CHAUDHURY AND OTAERS,* 


Assam Land and Revenue Regulation (Reg. I of 1886), if a revenue Code— 
Settlement of land revenue—Rights to be recognised by tha Government— 
Righis specified in section 6 of the Regulation—Section 6, if bars the acqui- 

-sition of any right not specified in the section as between party and party— 
Right based upon custom or presumed grant, nature of— Presumption of 
lawful origin of a grant—What must be established—Presumption of lost 


grant if can be made in favour of fluctuating and unascertained body of | 


persons —Reasonableness or otherwise of a custom, a question af law— 
Period for ascertaining as to whether the custom is reasonable or not 


The Assam Land and Revenue Regulation is to all intents and purposes a 
revenue Code, it provides for a variety of things including settlement of land 
revenue, preparation of record-of-rights, registration of transfers, partgtlon of 
estate and the procedure to be followed in realising arrears of revenue.. 


- For purposes of settlement of the land-révenue, [and for exercising the 
powers conferred by the Regulation, Government would not recognise any other 
species of right over land save and except those which are specified In section 
6 of the Regulation. 


*Appeal from Appellate Decree No. 1222 of 1934, against the decree of 
Mayataru Halder, Esq., Subordinate Judge, 1st Court, of Sylhet, dated the sth 
February, 1934, affirming the decree of Birendranarayan Roy, Esq., Munsif, 
god@Court, Habigaunf dated the 19th of July, 1933. 
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_ As between party and party, section 6 of the Regulation does neither bar 
‘the acquisition of any right, not specified in the section, which can be’acquired 
under the provision of laws which are also in force in Assam nor does it con- 
fiscate the rights already acquired, 

Nabin Chandra Sarma v. Rajani Chandra Chakrabarti (1) referred to 
A right based on custom or presumed grant is in its ultimate analysis a right 
derived from the true owner either expressly or from acquiescence. 


For a presumption of lawful origin of a grant, it is necessary to establish that 
there was no legal bar in the way of a valid grant at its inception, and that 
not only there was a capable grantor but there wasa capable grantee also in 
whose favour the grant could have been made. 


No presumption of lost grant can be made in favour of a fluctuating and 
unascertained body of persons who constitute the inhabitants of a particular 
village. 


Chuntlall v, Ramkishen (2); Vahammad Musaffar-Al-Musavi v, $abeda 
Khatun (3), and other cases referred to. 


A question as to the reasonableness or otherwise of a custom is a question 
of law and it is open to the High Court in second appeal to look into the facts 


found for declding whether the custom alleged is reasonable or not. 
Mokshadayint Dassi v. Karnadhar Mandal (4) referred to. 


The period for ascertaining as to whether a custom is reasonable or not is 
certainly the period of Its inception. 


Marcer v. Denne (5) and Marcer v. Denne (6) referred to 

Appeal by some of the Defendants, 

Suit for establishment of a right of pasturage over the lands 
in suit, 


The material facts will appear from the judgment. 


Messrs. Gunada Charan Sen and Priyanath Dutt for the 
Appellants. 


Dr. Sı C. Basak, Messrs. Hemendra Kumar Das and Benoyendra 


Nath Palit for the Respondents. 
C. A. Ve 

Tae judgment of the Court was as follows :— 

Mukherjea, J. :—-This appeal is on behalf of some of the 
defendants, in a suit commenced by the plaintiffs on their own 
behalf, as well as on behalf of the inhabitants of Kedupur village, 
for establishment of aright of pasturage over the lands in suit, 

(1) (1990) 25 C. W. N. gor. 

(2) (1888) L L. R. 15 Calc. 460 (F. B.) 

(3) (1930) L. R. 57 L. A. 125 ; 51 Ca Le J. 245» 

(4) (1914) 19 C. W. N. 1108, (5) [1904] 2 Ch. 524 (S57), 
(6) [1905] 2 Ch. 538. 
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The defendants are residents of an adjacent villaze named Daud- 
pur where the lands in dispute are situated, and they too have 
been sued ina representative capacity, as representing all the 
villagers, with requisite permission under order r rule 8 of the 
Code of Civil Procedure. The case of the plaintiffs in substance 
is that from time immemorial the inhabitants of village Kedupur 
have been grazing their cattle in the disputed land openly and 
uninterruptedly and thereby acquired a right of pasturage therein. 
The right is claimed on the basis of a custom, as well on immemo- 
rial user giving rise to a presumption of lost grant. It is claimed 
also as an easement of necessity. The suit was contested by 
some of the defendants, who traversed the material allegations 
in the plaint, and contended inter alia that the plaintiffs had not 
acquired any right either as an easement of necessity or by way of 
custom or implied grant, 

The Trial Court decreed the suit, holding that the plaintiffs 
had acquired a right of pasturage, on all the three grounds set 
out in the plaint, over plots Nos. 1 and 2 of the Commissioner's 
map, excluding certain portions which were specified in the 
decree. This decree was affirmed on appeal, though the lower 
Appellate Court negatived the claim of the plaintiffs, so far as it 
rested on the ground of its being an easement of necessity. It 
is against this decision thata second appeal has been taken to 
this Court and Mr. Gunada Charan Sen who has appeared in 
support of the appeal has pressed the following points on behalf 
of his clients. He has contended in the first place, that no right 
of pasturage based on custom or otherwise could be claimed by 
the plaintiffs in view of the provisions of section 6 of the Assam 
Land and Revenue Regulation which prevent the acquisition of 
any such rights in the province of Assam. It is next argued that 
even if such rights could be acquired in law there could not be 
a grant, either actual or presumed, in favour of an indeterminate 
body of persons as the inhabitants of a village. The third con- 
tention is that the custom alleged by the plaintifs and found by 
the Courts below is unreasonable, and lastly it is urged that there 
has been an irregularity in the procedure, which resulted in 
miscarriage of justice, inasmuch as the notice under Order 1 
rule 8 Civil Procedure Code was actually served in the village, 
only three days before the hearing of the suit commenced, and 
the villagers in general who are bound by the decree had no 
opportunity of coming up and contesting the suit properly. 

As regards the first point, it is not disputed that the properties 
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in suit are situated in the district of Sylhet, where the Assam 
Land and Revenue Regulation is in force. Section 6 of the 
Regulation stands as follows :— 


“No right of any description shall be deemed to have been, 
or shall be, acquired by any person over any land to which this 
Chapter (i.e. Chapter II) applies, except the following :~ 


(a) rights of proprietors, landholders and settlement-holders 
other than land-holders, as defined in this Regulation, and other 
tights acquired in manner provided by this Regulation ; 


(b) rights legally derived from any right mentioned in 
clause (a); 


(c) rights acquired under sections 26 and 27 of the Indian 
Limitation Act, 1877. 


(d) rights acquired by any person as tenant under the Rent 
Law for the time being in force.” 

If this section be taken to lay down: exhaustively as to what 
kinds of rights over property one could acquire in the province 
of Assam, and if the acquisition of any other kind of right is 
distinctly prohibited, undoubtedly it favours the contention of 


-the appellants: for the rights of pasturage claimed by the plain- 


tiffs, do not come within sections 26 and 27 of the Limitation 
Act, and it is not without doing violence to the language that 
one can speak of customary rights as coming within the provi- 
sion of clause (b) of the section. In our opinion, however, this 
wide interpretation would not be proper having regard to the 
scope and object of the Regulation itself. The Regulation does 
not purport to repeal all laws, so far as the province of Assam is 
concerned under which various other kinds of rights over pro- 
perty could be acquired nor does it abrogate all customs or 
customary rights as invalid, It is to all intents and purposes a 
revenue Code, and it provides fora variety of things including 
settlement of land revenue, preparation of record-of-rights, 
registfation of transfers, partition of estate and the procedure to 
be followed in realising arrears of revenue. Chapter II of the 
Regulation defines in the first place the rights of the different 
classes of owners of land in the province which are described 
under three heads as (1) proprietors, (2) land-holdera, and (3) 
settlement-holdera and clauses b, c and d of section 6 of the 
Chapter enumerate the other rights over land, besides the three 
mentioned above, which are also recognized for purposes of this 
Regulation, In our opinion for purposes of sejtlement of land 
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revenue, nd for exercising the powers conferred by the Regula- | 
tion, Gu: {aent would not recognize any other species of right 
over land save and except those which are specified in section 6. 
But that does not mean that as between party and party, 
these rights could not be acquired under the provision of laws 
which are algo in force in Assam, or that the rights already acquired 
would stand confiscated. We may take by way of illustration 
the case of acquisition of rights over land by adverse possession, 
Certainly a man could acquire right by adverse possession in 
Assam, and we are unable to hold, tbat the deseisor gets title 
derivatively from the true owner which alone could, bring him 
within the purview of clause (b) of section 6. Rights of pre- 
emption on the footing of customs have been enforced even 
among Hindus in the province of Assam, and have been judicially 
recognized in many cases, [vide the case of Nabin Chandra 
Sarma vy. Rajani Chandra Chakrabarti (1)] although they would 
not come under any of the clauses attached to section 6. Mr. 
Sen seems to suggest that all these may be said to be derivative 
rights as contemplated by clause (b). It is difficult as we have 
said already to accept this suggestion, as the plain language of 
clause (b) would repel such construction. But even if this cons- 
truction is accepted, then in the present case also, the rights 
claimed by the plaintiffs, can be said to bein a sense derived 
from the proprietors or settlement-holders, for a right based on 
custom or presumed grant, is in its ultimate analysis a right 
derived from the true owner either expressly or from acquiescence. 
We over-rule therefore the first contention of Mr. Sen. 

The second contention of Mr. Sen raises an interesting point 
as to whether the rights of pasturage, claimed by a whole body 
of villagers, can be acquired by grant either express or presumed. 
We may say at once thatthe rights claimed by the plaintiffs are 
certainly not easements in the proper sense of the word. They are 
not privileges attached to individuals in respect of their lands, 
These are rights claimed fora fluctuating class of person in res- 
pect of a locality. They come under the description of the second 
class of rights intermediate between public and private rights, as 
enunciated in the well known case of Chwnilall v. Ram Kishen 
(2) and they attach to certain classes of persons or portions of the 
public and have their origin ordinarily in custom, But can there 
be a presumption of lost grant in cases of such rights when long 
user is proved 


* (1) (1920) 25C. W. N. gor. (2) (1888) I. L. R. 18 Cale, 460. 
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e As the Judicial Committee explained in the case of Mahammad 
Musafiar-Al-Musavi v. Jabeda Khatun (1) the presumption of an 
origin in some lawful title to support possessory rights long and 
quietly enjoyed, where no actual proof of title is forthcoming, is 
not a mere branch of the law of evidence. It is resorted to 
because of the failure of actual evidence. It is not a pre- 
sumption to be capriciously made and the Court must be satis- 
fied that such a title was in its nature practicable and reasonably 
capable of being presumed without doing violence to the proba- 
bilities of the cag, “It is a principle, which,” says Lord Loreburn 
L.C.in Harris v. Earl of Chesterfield (2), “is based on good 
sense, The lapse of time gradually eftaces records of past 
transactions and it would be intolerable if any body of men should 
be dispossessed of property which they and their- predecessors 
have enjoyed during all human memory, merely upon the ground 
that they cannot show how it was originally acquired. That is the 
reason why the law infers that the original acquisition was lawful 
-unless the property claimed is such that no such body of men could 
lawfully acquire it or the facts show that it could not: have been 
acquired in the only ways which the law allows.” Thus in order 
that there may bea presumption of lawful origin, it is necessary 
to establish that there was no legal bar in the way of valid grant 
at its inception, and that not only there was a capable grantor 
but there was a capable grantee also in whose favour the grant 
could have been made. If for any reasona valid grant could not 
have been made no presumption of such a grant can arise. Now 
it has been held in England as early asin the year 1590, that the 
inkabitants of a village could not co-nominee acquire by prescrip- 
tion a right of way, the inhabitants not being capable grantees, 
Vide Foxall v. Venables (3). In Mounsey v. Ismay (4) the citizens 
of Carlisle for themselves and their neighbours claimed a right 
by custom to hold horse races on a certain day every year in the 
land in suit in respect of which an action for trespass was brought 
by tie plaintiff. Martin B. in giving judgment for the plaintiff held 
inter alia that “such a right as was set up by the defendants could 
only exist by custom, a grant of such right to the freemen of Car- 
lisle, or the citizens of Carlisle would be void. Such indeterminate 
bodies ag the freemen of a city nof being themselves a corporation 
incapable of being grantees. This view was reiteratedin Haris v. 


(1) (1930) L. R. 57 I. A. 125 ; 51 C. L. J. 345. 
{2) [1911] A. C. 623. 
(3) (1790) Cr. Elizabeth. 180. (4) (1865) 34 L. JPEx. 52. e 
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emk, Earl of Chesterfield (1) where the free-holders of five parishes ad- 
1937. joining the river Wye claimed a fishery right with reference to a 
' Asrabulla non-tidal portion of the river, The right was exercised admittedly 

z j : i 
Kiamatulla Həzi for several centuries openly, uninterruptedly and asof right, and 
Chaudhury. the question was whetber a presumption of lost grant could be 
, Mukherjea, ¥. made, The House of Lords decided by a majority that no pre- 
— sumption of lost grant was available in the case, inasmuch as the 


free-hol ders of several parishes who were an indefinite and fluctua- 
ting body of persons could not be proper grantees in law. Lord 
Ashbourne, whose was one of the dissenting judgments, made a 
suggestion that the king might have made a grant to the free-hol- 
ders of the area of fishing in gross, and this may have made them 
a Corporation or the king may have made a grant to an existing 
corporation upon trust for the free-holders. It was pointed out on 
the other hand by Lord Gorell, who sided with the majority, that 
there was no trace of any corporation existing at any time, and the 
right was asserted by individual free-holders as appurtenant to 
their respective free-holds. There was no foundation for the case, 
that the presumed grant from the king would incorporate the free- 
holders gwoad the grant. In this Court the point came up for de- 
cision in Lutchmeeput Singh v, Sadaulla Nushyo (2) which arose 
out of a suit instituted by the plaintiff for restraining the defendants 
from fishing in certain waters within the ambit of the plaintifi’s 
zemindary. The defendants contended that they had acquired a 
prescriptive right of fishing in the Jee/s under a custom according 
to which all the inhabitanta of the z2mindary had the right of 
fishing. On the point as to whether there could be a presumed, 
.grant from long user the learned Judges observed as follows* :— 


“Then, again, from the length of user, it cannot be presumed 
that there was a grant by the Sovereign Power. It seems to us 
that the presumption of a grant is impossible; because it 
cannot be shown that there was some ascertained grantee or 
grantees, The Subordinate Judge was of opinion that the tenants 
of the several pergunabs, in whose favour the right in question is 
claimed, must be considered to constitute a unit,—that is to say, he 
considers that they form a corporate body. We fail to see any 
tangible ground for this assumption. For instance, it may be that 
such a grant may be presumed in favour of a village community 
if such community be shown to possess all the essentials ofa cor- 


(1) [1911] A. C. €22. (2) (1882) I. L, Re 9 Calc. 698. 
é See p., 703—Ed.e 
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eporate body ; but we do not see any reason suggested by any 

` evidence onthe record which can support the conclusion that 
the tenants of the different pergunahs, in whose favour the right in 
question is claimed, form any thing like a corporate body.” 

This reasoning applies fully to the facta of the present case, 
and we are of opinion that no lost grant could be presumed in 
favour of a fluctuating and unascertained body of persons who cons- 
titute the inhabitants of a particular village. Our attention has 
been drawn to a decision of the Judicial Committee in Bholanath 
Nundy v. Midnapur Zemindary Co. (1), where the plaintiffs 
claimed a right of pasturage over the waste lands of the village 
which belonged to the defendants on grounds of immemorial user. 
Their Lordships observed in the course of their judgment in this 
case that “on proof of the fact of enjoyment from time immemo- 
rial there could be no difficulty in the way of the Court finding 
a degal origin for the right claimed.” It must be remembered, 
however, that there were seven suits commenced by different sets 
of plaintiffs out of which this appeal arose, and they were subse- 
quently consolidated for purposes of hearing. The right of pas- 
turage was claimed as an easement by each individual villager as 
appurtenant to his tenancy, and the allegation was that the plaintiffs 
and their predecessors had been enjoying the right of pasturage 
over the waste lands of the village from time immemorial. The 
Court held that the right was established under section 26 
ofthe Limitation Act, and their Lordships of the Judicial 
Committee restored this judgment with a direction that the 
defendants would be competent to improve these waste 
lands, provided sufficient lands were left for pasturage. It would 
be clear from the judgment, that that this was not a right claim- 
edin gross by the villagers in general ih respect of a particular 
locality, and as such the observation of their Lordships do not 
in any way militate against the view we have taken viz., that there 
could be no presumption of a lost grant in favour of the inhabitants 
of a particular village. In our opinion therefore the second ground 
urged by Mr. Sen is sound and must prevail. But we cannot on 
this ground alone, reverse the decision of the Court below, inas- 
much as it has found in favour of the plaintiffs onthe ground of 
custom also. 

Mr. Sen attempts to assail this finding on custom, substan- 
tially on the ground, that the custom is unreasonable and hence 
invalid, It may be taken as fairly settled that a question as to the 
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reasonableness or otherwise of a custom is a question of law aag 
it is open to us in second appeal to look into the facts found by the 
lower appellate Court, for the purpose of deciding as to whether 
the custom alleged is reasonable or not. See the case of 
Mokshadayini Dassi v. Karnadhar Mandal (1). The period for 
ascertaining as to whether the custom is reasonable or not is 
certainly the period of its inception: Marter v. Denne (2) ; Marcer 
v. Denne (3) and Mr. Sen has contended before us that the Thak 
records which were prepared between 1863—66 would show that 
village Kedupur had 400 dighas of patit land within its ambit, 
which could be used as grazing ground, and it was most unreasona- 
ble for the villagers, who had only 4o cultivators amongst them at 
the time to invade the lands of another village for the purpose of 
extending their rights of pasturage. We may say in the first place 
that there is no definite finding that the custom originated near 
about the time of the preparation of the thak records, and from 
the evidence discussed in the judgment of the lower appellate 
Court it is more probable that its origin was much later. In the 
second place, we have looked into the thak papers ourselves, and 
it seems to us that the description of the lands and the acreage 
as given there are palpably wrong. Inthe third place we do not 
know the number of cattle that existed at the time of the Thak 
Survey, and the 400 Bighas of patit land might not have been 
available for pasturage at all. The commissioner who went into 
the locality for local inspection found 730 heads of cattle in the 
plaintiffs’ village, and the available pasture land was even less than 
4 kals. As we cannot rely on the thak records, the materials, 
that we have actually got, lead to the only inference, that the 
custom alleged by the plaintiffs is under the circumstances of the 
case perfectly reasonable. This contention of Mr. Sen, therefore 
would fail The last ground urged by Mr. Sen relates to the 
irregularity in the service of notice under Order r rule 8 of the 
Code of Civil Procedure, It is not disputed that the notice was 
actually served in the village on the 8th May, 1933, and the hear- 
ing of the suit commenced on the rrth May following. The time 
certainly was very short. But as the lower appellate Court has 
pointed out, the hearing continued for two months, and the judg- 
ment was actually delivered on the roth July, 1933. All the 
villagers knew of the progress of the suit, and they had ample 
opportunities of coming up and defending it if they were so 
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‘minded. As there was no prejudice wé are not prepared to send 


the case ‘back on this ground alone. 

The result is that although we do not agree with all the findings 
of the lower Appellate Court, we affirm the decree on the ground 
“that the plaintiffs have established a right of pastdrage by custom 
_ over the lands specified in the cecree of the trial Court. The 
appeal is thus dismissed. N o order as to costs in this Cort, 
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The plaintiff gave a lease of a certain colliery to the defendant, the relevant 
clauses of which are these: (a) “All the aforesaid royalties shall be “paid free 
from any deduction. (b) The lessee shall -pay the royalty and royalties 
reserved in the lease at the time and manner. appointed in that behalf and 
shall also pay and discharge all taxes, rates,’ assessments and impositions 


.whatever being in the nature of public demand -which shall from time to time 
„be charged assessed or imposed upon the said mines or any part thereof by 
. the authority of Government of India.or the said local Government except 
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cent per annum on all arrears of such royalty or royalties from the due date ; 
thereof.” Ona claim by the plaintiff for recovery of road cess, mine cess and 
income-tax charged on the royalties payable under the terms of the lease t 


Held that the words “all taxes etc.” indicate that the lessee was made liable 
by the covenant for the whole of the impositions upon the demised mines pay- 
able by the lessor, and the lessee and not simply for the portion payable by 
the lessee only. The covenant was not intended to bea mere surplusage but 
was framed with the object of throwing on the tenant the burden of obligation 
which In the absence of such a covenant might have fallen on the landlord. 


What matter may be reasonably supposed to bein the contemplation of ‘ 
the parties at the time of the contract is to be ascertained from a inspection of 
all the terms of the contract and not on the magic of a particular word or 
words in the contract, 


On a consideration of all the terms of the covenant the obligation cannot 
be limited to charges on the mines themselves but extends to charges imposed 
in respect of them on persons namely landlord or tenant and the tenant under- 
took the liability to pay all the charges of a recurring nature imposed by the 
statute whether they are described in the statute as imposed on the mines or 
on the lessor or lessee in respect of thems 

East Word v. Me Nab (1) ; Allum v. Dickinson (2); In Foulger v, Arding (3) 
and Brett v. Rogers (4) referred to. 

The words ‘being in the nature of public demands’ were inserted in the 
covenant for some purpose. Demand of land revenue and not demands “in 
the nature of land revenue” are excluded from the covenant. Public demands 
which are not land revenue but are recoverable as if they were arrears of land 
revenue can be reasonably supposed to have been in the contemplation of the 
parties, 

All impositions are ultimately charged to the landlord or the tenant 
or both, 

The Cess Act provides for the imposition of a cess on all immoveable property 
situated in the province. 

For the purposes of the Cess Act, “mines eto” are included in the definition of 
immoveable property. 

In the case of mines the cess is assessed under the provisions of Chapter 
V of the Cess Act on the annual net profits of which the royalty receivable 
by the landlord is a part: 

Manindra Chandra Nandy v. Secretary of State for India (5) followed. 

The liability for the mines cess is on both the owner and occupier. eè 

Tbe policy of the Bengal Mining Settlements Act (Bengal Act II of 1912) is 
that all persons who benefit by the maintenance of the works of sanitation 
should bear the liability of paying the same. It is a charge of a regularly recurr- 
ing nature and is incident to the occupation of the premises. It fs payable 
in respect of mines benefited. 

Section 3 (6) and clause (3) of Schedule I of the Bengal Public Demands 
Recovery Act (I B. C, of 1913) make expenses chargeable under section 10 

(1) [1914] 2 K. B. 361, (2) (1882) 9 Q. B. D. 632. 


43) [1902] 1 K. R yoo. = (4) (1897) L. R. 1 Q. B, gas. 
(5) (r910) I, L. R. 38 Calo. 372 ; 13 CCL, J. 124. 
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clause (4) of Bengal Mining Settlements Act public demands for the purpose of 
the ‘Bengal Fublic Demands Recovery Act, 


` Per Edgley ¥. + Income tax is nota taxon mines but is a personal tax: 
London County Conncil v. The Attorney General (1) referred to: 


Income tax is assessed under section 23 of the Income Tax Act not separate- 
ly in respect of the various items mentioned in section 6 but upon the “total 
income” of the assessee. 


Under section 2 (15) of the Income Tax Act the expression “total income” 
means the ‘‘total amount of income, profits and gains from all sources to which 
the Income Tax Act applies computed in the manner laid down in section 16.” 
which latter section relates to exemptions and exclusions in determining the total 
income. 

Appeal by the Defendant in No, 856 and by the Plaintiffs in 
No, 1003. 


Suit for recovery of road cess, mines cess and income tax. 
The material facts will appear from the judgment. 


Messrs. Sarat Ch. Bost, Santi Kumar Roy Chowdhury and 
Manmatha Nath Das Gupta for the Appellants in No. 856 and 
Respondents in No. 1003. 


Messrs. Se N. Banerjee, Narendra Chandra Bose, Satyendra 
Nath Mitra and Karunamoy Ghosh for the Appellants in No. 
1003 and Respondents in No. 856, 


The judgments of the Court were as follows è 


Nasim Ali, J. :—These two appeals arise out of a suit for 
recovery of road cess, mine cess and income tax charged on the 
royalty payable for a certain colliery under the terms of a registered 
indenture of lease. The trial Judge decreed the suit. On appeal 
by the defendants to the lower appellate Court the learned Dis- 
trict Judge has affirmed the decree of the trial Judge for road cess 
and mines cess but has dismissed the plaintiffs’ claim for income 
tax. Hence these two second appeals, one (S. A. 856) by the defen- 
dants and the other (S, A. 1003) is by the plaintiffs. 


Te point for determination in the two appeals:is whether 
under the terms of the lease the plaintiffs are entitled to recover 
(a) road cess (b) mine cess (c) income tax, paid by them on the 
royalties reserved in the lease, 

The relevant clauses in the lease are these ;— 

(a) “All the aforesaid royalties shall be paid fres from any de 
duction” (clause I of part VI of the indenture.) 


(1901) L.*J. R. K. B. D. 70 (77). = . 


295 
Civit. 
1936. 

Se 
Bengal Coal Coy 
Ltd. 

Ve 
Sri Sri Janardan 
Kishore Pal. 


eel 


March, 24. 


296 


Civit. 
1976. 
= 

_ Bengal Coal Co., 
H td, 


Sri Sri "Janardan 


k Kishore Pal, 


Nasim 2 Ahi, F. 


THE CALCUTTA LAW JOURNAL, [Vor, | XVI. 


(b) “The lessee shall pay the royalty and royalties reserved in 
the lease at the time and manner appointed in that behaif and shall ° 
also pay and discharge aX faxes, rates, assessments and imposilion 
whatever being inthe nature of public demand which shall from 
time to time be charged, assessed or imposed upon the said wines or 
any part thereof by the authority of Government of India or the 
said local Government except demand of land revenue and shall 
‘also pay interest at the rate of 12 per cent per annum on all arrears 
of such royalty or royalties fromthe due date thereof” (clause I 
of part V1I of indenture). 

It is contended on behalf of the lessee that the object of the 
covenant to pay taxes, rates, assessments and impositions was not 
to throw upon the lessee the burden of the assessments payable by 
the lessor under the statutes but only to state the liability of ‘the 
lessee to pay his share of the assessment under the statute laws. The 
words “al? taxes etc.” indicate that the lessee was made liable by 
the covenant for the whole of the impositions upon the demised 
mines payable by the lessor and the lessee and not simply for the 
portion payable by the lessee only. If the object of the covenant 
was to make the tenant liable for his share of the assessments only 
there was no necessity for inserting it in the ‘lease because the 
liability was already fixed by the statutes. The convenant was 
not intended to be a mere sirplusage but was framed with the 
object of throwing on the tenant the burden of obligations, which 
in the absence of such a covenant might have fallen on the 
landlord. 


The question is whether the burden of the obligations in the 
present case namely road cess, mine cess, and income tax which 
was on the plaintifs has been thrown on the defendant by the 
operation of the covenants in the lease. 
~ The contention on behalf of the tenant is that these impositions 
do not come within the covenants inthe lease as they are not 
charged upon ¢4e mines but are charged uzon the landlord in hes aie 
of the mines. 


Now what isthe difference between an imposition yon the 
mines and an imposition in respect of the mines? All impositions 
are ultimately charged to the landlord or the tenant or both. Mr. 
Bose’s contention however is that when parties to a covenant use 
the words ‘ ‘imposed, assessed or charged upon the premises” the 
meaning of the words is the sense in which the words are used in 
the statute. In support of his contention he insisted on our atten- 
tio? to the following passage in the judgment of Bankes J, in 
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East Word v, Mc Nab (1).+ “When parties to a covenant use the 
‘words ‘charged on premises’ the meaning of ‘charged’ inciudes 
the sense in which the wordis used in the Statutes”. In this 
passage the word “includes” has been used by the learned Judge. 
-This word is wider than the word “means”. 

The plaintiffs have been assessed for road cess under the 
provisions cf the Cess Act (Bengal Act IX of 188c) in respect of 
the royalty recéived or receivable by him; The Cess Act provides 
for the imposition of a cess on all immoveable property situated 
inthe province. Fcrthe purpose of the Act “mines etc” are in- 
cluded in the Cefinition of immoveable property. In the case 
‘of mines the cess is assessed on the annual net profits of which 
the royalty receivable by the landlord is a part. Manindra 
Chandra Nandy v. Secretary of State for India(2). It is 
therefore a cess imposed on the mines and comes within the 
covenant, 

Mine cess is a cess imposed by the Bengal Mining Settlements 


Act (Bengal Act II of 1912). It appears from section ro of the | 


Act that certain expanses incurred by the Mines Board of Health 
for the better sanitation of mining settlement are charged to the 
owner of mines and all persons who receive any royalty from such 
mines, and the assessment in the case of receivers of royalty are 
based on the road cess payable by them. In view of these pro- 
visions in the Act Mr. Bose contends on the authority of 
the observations of Jessel M. R. in the case of Alum 
v. Dickinson (3) that the mines cess is not charged or imposed upon 
the mines but isa personal demand on the plaintiffs who are the 
receivers of royalty from the mines and is therefore not within 
the covenant as thereare no words in the covenant to the effect 
“or in respect of the mines” “or on the lessor in respect of the 
mines”, The liability in A//wm’s case (3) arose under section ros 
of Metropolis Management Act 1855, (18 and 19 Vict. C. rao), the 
relevant portion of which is as follows :—“Zhe owner of such houses 
forming such street (laid out or made by the Vestry or District 
Board under that Act) shal! on demand pay to such vestry or 
board the amount of actual expenses of providing and laying 
such pavement.” The real question for determination in that case 
was about the liability under the covenant not for annual charges 
but for payment which was to be made once forall for the per- 
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manent improvement of the property. A covenant to pay charges 
etc is “not construed to throw expenses of permanent improve- 
ment on the tenant unless there are words clearly requiring such 
a result.” Halsbury’s Laws of England Vol, 18 page gor. in 
general the tenant is “liable to bear all expenses whicb are of a 
regularly recurring nature and which are incident to the occupation 
of the premises”, id. In discussing the nature of the charge in 
question in A//um’s case (1) Jessel M, R, observed: “The charge 
in question was for making a new street which was a charge 
naturally payable by the owner. The tenant is not usually made 
liable to any charges for the permanent improvement of the pro- 
perty. But this is not conclusive. Then there is another cir- 
cumstance in favour of the tenant. The other charges mentioned 
in the covenant are annual charges ; but this isa payment which 
is to be made once for all and is therefore not similar to the other 
payments which areto be thrown onthe tenant.” In oulger v. 
Arding (2), the charge in question was also a capital charge. The 
covenant in that case contained the words “or in respect of the 
said premises or in respect thereof onthe landlord and tenant.” 
But the following observations in that case are instructive: “It 
appears to me that a lamentable waste of judicial time and power 
is often involved in examining decisions with regard to the meaning 
of words which with one context are capable of one meaning and 
with another context of another meaning.’ “Underlying the 
whole matter is the consideration that we are dealing with a con- 
tract of demise between landlord and tenant and the covenant 
must be assumed to relate only to matters which may reasonably 
be supposed to have been contemplated by the parties as being 
within the purview of such a contract.”. Per Collins, M. R. “The 
authorities on the subject are ina very unsatisfactory condition.” 
“The general current of decisions has been in favour of the land- 
lord and not in favour of restricting the meaning of such covenant.” 
Per Romes, L. J. 

“The general tendency of the decisions is strongly *in the 
direction of increasing liability upon the tenant by reason of the 
intention now generally imputed to the covenant of enabling the 
landlord to receive his rent free form all deductions” Foa on 
Landlord and Tenant, 6th edition pages 212—213. 

The decision in the case should not therefore turn on the 
magic of a particular word or words in one covenant, what matter 
may be reasonably supposed to be in the contemplation of the 


©(1) (1882) 9 Q. B® D. 632. (2) [1902] 1 K. B, 700, 
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parties at the time of the contract is to be ascertained from an ins- 
pection of all the terms of the contract. 

The liability for the mines cess is on both the owner and 
occupier. The policy of the Act is that all persons who benefit by 
the maintenance of the works of sanitation should bear the liability 
of paying the same. It is a charge of a regularly recurring nature 
and is incident to the occupation of the premises. It is payable 
in respect of the mines benefited. The covenant to pay rates 
taxes etc. in thiscase describes these impositions as being in the 
nature of public demands. If the words in the covenant are to 
be taken as used in the same sense in which they are used in the 
statute, we must look tothe statute which imposes the obligation 
on the landlord to ascertain whether it is in the nature of a public 
demand. Section ro clause (4) of Bengal Act II of 1912 lays 
down that all expenses chargeable under the section shall be 
recoverable as if they were arrears of land revenue. Section 3 (6) 
and clause (3) of scheduleI of the Bengal Public Demands 
Recovery Act (Bengal Act III of 1913) make these charges public 
demands for the purpose of that Act. The words “being in the 
nature of public demands” were inserted in the covenant for some 
purpose and some meaning must be given to it. Demand of land 
revenue and not demands “in the nature of land revenue” are 
excluded from the covenant. Public demands which are not 
land revenue but are recoverable as if they were arrears of land 
revenue can be therefore reasonably supposed to have been in the 
contemplation of the parties, Again the covenant about the 
payment of royalty contains the words “free from any deductions.” 
The words must be given some meaning, They suggest an in- 
crease in the liability of the tenant, Mr. Bose however contends 
that the object of the covenant was to lay down that the tenant 
will have to pay the minimum royalty of Rs. 2r7o per annum 
whether the lessee raises sufficient quantity of coalor not. But 
in clause (r) part V of the lease there is a distinct provision that 
the mifimum toyalty of Rs. 2170 shall always be paid whether 
the quantity mentioned in that clause in fact be raised or not. 


It is true tbat in the covenant the words used ate “upon the 
said mines” and there are no words of the type “or in respect of 
them”, But on a consideration of all the terms of the case I am 
of opinion that the obligation cannot be limited to charges on 
the mines themselves but extends to charges imposed in respect of 
them on persons namely landlord or tenant and that the tenant 
undertook the liability to pay all charges of a “recurring natute 
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-imposed by the statutes whether they are described in the statute 
as imposed on the mines or, on the: lessor or the lessee in respect 
of them. The lessee paid this cess without any objection for 
several years before the institution of the present suit. I am 
therefore not prepared to say that the decision of the Courts below 
on the point is wrong. i 

As regards the claim for income tax the contention of the lessor 
is that it is also witbin the covenant. For the purposes of the deci- 
sion in the case I do not express any opinion on this question 
as the plaintifs’ claim under tbis head fails for want of any mate- 
rials to show what amount was imposed on them under the In- 
come Tax Act for the demised mines only, The amount claimed 
by the plaintiffs as income tax has not Leen separately assessed 
on them by the Income Tax authcrities under the Income Tax 
Act. The amount claimed in the plaint bas been laid at a certain 
figure by the plaintifs on calculation at a certain rate on their in- 
come from the mines. This rate is not the rate imposed on the 
plaintiffs’ income from mines alone by the Income Tax authorities. 
It has been fixed not only with reference to the income from tle 
mines but also with reference to their other source of income, 
The amount claimed under this head is not therefore the amount 
imposed by the Income Tax authorities under the Income Tax 
Act in respect of the mines only. 

The result therefore is that both the appeals are dismissed. 
The parties are directed to bear their own costs in these two 
appeals, ` . 

. Edgley, J. :—In Appeal No. 856 of 31933 one of the main 
arguments addressed to us in favour of the appellant company was 
to the effect that the road and public health cesses are charged 
not upon the mines but in respect of the mines and, this being 
the case, the company are not liable to pay the cesses under the 
terms of their lease. During the course of the argument learned 
Counsel referred to certain English cases in order to show that a 
delicate distinction must be drawn between the expression™'upon” 
and “ip respect of.” A distinction of this nature appears to have 
been drawn inthe case of Allum v. Dickinson, (1), in which it 
was decided thatthe proportion of the expense of paving a new 
street assessed upon the demised house was not a rate payable 
by the tenant under the covenant, It was however pointed out 
by Jessel, M. R, in that particular case that the payment in ques- 
tion was one for the permanent improvement of the property and 
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(was a personal demand on the owner which might be enforced on 
his premises. Ina subsequent case Brett v, Rogers (1), in which 
the tenant was held liable to pay the plaintiff the amount expended 
by herin complying with a nctice of the sanitary authority, the 
decision turned mainly upon a construction of the expression 
“duties imposed in respect of the premises” and it was held that 
this expression was wide enough to enable the plaintiff to succeed 
in the case in question. From the decisions in these two cases 
on which learned Counsel for the Bengal Coal Company mainly 
based his argument it is difficult to deduce any clear principle 
.with ref:rence to the precise meaning of words in Covenants 
relating to assessments. The principal authorities were however 
reviewed by the Court of Appeal in r902 inthe case of Foulger 


v. Arding (2). In that case it was pointed out by Collins, M. R.~ 


tbat in dealing with a contract of demise between landlord and 
tenant “the covenant must be assumed to relate only to matters 
which may reasonably be supposed to have been contemplated by 
the parties as being within “the purview of such a contract.” 
Romer, L. J., further pointed out that the authorities on the subject 
were in a very unsatisfactory condition and that the general current 

-of decision had been in favour of the landlord and not in favour 
of restricting the meaning of such covenants. In the case in ques- 
tion the decision turned mainly upon the construction to te placed 
upon the expression “impositions charged or imposed upon or 
in respect of the said premises on the landlord, tenant, or occupier 
of the same” and it was held that the obligation in respect of 
which the suit had been brought was one within the natural mean- 
. ing of the terms of the covenant and clearly within the contempla- 
tion of the parties to the le ase. 

In the lease with reference to which these jerai arise, the 
lessees have clearly covenanted to pay “all taxes, rates, assese- 
ments, and impositions whatsoever being in the nature of public 
demand, which shall from time to time be charged, assessed, or 
imposefl upon the said mines or any part thereof by authority of 
the Government of India or the said loca] Government or other- 
wise, except demands for land revenue.” The question, therefore, 
arises as to what were the payments in contemplation of the parties 
at the time when the lease was executed. Land revenue was 
clearly to be paid by the lessors but other taxesin the nature of 
a public demand and upon the said mines were to be paid by 

- the lessees. The only taxes with regard to which we have been 
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196. Board of Health cess, and income tax. No question has so far 
Bengal Goni Co. arisen with regard to any other tax and it is, in fact, not suggested 
that any other tax, besides land revenue, which has been expressly 
Sri Sti aaa excluded, has been imposed either upon: or in respect of the 
Kishore Pal. mines covered by the lease, 
Edgley, Fa At the outset I may say that, having regard to what appears to 
=e have been the intention of the parties to. this lease as expressed 
in the language of the covenant, it would have made little practical 
difference even if the expression "in respect of the said mines” 
had been used instead of the expression “upon the said mines”. 
The latter is the expression which appears in the covenant, but 
it is obvious that, although the taxes which were in contemplation 
- of the parties might have been assessed upon the mines or upon 
income arising therefrom, such taxes would actually be paid in res- 
-pect of the mines, 

The main point, therefore, seems to be whether the three taxes 
mentioned above are really-taxes upon the mines as contemplated 
by the parties to the lease. The three taxes in question are all 
inthe nature of public demands although the principles upon 
which they are assessed ‘are different. To my mind, the expres- 
sion “charged, assessed, or imposed upon the said “mines” conveys 
the idea of direct and separate assessment arising from ownership 
-of the mines or the receipt of profits therefrom and I am of 
opinion that, if the covenant be read as a whole, this was the 
meaning of the expression, which the parties had in contemplation 
. at the time of the execution of the lease. 

Learned Counsel for the Bengal Coal Company admits that, 
in view of the preamble to the Cess Aet (Bengal Act IX of 1880) 

-and the provisions of Chapter 5 thereof, there is some difficulty 
-in contending that road cess is not atax upon the mines, The 

-preamble clearly authorises the levy of such a cess on immoveable 
property and under the provisions of Chapter 5 of the Act, this 
tax is assessed, in the case of mines, on the average of: tfe annual 

. net profits thereof. Further, inthe case of the Mines Board of 

. Health cess, it is provided in section 10 of the Act that the cess 

- shall be charged to the owners of mines, and to persons who receive 
any royalty; rent or fine, from such mines, 

-It- seems to be clear, therefore, that the liability to pay the 
road cess and the Mines Board of Health cess arises directly“in 

‘connection’ with the ownership of the mines or the receipt of in« 
come arising therefrom. These taxes are also separately assessed 


Crvin, asked to adjudicate in this connection are road cess, Mines 
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upon the persons concerned -and-they.must I think- be regarded 
‘as charges which the lessees have -rendered themselves liable to 
pay under the terms of the covenant and I am of opinion that 
the lessors have clearly contracted themselves out of any statutory 
liability which they would otherwise have incurred with referenca 
to these taxes, 

Different considerations apply, however, in the case of income- 
tax. With regard to this tax I amin agreement with the learned 
District Judge in thinking that it isa personal tax, Further, as 
was pointed out by Lord Macnaghten in the case of ¢he London 
County Council v. The Attorney General (1), income tax “is a 
tax on income. Itis not meantto bea tax on anything else. It 
is one tax not a collection of taxes essentially distinct.” In this 
connection, it is agrued by learned Counsel for the appellants in 
Appeal No. 1003 of- 1933 that income tax must also be regarded 
as having been contemplated by the parties to the covenant in 
view of the fact that mines are property and that property is 
one of the heads of income chargeable to income tax under section 


6 of the Income tax Act (Act XI 1922), It must, however, be 


remembered that income tax is assessed under section 23 of the 
Act not separately in respect of the various items mentioned in 
section 6, but upon the “total income” of the assessee. Under 
section 2 (15) of the Act the expression “total. income” means 


the “total amount of income, profits, and gains from all sources” 


to which this Act applies computed in the manner laid down in 
section 16”, which latter section relates to exemptions and‘exclu- 
sions in determining the total income. Having regard to the 
provisions of the Income Tax Act with regard to assessmenf, it 


would in this particular case be impossible to separate any income 


tax which might be payable upon the mine from the total amount 
of income tax payable by the party concerned. The amount of 
the income tax payable by a person who owns mines or derives 
any portion of his income therefrom is not separately assessed 
upon tte mines and the income arising therefrom but is assessed 
upon his total income which is determined according to certain 
specific directions contained in the Income Tax Act, In my 
view such a tax cannot be said to bea tax “upon the said mines” 
and could not have been in poniempleues of the Income Tax Act 
when the lease was executed. eS 
I therefore agree that these two appeals must be dismissed. 
| Appeals dismissed, 


ü) (x¢01) L. J. R. K. B. D. 70, P. (77). l So, a p e 
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Before Mr, Justice Syed Nasin Ali and Mr. Justice 
B. K. Mukherjea, 


SAHABADDIN SARKAR AND OTHERS 
v. 
MOULVI KAFILADDIN TAPADAR AND OTHERS.* 


Alluvion ~ Land accreted by recess of a river—Bengal Alluvion and Diluvion 
Regulation (XI of 1825), Section q, clause (5), “applicability of the general 
provisions ~ Interest of several estates concerned—Apportionment, how to be 
made and methods of apportionment—Courts to be guided by general prin- 
ciples of equity. 

Fer Mukherjea, $.1 Section 4 clause (1) of the Bengal Regulation KI of 
1825 lays down that when land is gained by gradual accession, whether from the 
recess of a river or of a sea, it shall be considered to be an incrament to the 
tenure of the person to whose land or estate it Is thus annexed. 


Regulation XI of 1825 does not Jay down any rule for division or appor- 
tlonment of the alluvial accretion when several estates or interests are concern- 
ed and the increment bas been to more than one riparian estate or tenure. In 
all such cases the general provision contained in section 4, clause (5) of the 
Regulation applies and the Courts are to be guided by the best obtainable 
evidence of local usage and failing that by general principles of equity and 
justice and no hard and fast rule can be laid down on the point. 
`> Per Nasim Ali, $.—The principles of equity require that each party of 
the riparian owners should get a fair and proportionate share of the new river 
frontage so that he may get a fair share of the future accretion by the river 
receding further to the east. 


The pricciple in such apportionment would be to secure to each riparian 
owner a portion of the new water Jine which is proportionate to his frontage. 
On the old water line whan circumstances permit the division of the accreted 
lands by linea drawn from the extremities of the estate of the competing frontages 
perpendicular to the newly formed coasts would be an equitable solution of the 
rights of the contending parties : Rook v. Corporation of Seaford (1) and Paula 
wan Singh v. Moheshur Singh (2) referred to, 


Appeal by the the Plaintiffs. 


Suit for declaration of title, 
The material facts will appear from the following judgment of 


* Letters Patent Appeal. No. 22 of 1930, against the judgment of R. C. 
Mitter, J , dated the 19th August, 1936 in Appeal from Appellate decree No. 
996 of 1934, affirming that of Babu Upendra Kumar Kar, . Subordinate _Judge, 
First Court of Tippera, dated the coth Angust, 1932, modifying that of Babu 
Dwarka Nath De, Munsiff, First Court, Chandpur, dated the 7th March, 1932. 

` (1) (1871) L. R. 6 Ch. App. 551. 
2) (1871) 16 W.°R, (P, C. ) 5; 9B. L, R. r50. 
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R. C. Mitter, J:—The subject matter of this appeal is a parcel 
of land admitted by both parties to be land gained by accration 
from the river Meghna. The plaintiffs and the defendants are te- 
nants of the same landlord. The plaintiffs are the tenants of the 
asii lands shown as dags Nos, 682, 718 and 702 in the Cadastral 
settlement map and the defendants are the tenants of asi 
lands depicted in dags Nos. Jor and 717 of the same. The river 
Meghna originally flowed by the east of ‘all these plots and it is 
admitted by the parties that the land in suit has accreted to the 
lands of both parties, The controversy between them is how the 
land is to be divided between them. To follow the contentions 
raised by the plaintiffs and the defendants a rough sketch of the 
locality is necessary, 





~ 


`~ 
-~ 
~ mee 


The subject matter of contention before me is the triangular 
piece of land enclosed by the letters A, B, Cin the above sketch. 
‘There is no dispute now with regard to the rest of the char land 
in front of the asl lands of the respective parties. The plaintiffs 
contend that the dividing line must be the prolongation of the com- 
mon boundary line DA, that is the line AC. If their contention 
be accepted the whole of the triangular piece of land shown in the 
sketch ought to go tothem. The defendants contend that the 
dividing line ought to be the line drawn from the meeting of their 
asli lands i.e, from point A, perpendicularly to the existing -river 
bank, that is the line AB. If their contention bə accepted the 
whole of the triangular piece of land shown'in my sketch would 
goto them. Before going into the question as to the principle 
to be adopted in fixing the common boundary line on the accreted 
land it is necessary to notice a contention raised by Mr. Huq, 
the learned Advocate appearing for the appellant. He says that 
there is a local custom by which accretion® are possessed in 
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accordance with the prolongation of the boundary lines of the 
asii portions. No such custom is pleaded in the plaint and the 
evidence does not support such a custom, Mr, Huq refers to 
paragraph 6 (wrongly numbered 5) of the written statement and 
to the deposition of witnesses Nos. 1 and 2 examined on behalf of 
the defendants. In paragraph 6 of. the written statement I do 
not find any admission by the defendants of the existence of any 
such custom _or usage. The said paragraph of the written state- 
ment merely states that 4af% aiis separated the asli lands of the 
plaintiffs and defendants, namely that dags Nos. yor and 717 had 
been separated from dags Nos. 682, 718 and yo2 by Aart ails. 
It then states that.the said Aath ails had been used as a pathway 
for going tothe river, that the pathway was continued to the 
river bank with the recession of the river and the said pathway 
is the boundary between the plaintiffs’ and the defendants’ land. 
This pathway existing on the accreted land has been located by 
the commissioner for local investigation and he found it to be 
not in continuation of the common boundary line of the ask 
lands but is in the middle of the disputed land. The depositions 
of defendants’ witnesses Nos. r and 2 do not also support Mr. 
Huq’s contention. They state that with the receding of the river 
they have been possessing portions of the accreted land with 
reference to their Aath ails. The witnesses are speaking to the 
fact of possession cnly, without reference to the right to possess, 
and in my judgment their statements do support a casa of custom 
neither pleaded nor attempted to be proved by the plaintiffs, 
The fundamental principle governing the apportionment of accreted 
lands among the riparian proprietors whose lands abut on the 
sea is that the division must be made fairly amongst them giving 
each of them a share in the new frontage in proportion to the 
extent of their old frontages. This principle had been recognised 
by Roman Law which has furnished the foundation of the im- 
portant principles of the law of alluvion., In the Institutes of 
Justinian the law is stated thus :— ° 
“When an island is formedin the sea, which rarely happens, 
itis the property of the first occupant, for before occupation it 
belonged to noone. But when an island is formed ina river, 
which frequently happens, if it is placed in the middle of it, it 
belongs in common to those who possess lands near the banks 
on each side of the river, in proportion to the extent of each man’s 
land adjoining the banks.” (Justinian’s Institutes Book II, Title 
í, paragraph 223 Sgndar’s Translation, 5th Edition, pages 98 and 
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$9). No doubt. the case dealt with in this passage is the case of 
an island formed in the river bed, but the equitable principle of 
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proportionate gain is here recognised. The point is not directly .Sababaddin Sarkar 


considered by Sir Mathew Hale in his De Jure Maris but there 
is a passage in it which indicates that division of newly gained 
lands is to be divided in proportion by‘ the riparian owners. The 
case considered by him is the case of division of the forsaken bed 
of a river. He states that it is to be divided proportionately 
amongst the riparian owners. (Hargrave’s Law Tracts P. 23) 
Such being the principle it is only a question of the particular 
mode in which the division amongst the riparian proprietors is to 
be made. The first case is where the old bank of the river in 
front of their estates ranina straight line and the new bank also 
runs ina straight line. The manner. of division in such a case is 
a simple one. It is only a simple problem of rule of three. The 
old and the new river frontages are to be measured, and each 
riparian proprietor is to be given a frontage on the existing river 


“bank in proportion to their old frontages. The boundary points 


on the new bank is thus obtained, andthe boundary lines of the 
accreted lands would be obtained by joining by straight lines these 


‘points with their boundary points on the old bank. This method 


is indicated at page 56 of Angell’s Law of Watercourses (7th 
edition). But the old bank and new bank may consist of broken 
lines approximately straight lines as in the following diagram. This 
is the second type. : i 





‘fhe third type is where there coves and indentions on the new 
and old banks. The last mentioned case is reduced to the second 
type by drawing suitable straight lines from -suitable points -as 
indicated at page 59 of Angell’s Treatise (where he is dealing 
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with “flat” grounds) as explained bythe diagrams at pages 6o 
and Ór. Ineach of these three cases the production of the 
common boundary lines of the asif lands would lead not only to 
manifest injustice and militate against the principle of fair and 
proportionate distribution, but there would be overlappings in 
almost all cares, Jn that case the owner of the plot ad¢ inthe 
diagram whose frontage onthe old bank is about the same with 
the owner of the plot Jg Ai would not only get nearly ten times 
the area on the accreted land than the latter but would getthe 
whole of the new river frontage to the exclusion of the other 
riparian proprietors, with the result that if there be further reces- 
sion of the river he would become the sole owner of these further 
accretion because he bas the advantage of having an obtuss angle 
atthe apex of his as/land. The owner of the plot Jed whose 
frontage on the old river was almost nil would get not only a big 
alice but would have a big river frontage on the new river. The 
diagram also would indicate the nature of overlappings on the 
accreted land ifcommon boundary lines of the different riparian 
owners are produced to the new bank. The complications would 
be so great as to bafis solution. I am accordingly unable to 
accede to the principle of division formulated by the plaintifs. 
The method that isto be adopted must lead to a fair and propor- 
tionate division of new river frontage, for unless that, is done, 
there would be great prejudice to many of the riparian owrers if 
more lands are gained later on by accretion by the river receding 
further and further from its original bed. That I think is the 
correct principle. Perpendicular lines dropped from the common 
boundary points of tbe asli lands on the old river bank to the 
new river bank would secure this equitable distribution of the 
new river frontage amongst the riparian proprietors. (I have in- 
dicated some of the perpendiculars by dotted lines in the diagram), 
If such method is adopted there may be little overlappings or 
gaps triangular in shape according to the configuration of the new 
river bank but these small triangular plots can be divided among 
the adjoining proprietors by the process of bisection. This method 
Ís indicated inthe diagram priated at page 6x of Angell’s book. 
The question that Iam ccnsidering was raisedand decided by 
the Court of Chancery in the case of Crook v. Corporation of Sea- 
ford (x). There the question that arose was to what portion of 
the flats of a sea beach the plaintiff was entitled under an agree- 
ment executed by the defendants, the Corporation of Seaford, 


(8) (1870:1871) L.R. 6 Ch. App. 551, 
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„Which allowed the: plaintiff to possess the flat part of the beach 
opposite his land—of which the plaintiff claimed specific per- 
formance. The plaintiff contended that he was entitled to all 
the flat part of the beach which would be included within the 
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his field, but the defendants contended that the enclosing lines 
ought to be lines drawn perpendicularly to the sea coast from the 
extremeties of his land. Lord Chanceller Hatherley over-ruled the 
plaintifs contention and accepted the defendant’s, pointing out if 
the angle at the apex of his field were very obtuse, it would give 
the plaintiff an unreasonable amount of frontage on the sea, in 
fact would give them the lands in front of his neighbours, a posi- 
tion which I have explained with reference tothe triangle @ č ¢ 
of my diagram. The method adopted by Lord Hatherley was 
adopted, though without discussion, by the Judicial Committee 
of the Privy Council in the case of Paka/wan Singh v. Maharajah 
Huhessur Bukhsh Singh Bakadoor (1) which case was decided only 
21 days after Crook's case (2). The relevant passage at the top of 
page 168 of the report when read with the map attached to the re- 
ports bears out the said position. That the division is to be made by 
lines drawn at right angles to certain lines was the position accepted 
by the Sudder Dewany Adalat in the case of Kunwar Hurree Nath 
Roy v. Mussamat Jyedoorga Burwan (3) a case more complicated 
as the map given in the report would show. Mr. Justice Doss 
in his Tagore Law Lectures of 18g9 says that the principle which 
I am accepting had been accepted in many unreported judgments 
of this Court, but as no reference has been given by him I have 
been unable to trace those judgments. Onthe grounds stated 
above I hold that the triangular piece of land over which the 
controversy hascentred before me belongs not to the plaintiffs 
but to the defendants and the appeal must be dismissed with 
costs. 

Leave to appeal under the Letters Patent is granted. 

Against the judgment the plaintiffs appealed under section 15 of 
the Letters Patent. 

Dr. Naresh Chandra Sen Gupta and Mr. Jogesh Chandra Sinha 
for the Appellants. 

Messrs. Gunada Charan Sen, Amalends Sen and Ramendra 
Chandra Roy for the Respondents. 

g CG AV 

(1) (1871) 9B. L. R. 150 (168) ; 16 W. R, s (P. C.) (8). 

(2) (1871) L. R, 16 Ch. App, 251. 

(3) (1818) 2 Macnaughten’s Select Reports 269, 
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The judgments of the Court were as follows : 

Nasim Ali, J. +—The appellants instituted a suit in the Court 
of the Munsifat Chandpur for a declaration of title to and for 
recovery of possession of a parcel of Char land which is admittedly 
a part of alluvial lands formed by the recess of the river Meghna 
towards the east. Their case is thatthe disputed land is a part 
of the accretions to C. S. No. 7o2 while the case of the defendants 
respondents is that it is-a part of the accretion to C. S. No. 717 
belonging to them which lies to the north of the plaintiff? C. S. 
No. 702. The trial Court determined the question of title on 
the basis of actual possession of the Char lands after their forma- 
tion and decreed the suit in part. Defendants Nos. 1,2 and 7 
appealed to the Subordinate Judge of Tippera, The Subordinate 
Judge of Tippera who heard the appeal was of opinion that the 
determination of the question of title to the disputed land depen- 
ded upon the right method of apportionment of the Char lands 
between the two rival riparian owners and that the right method 
was by drawing a line from the point of intersection of the two 
riparian estates perpendicularly to the course of the river. Follow- 
ing this method he allowed the- appeal in part and the decree of 
the trial Court was varied by him. The plaintifs appealed to 
this Court and as this appeal has been dismissed by Mr. Justice 
Mitter, the present appeal is under section 15 of the Letters 
Patent. 

The contention of the appellant is as follows :— 

The trial before the Munsif proceeded on the footing that the 
rights of the riparian tenants to the accretion depended upon the 
mode of their actual possession of the Char lands. Since their 
formation it was the case of both sides before the trial Court that 
as the chars began to form, all the riparian tenants of the 
village including the parties tothe present suit extended their 
possession eastward straightway in accordance with the directions 
of the boundary Aafat/s of the respective Asuli lands. It was 
never disputed that this method of division of all the Ch&r lands 
in the locality was not in accordance with the local usage or 
principle of equity and justice, The learned Subordinate Judge 
was therefore wrong in adopting a method for determining the 
question of title between the parties, 


The above contention of the appellants is supported by the 
following passage in the judgment of the trial Court :— 

“It is admitted on both sidesin this case that as accretion 
froceeded, all*the tenants extended their possession eastward 
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straightway in accordance with the direction of the boundary Aafai/s 
of their respective lands in the Asuli.” 

D. W. No. 2 in his evidence stated as follows -— 

“We all possessed the accreted lands up to the river in refe- 

` rence to the line of the pre-existing Aatai/s.” 

D. W. No. r in his evidence stated that with the receding of 
the river eastward, all the tenants of the village advanced their 
possession eastward in reference to their respective boundary aila 
in their Asuli. 

The present suit however is a suit for possession on declaration 
of title. The plaintiffs therefore can succeed only if they can 
show that they have a right to possess. By the 5th clause of sec- 
tion 4 of Bengal Regulation in all cases of disputes respecting 
land gained by alluvion, which are not specifically provided for 
by the rules contained in this Regulation, the Courts of Justice, 
in deciding upon such disputes, shall be guided by the best 
evidence they may be able to obtain of established local usage, 
ifthere be any applicable to the case, or if not, by general prin- 
ciples of equity and justice. Itis true thatin the plaint there 
was no express allegation by the plaintiffs that the method of 
division adopted by the riparian tenants of the village was in 
accordance with the principles of equity and justice. This was 
evidently due to the fact that in the course of the survey of the 
Char lands of the locality at the instance of the Khas Mehal 
authority inthe year 1336 B.S, there was a dispute between the 
parties to the present suit regarding the land which is the subject 
matter of the present suitand the defendants claimed the dis- 
puted land on the basis of their possession after the formation 
of the Char lands. This dispute was decided by a Revenue 
Officer on the 22nd December, 1929, in favour of the defendants, 
The present suit was instituted four months after the decision of 
the Revenue Officer. Again the admitted northern rather the 
north-eastern boundaries of the defendants’ Char lands lend 
supgort to the plaintiffs’ case. The plaintiffs made an application 
for amending the plaint in this Court. Regard being had to the 
peculiar facts and circumstances of this case we allow this appli- 
cation and set aside the judgment and decree under appeal as 
well as those of the Courts below and send the case back to the 
trial Court for rehearing of the suit. 

The defendants will be entitled to file the additional written 
statement and both parties will be entitled to give additional 
evidence relating to the new issues arising oyt of the amended 
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plaint as well asthe additional written statement, if any, of the 
defendants. The trial Court in deciding the dispute between the’ 
parties isto be guided by the best evidence of the local usage 
that might be obtained and if no such evidence is available by the 
principle of equity and justice. 

The principles of equity require that each party of the riparian 
owners shculd get a fair and proportionate share of the new river 
frontage so that he may geta fair share of the future accretion 
by the river receding further towards the east. 

If there be no satisfactory evidence of any established local 
usage, the trial Court will determine the extent of the new river 
frontage of the entire accretion to C. S. Plots Nos. 717 and 702 
and give each party a share in the new frontage by adopting such 
method as will lead the division of the new river frontage fairly 
proportionate to the extent of their share of the old frontage. 

Parties will bear their own costs in this L. P. Appeal as well aa 
in the Second Appeal No. 996 of 1934. 

The decree for costs passed by the- Lower Appellate Court in 
favour of the defendants will however stand. 

Mukherjea, J. :—I agree with my learned brother in the 
order of rehearing of the case which has been passed in this case 
and I would like to give shortly my own reasons in support of the 
order that has been made. 


Section 4, clause (1) of Bengal Regulation XI of 1825 lays 
down that when the land is gained by gradual accession, whether 
from the recess of a river or of a sea, it shall be considered 
an increment to the tenure of the person to whose land or estate 
it is thus annexed. The Regulation does not lay down any rule 
for division or apportionment of the alluvial accretion when several 
estates or interests are concerned and the increment has been to 
-more than one riparian estate or tenure. Inall such cases the 
general provision contained in section 4, clause (5) of the Regu- 
lation applies and the Courts are to-be guided by the best obtaina- 
ble evidence of local usage and failing that, by general principles of 
equity and justice. Difficulties might arise as to the selection of the 
‘method in a particular case which would apportion the interests 
in a just and equitable manner. But in my opinion it would not be 
proper to lay down any hard and fast ruleon the point. The 
Court in every case should have in mind the principle upon which 
the distribution of the accreted lands amongst the littoral owners 
is to be made and it should be left to it to find out the proper 
method which, in ¿the particular circumstances, would best give 
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effect to the principle. The principle undoubtedly is to secure to 

“each riparian owner a portion of the new water line which is 
proportionate to his frontage on the old water line. As my learned 
brother Mr, Justice Mitter pointed out in his judgment it isa 
doctrine which has come down to us from the old Roman times 
and is now accepted by all English and American jurists, The 
Judicial Committees of the Privy Council expressly affirmed 
it in the case of Baboo Pukiwan Singh v, Maharajah Muhessur 
Buksh Singh (1) in these words :-— 

“The final result is that there must bea division of the 
disputed land, each estate taking that which is exadverso its own 
frontage”, 

What isto be taken into consideration in making the appor- 
tionment is the extent of the old river frontage of each riparian 
owner. The extent of the land back fromthe shore or the water 
line is really immaterial. Iam in entire agreement with Mr. 
Justice Mitter in holding that it would not be an equitable method 
or distribution, if boundary lines are to be drawnin the new 
accretion in continuation of the old boundaries of the riparian 
proprietors. This might lead to gross injustice specially in cases 
where the boundarizs slope back and meet at an angle. This 
method does not secure any equality and cannot therefore be 
followed except on the footing of an established local usage. There 
is also no doubt that when circumstances permit the division 
of the accreted lands by lines drawn from the extremities of 
the estates of the competing frontagers perpendicular to the 
newly ormed coasts may be an equitable and satisfactory solution 
of the rights of the contending parties. This method which is 
the prevalent method in America was adopted by Lord Chanceller 
Hatherley in the case of Crook v. Corporation of Seaford (2) and 
-was followed by the Judicial C ommittee of the Privy Council in the 
case of Baboo Fukiwan Singh v. Maharajah Mukessur Buksh 
“Singh (3). There are however, certain special features of this case 
which fequire consideration before the Court can properly deter- 
mine the method of division that is to be followed in respect of 
the disputed lands. The most important fact is that although the 
plaintiffs claimed the disputed plot on the basis of a continuation 
of the old boundary lines, the defendants in their written statement 
did not challenge this principle of division but simply stated that 
the boundary lines lay elsewhere. It is on this basis that the local 
(1) (1871) 16 W. R. (Privy Council) 5 (8) ; 9 B. L. R. 150 (167). 

(2) (1871) 6 Ch. App. £51. (3) (1871) 16 W. R. 5 (P. €.) ; 9 B, L, R130. 
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investigation was directed, In their evidence too the defendants 
stated rather broadly that whenever the river receded to’ 
the east and accretion took place, the tenants took possession 
of the newly formed area according to Aafai/s. It may be 
that they spoke of existing possession and not of right to possess 
according to law or usage. But if asa matter of fact such posses- 
sion was habitually acquiesced in without dispute by the landlords 
and adjacent holders of the lands and the rights of the parties 
were uniformly adjusted on that basis, that would show the exis- 
tente of an usage in the locality. It is perfectly true, as pointed 
out by Mr. Justice Mitter that no local usage was pleaded in the 
plaint, But itis also true that the defendants in their ‘written 
statement did not claim accretion on any other basis than that 
extension of the original boundary lines. This admission certainly 
would not preclude them from showing that the principle was 
neither just nor equitable, At the same time it would be unfair 
not to give the plaintiffs an opportunity to prove a local usage in 
support of their case for which there is certainly some foundation in 
the evidence though not in the pleadings. 

I agree, therefore, with my learned brother that the decrees 
of all the three Courts should be set aside and the case should go 
back to be tried on the fresh issues framed on the basis of addi- 
tional pleadings. If an usage is established the Court would 
certainly determine the rights of the parties in accordance with 
that usage. In case the plaintiffs fail to establish an usage, it would 
be the duty of the Court to determine the proper method of division 
in that case. 

A material fact which would require consideration in this 
connection is that the subject matter of dispute in this case is 
not the entire extent of the alluvial accretion that has formed at 
the front of theland of the parties to the suit. The land in dis- 
pute is only a small portion of the whole accretion and the way 
in which the rights of the parties have already been adjusted with 
regard tothe rest of the accretion would be an important thing 
to be taken into consideration by the Court in arriving at the 
conclusion regarding the method of division to be applied. After 
all the Court is to see that each riparian proprietor gets the same 
portion of the frontage inthe new river land as he had in the old 
and for this purpose he can follow the method of drawing per- 
pendiculars from the intersecting points or such other method as he 
considers best, 


Pe R e Appeal allowed, 
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Before Sir Leonard Wilfred James Costello, Acting Chief 
Justice and Mr. Justice N. G. A. Edgley. 


Su. INDUBALA DASSI Civit. 
A 1937.» 

BABU BAKKESWAR BANERJI, RECEIVER IN May, 19» 
INSOLVENCY TO THE ESTATE OF -=s 


LAKSHMI NARAIN GANGULY.* 


insolvency— Karta of a Hindu joint family firm—Right of such Karta to affect 
with liability such firm—Such right, if a property:and if can vest in the 

Receiver — Attachment by a creditor, if constitutes the creditor a secured 

creditorLEffect of such attachment—Receiver in insolvency, tf represents 

all the creditors, ' 

A Karta’a right to dispose of or at any rate to affect with liability joint 
property in the case of a joint Hindu family firm is to be regarded as a piece of 
property which ordinarily would pass to and become vested ina Receiver upon 
the insolvency of the Karta or managing member in such a way as to afford 
some advantage to creditors of the joint family firm. 


The existence of an attachment in favour of a creditor does not constitute 
that creditor a secured creditor but an attachment does mean tbis that the pro- 
perty in respect of which it is made is not free at any rate, to this extent that 
it cannot be made the subject of a private gale. 

The right of a person who is described as the Karta or the manager of a joint 
Hindu family firm carried on by a firm name was normally a right to incur debts 
for business purposes and equally to discharge those debts by having recourse to 
the assets of the family. That right at the time of the insolvency had been put 
an end to or at any rate suspended owing to the existence of the attachment. 

So a Receiver in insolvency cannot obtain an unfettered Karta’s right to have 
recourse to the property of the other coparceners, the other members of the 
firm for the purpose of satisfying the claims of the creditors of_the firm. 

A Receiver in insolvency represents all the creditors, so a creditor need not be 
individually made a party in the appeal, and an appeal was competent if only 
the Receiver was made a party in the appeal.- 


Appeal by the Creditors. 


P&tition for Insolvency. 

The material facts will appear from the judgment. 

For Appellants :— f 

Mr. Panchanon Ghose (in 407, 410, 456 and 129). 

Mr. Sourindra Narayan Ghose in all, My. Pares Nath Mukher- 
jee (Jr.) in 407, 410 and 456, Mr. Shyama Charan Mitter in all, 


* Appeals from Original Orders Nos. 407. 410, 456 and 58) of 1935 and 
No. 129 of 1996, against the order of A. M. Abmad, Esq.» District Judge of 
Nadia, dated 19th August, 1935 in Insolvency Case No. 20 of 1935. S 
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Crvin, 5 
—— For Respondents ;— 3 . 
25 Mr. Bireswar Bagchi, Mr. Surajit Chandra Lahiri (for the 
Sm, Indubala Dassi Receiver). 
vV. 
ss ee hea Mr. Chandra Sekhar Sen and Mr. Satis Chandra Sen (in 589). 
‘ oe Mr. Hemendra Kumar Das, Mr. Purusottam Chatterjee (in 407, 
410 and 129) and Mr. Pannalal Chatterjee (for Deputy Registrar 
in r29). 
The judgments of the Court were as follows :— 
ssid Costello, A. C. J.:—The only one of these connected appeals 


which has been argued before us at any length is that which is 
numbered 456 of 1935 and is entitled Sm. Jndubala Dasi and 
others v. Bakkeswar Banerji (Receiver), It is quite clear that 
the view taken by us in this appeal will have the effect of, deter- 
mining all rights of the parties in the other appeals also, particularly 
having regard to the fact that Mr. Ghose appearing on behalf of 
certain decree-holders does not desire to contest the correctness of 
-tbe adjudication in ineolvency of Lekshmi Narayan Ganguli, 
Lakshmi Narayan is described in tbe insolvency proceedings as the 
managing member of a joint Hindu family firm which was known 
by the name and style of and carrried on businésa as Messrs. 
Ganguli Brothers. It appears that there are in all fifteen members 
in that family firm of which fourteen are of full age, and one fis a 
minor whose interests are in the hands of the learned Advocate 
who represents the Deputy Registrar of the Court, Mr, Ghose’s 
clients are three ladies, each one of whom bad lent money to 
Messrs, Ganguli Brothers and who in regard to their respective 
_ loans had obtained | three separate decrees against this family firm, 
They, therefore, are in the position of being deciee-holders, but that 
does not in any sense constitute them secured creditors in the 
insolvency. They have, however, this advantage, that they managed, 
to secure an attachment of certain properties belonging to Messrs. 
Ganguli Brothers before their three suits came to trial and therefore, 
of course before they obtained decrees in those suits. Thus, 
directly decrees had been made in their favour, they were in a posi- 
tion to endeavour to obtain their rights under those decrees by 
appropriate proceedings in execution against the properties which 
had already been attached. Unfortunately for them, however, they 
‘ were not the only creditors of Messrs. Ganguli Brothers. There 
: ‘were others, and we gather a considerable number of other creditors 
most of whom at any rate were desitous of enforcing their rights 


Vot, LXVI.] HIGH COURT, 


against the family firm. One of these creditors is one Kalidas 
Bakshi—and he acting solely or at any rate primarily in his own 
interest—instituted proceedings in insolvency in the Court of the 
District Judge of Nadia as an outcome of which an adjudication 
order was made, and a Receiver was appointed—in whom the pro- 
perty of the insolvent became vested by virtue of the provisions of 
the Provincial Insolvency Act. 

The question we have to decide comes to this, what is it that can 
rightly be described as the property of the insolvent for the pur- 
poses of this particular insolvency ? It appears to have been suggest- 
ed that because the insolvency proceedings were instituted against 
Lakshmi Narayan as the manager or karta of the joint Hindu family 
firm therefore the whole of the assets, at any rate the business assets 
of that firm became vested in the Receiver who had been appointed 
in the insolvency proceedings and so the whole of the properties of 
the fifteen persons who constituted the firm ought to he available 


for distri bution amongst the creditors, That is a proposition we 


cannot accept. We are quite clearly of opinion, and indeed I think 
it is now corceded atthe Bar, that the utmost that could have 
vested in the Receiver was Lakshmi Narayan’s own share in the 
family business together with such right as he might have had to 
dispose of property belonging to the other members of the firm for 
the purpose of discharging business obligations. That is what has 
been put forward by Mr. Bagchi and Mr. Lahiri on behalf of the 
joint creditors of this family firm. 

Mr. Ghose on the other band who bas been supported by the 
learned Advocates who appeared for the Gangulis other than the 
insolvent and the minor Ganguli family, says that the attachment to 
which I have already referred must betaken into account and that 
although as regards the ordinary property and assets of the insolvent 
the attachment is inoperative and ineffective as against the Receiver, 
it is of consequence as regards the alleged right which Lakshmi 
Narayan is said to have had as the manager of the joint family to 
dealewith the assets belonging to himself and the other members of 
the family for the purpose of liquidating the family debts. 

The actual judgment with which we are concerned appears in 
the order sheet of the insolvency proceedings (Insolvency Case 
No. 20 of 1935) under the Seiial No. 3c, and date the roth of 


. August, 1935. The learned District Judge. points out first of all, 


that on the application of one of the creditors of the family firm of 
Kalidas Bakshi Lakshmi Narayan was adjudicated insolvent on the 
16th of July, 1935. Then he refers to the threp decrees Which had 
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Cee been obtained by Mr. Ghose’s clients, all of them in the Court of 
1937. the Additional Subordinate Judge of Nadia. Then he says “an 
Sm. nee ip Dassi objection to the Receiver taking possession of all the joint pro- 
v. perties of the firm on the ground that the properties of the other 
Babu Serwa judgment-debtors, one of whom isa minor, did not vest in the 


Gd lio, A cF Receiver appointed by this Court” was put forward by some of the 
—— ` Other creditors (he was of course referring to the decree-holders). 
Then he refers to the attachment. The learned Judge no doubt took 
the view that it was only the share of Lakshmi Narayan that vested 
in the Receiver, but he adds this “ As to the second contention 
whether the previous attachment of the joint family property by 
some of the creditors, the powers of the Receiver to bring the 
property to sale has ceased to exist, there appears to be not much 
force in the above contention as the attachment does not create any 
title in favour of the attaching creditor. It merely prevents private 
alienation. The mere fact of attachment cannot place him in the 
category of a secured creditor.” The learned Judge, therefore, 
was of opinion that there did pass to the Receiver some right which 
was supposed to have been vested in the insolvent as the Karta of 
the joint family firm, a right to bring to sale their property for the 
benefit of the firm’s creditors—that despite the attachment that 
tight became vested in the Receiver. 


Were it not for the large number of authorities—many of which 
have been cited before us, I should have been disposed to take the 
view that as there isa very definite difference in the provisions of 
section 52 of the Presidency Towns Insolvency Act as compared 
with section 28 of the Provincial Insolvency Act, it can scarcely be 
accurate to describe the Karta or managing member’s rights as 
regards incurring liabilities and discharging liabilities in behalf of a 
joint Hindu family business, as an item of property at all, But it 
seems quite clear on the authorities that some such right is recog- 
nised and that it is to be deemed to be a species of property avail- 


able for creditors, i 


It has been pointed out to us by the learned Advocate for the 
Gangulis, that there does not seem to be any reported decision 
regarding a Dayabhaga family in tbis connection, We will, how- 
ever, for the purpose of deciding this appeal assume that a Karta’s 
right to dispose of or, at any rate, to affect with liability joint pro- 
perty in the case of a joint Hindu family firm is to be regarded as 
a piece of property which ordinarily would pass to and become 
vested in a Receivgr upon the insolvency of the Karta or manag- 
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ing member, in sucha way as to afford some advantage to the 
creditors of the joint family firm. We will assume that that is the 
position in normal circumstances., But here as Mr. Ghose has 
emphasized there was an attachment before judgment in the three 
suits brought by Mr. Ghose’s clients—an attachment which 
subsisted after judgment and after this had respectively obtained 
decrees in the Court of the Additional Subordinate Judge of 
Nadia. I have already said that the existence of an attachment 
in favour of a creditor does not constitute that creditor a secured 
creditor ; but an attachment does mean this :, that the property 
in réspect of which it is made is not free, at any rate, to this extent 
that it cannot be made the subject of a private sale. Mr. Justice 
Edgley in the course of the argument used an expression which 
seemed tome to be very apt in the circumstances—the property 
is not free but frezen i, e. forthe time being it is not available 
for selling. I suggested to Mr. Lahiri at the early stage of the 
‘argument that it is very difficult to see how the Receiver could 
have acquired any higher right than the insolvent himself possessed 
and, therefore, we are of opinion that the position must be taken 
to be this; that the right of Lakshmi Narayan as the Karta or 
manager of the family firm of Messrs, Ganguli Brothers was 
normally a right to incur debts for business purposes and equally 
to discharge those debts by having recourse to the assets of the 
family. This right at the time of the insolvency, had been put 
an end to or at any rate suspended owing to the existence of the 
attachment. Therefore even assuming that such right passed to 
the Receiver it must have passed tothe Receiver with the clog 
upon it which the attachment had created. 

We think, therefore, that the learned Judge was not right in 
coming to the conclusion that the Receiver obtained—what I may 
perhaps describe as—an unfettered Karta’s right to have recourse 
to the property of the other co-parceners, the other members of 
“the joint Hindu family firm for the purpose of satisfying the claims 
of the ‘ereditors of the firm. We are led to that view of the matter 
upon a consideration of acase to which our attention was drawn 
by Mr. Ghose, namely, the case of Adusumelli Gopalakrishnayya, 
v, Leyyath Gopalam (1). The judgment is that of Mr. Justice 
Ramesam and Mr. Justice Devado s. It is very short and it 
appears at page 343. The learned Judges said: “Only the 
power of the father to sell the shares of the sons passes to the 
official Receiver.” They referred to the well-known case of Saf 
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Narain v. Behari Lal (1). The learned Judges continue “the 
power is subject to the same qualification as it is in the father’s 
hands” In support of that they referred to the cate of AMahabad 
Bank Ltd., Bareilly.v. Bhagwan Das Johari (2), and to the case 
of Seetharama Chettiar v, Official Receiver, Tanjore (3). They 
proceed thus “In this case the son’s shares have been attached 
and alter such attachment the Official Receiver cannot exercise 
the power of sale. Itis true that in respect of such properties 
which were sold by the Official Receiver prior to the attachment 
of the son’s share by the decree-bolder, the above observations 
co -not apply.” The important part of that judgment is the state- 
ment that the power of the Official Receiver is subject to the same 
qualification as if it was in the hands of the father, that is to say the 
head of the joint family. 


We are of opinion that this appeal No. 456 of 1935 must be 
allowed with the consequential results to the other appeals Nos. 
407, 410 and 129. The orders appealed against are set aside and 
the execution will proceed. As regards Appeal No. 589 against 
the order of adjudication which is not now challenged, it is 
dismissed. 


I ought perhaps to add that two preliminary objections of a 
formal kind were raised by Mr. Labiri and afterwards elaborated 
by Mr. Bagchi. The first of them was that no appeal lay against 


‘the order or decision of the District Judge of Nadia, dated the 


roth of August, 1935, because it was nct one of the matters in 
respect of which an appeal was permitted without the leave either 
of the District Judge or of the High Court. We have, however, 
come to the conclusion that this was an insolvency matter and 
the order of the roth of August, 1935, was made in that connec- 
tion, and that it was an order of such a nature that it would fall 
for the decision of the Court under Section 4. It was, in effect, 
an order either deciding rights or at any rate deciding, 
priority. The order was, therefore, appealable without leavg. 


The other point, an equally technical one, was that the pro- 
ceedings were not properly constituted, because the petitioning 
creditor Kalidas Baksi had not been made a party to the appeal. 
We are, however, of opinion that the presence of Kalidas is not 
necessary because the Receiver isa party to the appeal and he 
represents the creditors and certainly the petitioning creditor. 


` (I) (1924) L L. R. 6 Labh. 1. (a) (1998) I. L, R. 48 All. 243. 
* (3) (1926) 1. L. R. 49 Mad. 849. 
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e The preliminary objections taken by Mr. Lahiri, therefore, have 
no sı b3tance, - 


The appellants in Appeal Ne. 456 of 1935 are entitled to get 
their costs here and below from the Receiver respondent out of 
the Insolvent’s estate. There will be no order as to costs in the 
other appeals. 


Edgley, J. :—I agree. 
P, R _ Appeals allowed. 


Before Sir Leonard Wilfred James Costello, Acting Chief Justice 
and Mr. Justice N. G. A. Edgley. i 


PROMODE CHANDRA SINHA SARMA AND OTHERS 
U. 


NARENDRA NARAIN MAJUMDAR 
CHOUDHURY AND OTHERS. * 


Court of Wards Act UX of :870 , section 10 C (as amended by Act VI of 1936 
B. €), if retrospective in operation—Section 10 C, tf operative, if there are 
co-judgment-debtors. : 


Section 10 (c) of the amended Court of Wards Actis retrospective in opera- 
tion and it applies to decrees obtained before the section came into force and to 
execution proceedings then pending. f 

Habiba Bibi v Ramranjan Mullick (1) followed. 


The provisions of Section 10 (c) of the Court of Wards Act (aa amended) 
apply only to the person and property of a ward and other persons cannot 
avail themselves of the protection afforded by that section, merely because 
they happen to be co-defendants or co-judgment-debtors with the persons who 
are wards under the Court of Wards, The section ia also operative in cases 
where as a result of protecting the property of a Ward the property of- other 
persons might be adversely affected. i 


*Appeals from Appellate Orders Nos. 659 and:660 of 1935, against the order 
of S. C. Dutt, Esg., Additional District Judge of Mymensingh, dated the sı1st 
September, 1926, affirming that of N. Banerjee, Esq., Subordinate fudge, 1st 
Court, Mymensingh, dated the aand April, 1936, 
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oe Appeal by the Judgment-debtors. 
1937. The material facts will appear from the judgment. j 


Promode Chandra Messts. Amarendra Nath Bose and Hemanta Kumar Boss for 


Sinha Sarma the Appellants. : 
Narendra Narain Messrs, Ramaprosai Mukhopadhaya and Birendra Kumar Dey 
Majumdar Chou- fur the Respondents. 
dbury. . 
pee The judgments of the Court were as follows: 


Appeal No. 659. f 


Costello, A. C. J.:—In this case @ suit was brought by 
certain landlords who may compendiously ba described as 
the Mazumdars against a family of the name of Susang 
which consisted of fourteen persons and of these the first four 
are wards under the Court of Wards Act. A decree was obtained 
on the 4th May, 1935 and on the 4th December of the same year 
the decree-holders instituted proceedings for the purpose of putting 
that decree into execution. A few weeks later that isto say on 
the 13th January, 1936, an order was made for the sale of certain 
property in respect of which rent claimed in the suit was decreed. 
On the 4th of February, 1936, notice was given under Order 21, 
tule 66 of the Code of Civil Procedure, and the terms of sale 
were settled and the sale notification prepared. The sale was 
fixed for the 7th of April, 1936. Before that date arrived, how- 
ever, an enactment entitled The Bengal Court of Wards (Amend- 
ment) Act, 1935 came into operation onthe 5th of March, 1936. 
By section 5 of that Act a new section ro (c) was substituted in 
place of the existing section ro (c) of the principal Act. The 
new section 10 (c) reads as follows: “Where any property is in 
charge of the Court of Wards no Civil Court shall execute any 
decree or order against the person or property of the ward within 
four years from the date of the commencement of the Bengal 
Court of Wards (Amendment) Act, 1936, or from the date of the 
assumption of charge of the property by the Court of Wards, 
whichever<is later, and for seven years thereafter if the interest * 
due under such decree or order be paid in full every year Uuring 
the said seven yeare.” 

Upon the basis of that section an application was made to the 
Court in connection with the pending execution proceeding by or 
on behalf of the four persons who were wards under the Court of 
Wards Act and whose estate was in the hands of the Court of 
Wards. That application was fora declaration that they were 
entitled to the benefit of the provisions or the privileges, or more 
aceurately the protection afforded by the provisions of the section 


May, £0. 
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J0 (c) The application was granted, and it was apparently held 
that these persons were entitled to take advantage of the new 
enactment, although it only came into force on a date subsequent 
to the date of the decree, and indeed subsequent to the institu- 
tion of the execution proceedings. It has been held inthe case 
of Habiba Bibi v. Ramranjan Mullick (1), by this Court that the 
new section ro (c) is retrospective in operation and that it applies 
to decrees obtained before the section came into force and so to 
execution proceedings then pending. - 

The decree-holders were content with the situation and they 
failed to come to Court when the matter came upon the 22nd 
April, 1936, with the result that the execution case was dismissed 
for default on that date. But the defendants other than the four 
persons who were wards under the Court of Wards, were not so 
content and they appealed against the effect of the order made 
in favour of the four persons who were wards of Court, on the 
basis that their interests wers adversely affected by the granting 
of the ‘application in that if the property of the said four persons 
is eliminated fromthe operation of the decree obtained by the 
landlords, then the other ten persons would have to make good 
the deficiency. 

Whether or not there was any right of appeal in those circums- 
tances we need not pause to determine because we are satisfied 
that the order now appealed against was right. Itis clear that 
the provisions of section 10 (c) apply only to the person or pro- 
perty of a ward, and other persons cannot avail themselves of the 
protection afforded by that section merely because they happen 
to be co-defendants or co-judgment-debtors with the persons who 
are wards under the Court of Wards. One has only to look at the 
precise language of section ro (c) itself to sea at once that that 
must be the position. The section has application as regards 
“any decree or order,” and therefore it clearly covers the case 
Where there is a decree made against persons’ who are wards of 
Court j8intly with persons who are not wards of Court. It seems 
abundantly clear that the object of the section 10 (c) is merely 
to protect the person or property of wards and no one but 
wards. 

- Mr, Bose appearing on behalf of the appellants has invited us 
to come to the conclusion that we ought to read into the section 
some kind of limitationto the effect that the section is not to 
operate in cases where as a result of protecting the property of a 

. e e 
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A 


emi ward, the property of other persons might be adversely affected, 
1937. There is no reason for imposing any such limitation, and we can 


Promode Chandra ODly give effect to the plain, unambiguous and unequivocal words 
Sinba Sarma .of the section. ~ 


ve, 
Narendra Narain The result is that this appeal fails and is dismissed with 
-Majumdar Chon- = 

dhury. costs. 

cari ` ; 
Costello, ACF. an Appeal No. 660. 


A like point, indeed the same point, falls for determination 
in connection with this appeal. It is not therefore necessary to 
deal with it. This appeal also is dismissed but withcut costs. 

Edgley, J :—I agree. 

P. R, Appeals dismissed. 


Before Mr, Justice S. N. Guha, and Mr, Justice 


C. Bartley. 
Cin, " PRATUL CHANDRA BHADURI AND ANuTHER 
pp a _ PURNA CHANDRA BHADURI AND OTHERS.* 
2 Partttion—Test of separation of property—After separation of some of the 


members, other members, if can remain joint —Use of one or other names of 

coparceners in' a transaction—Statement made in a spirit of composition— 

Burden af proof as a determining factor of the whole case. 

The conduct of parties concerned must be looked at in order to arrive at what 
constitutes the true test of separation of property. The intention of the different 
members of the family to become separate owners and the mode of enjoyment are 
also to be looked at. There might be separation of interest but these must be 
actual division of assets. 2 


Lal Raghunath Sahai v. Babu Kunj Behary Lal (1) distioguished. 
Hem Chandra Ganguli v, Matilal Ganguli (2) explained. 


* Appeals from Original Decrees Nos. 255 and 284 with cross-objection in 
No. 255, against the decree of Jitendra Nath Sen Esq., Subordinate Judge, 1st 
Court, of Pabna, dated the roth July, 1933. : 

(1) (1935) 158 1. C. 450. 

* (8) (1933) L LR, 60 Calc. 19333 98 CeL, J. 85. 
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After the separation of some of the members, the remaining coparceners may 

* contione to be coparceners and to enjoy as members of a joint family what 

remained after the separation or partition of the family property and the case 

of one or two members of the family that the remaining members continued to 

“be joint may, if disputed, be inferred from the way in which their family business 
was carried on after their previous coparceners had separated from them. 

The use of one or other of the names of coparceners In a transaction will not 

destroy the jointness of the properties. 


Any statement made in a spirit of composition and to bring about a compro- 
- mise between coparceners which however did not materialise cannot divest a man 
of bis legal right nor confer a legal status. 


. 


Onus as a determining factor of the whole case can only arise if a Court finds 
the evidence pro and con so evenly balanced that it can come to no definite con- 
clusion. But if the Court after hearing and weighing the evidence come toa 
definite conclusion, the need of placing the onus does not arise. In other words, 
the question of onus at tho clese of a case, only becomes important if the 
circumstances are not ambiguous that a definite conclusion is impossible without 
resort to it. 


Some of the properties exclusively claimed by defendants Nos. 1 to 4 were 
‘recorded In the names of those defendants to the exclusion of the plaintiff so far 
as entriesin the settlement records were concerned. The materials on record 
established a state of things different from that shown in the settlement records, 
regard being had to the intention and conduct of the parties concerned and the 
mode of enjoyment of rent from the properties. i 


Appeal No. 255 by Defendant No. 1 and Appeal No, 284 ‘by 
Defendants Nos. 2 to 4, and Cross-objection by the Plaintiff in 
Appeal No. 255. a: 


Suit for partition of properties and for accounts, cs 

The material facts appear from the judgment. 

Messrs. Amarendra Nath Bose ani Jatindra Nath tahiri for the 
Appellant in Appeal No, 255. 


Messts. Jatindra Mohan Choudhuri, Manindra . Nath. Roy, 
_Sajani Kanta Nag and Rabindra Nath Lahiri for the Appellants 
. , in Appeal No. 284. 


Messrs, Girija Prosanna ‘Sanyal, Phanindra Kumar Sanyal, 
Sourindra Narayan Ghose: and Nirmal Chandra Chakravarii for 
the Respondents in Appeals Nos. 255 and 284. 

Messrs. Jatindra Mohan Choudhuri and Hiron Kumar ky for 
the Respondents in Appeal No. 255. 

Messrs. Jatindra Nath Lahiri and Pares Lal Shome` {or tho 
Respondents in Appeal No. 284. 
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The following judgment was delivered : 


These appeals have arisen out of a suit for partition and 
accounts, 

The plaintiff in the suit Purna Chandra Bhaduri and the defen- 
dants trace their descent from the common ancestor Madan Gopal 
Bhaduri, who had five sons, 1. Ishan Chandra Bhaduri, 2. Shib 
Chandra Bhaduri, 3. Jagat Chandra Bhaduri, 4. Kashi Chandra 
Bhaduri and 5. Mahes Chandra Bhaduri, The fourth son of 
Madan Gopal, Kashi, had five sons 1. Ram Chandra (the defen- 
dant No. 5), 2. Krishna Chandra, adopted son of Ishan and 
Indramoni (wife of Ishan) and renamed as Hem Chandra on adop- 
tion, the defendant No.1, in the suit 3. Purna Chandra, the 
plaintiff, and 4. Tarak Chandra, adopted son of Mahes and Uma- 
sundari (wife of Mahes), and renamed as Ramesh Chandra on 
adoption, Ramesh Chandra died leaving him surviving as his heirs 
the second, the third and the fourth defendants in the suit. 

The case of the plaintiff before the Court was that Shib sepa- 
rated from the joint family in the year 1864, and that Jagat sepa- 
rated in the year 4875. After these two separations the branches of 
Ishan and Mohes represented by adopted sons, the uterine brothers 
of Ram and Purna lived in commensality with Kashi’s branch 
represented by Ram and Purna. There was, according to the 
plaintiff, joint ness in mess and worship as well as in property and 
there was disruption of the joint family sometime in September, 
1928, till which time the members of the joint family consisting of 
the branches of Ishan, Kashi and Mahes continued to be joint, 
the three branches of Ishan, Kashi and Mabes remained joint for 
the whole period from 1875 to 1928. According to the plaintiff 
whenever property or share of property was sold or was acquired 
during this period of time, belonged to the co-parceners having their 
share in the property. 

It may be mentioned that-some of the items of property men- 
tioned in the plaint are admittedly joint as claimed by the plaintiff ;” 
and the controversy between the contesting parties, the plainiff and 
the defendant No, 5 on the one band, and the original defendants 
Nos. x to 4 on the other, related to item Ka(3), items Ka(4 to 9), 
items Ka( 10 to 12) mentioned in the plaint, 

The main defence in the suit related to the position taken up 
by the contest ing defendants, that after the separation of Shib in 
the year 1864, and after the separation of Jagat in the year 187s, 
the joint family ceased to exist. There was separation in mess and 
teparation in prdferty. The defendants Nos, r to 4, Hem and the 
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sons of Ramesh asserted their exclusive title to the different items 
"of property referred to inthe foregoing paragraph items Ka (3 to 
12), mentioned in the plaint. 

On the pleadings of the parties, a number of issues were raised 
for determination in the cass bearing upon the merits of the claim 
of the contesting parties and on other matters, 

The Judge in the trial Court passed a decree for partition of 
immoveable properties in the manner stated in his judgment. The 
claim for accounts made in the suit was dismissed, and the prayer 
for partition of moveables mentioned in the plaint was disallowed 
by the Court of first instance. The defendants Nos, 1 to 4 appealed 
to this Court ; Appeal No. 255 was by the defendant No. r, who 
died during the pendency of the appeal, and is represented now by 
his heirs and legal representatives. Appeal No. 284 was by the 
defendants Nos. 2to 4. The appeals related tothe items of pro- 
perty claimed by Hem and Ramesh as their exclusive property and 
to which Purna and Ram had no title. There was cross-objection 
preferred by the plaintiff, directed against the decree of the trial 
Court disallowing his claim for accounts and partition of move- 
ables ; the cross-objections were in. Appeal 255» 

In these appeals, the case before the Court was argued by 
learned Advocates for the appellants as mainly depending upon the 
separation of Shib in the year 1864 and the separation of Jagat in 
the year 1875. It was according to the appellants to be presumed 
that these separations resulted in the entire disruption of the joint- 
ness of family in mess and jointness in property. The ques‘ion of 
jointness which was treated as a question of fact in the trial Court 
were sought to be argued before us as one of law; and we are led 
to believe that it was advisedly done. ‘The.material evidence con- 
sisting of documents on which definite findings have been arrived 
at by the Court of first instance were not inserted in the paper 
books prepared in these appeals. The question of non-inclusion of 

* material documents in the paper books was considered by the 
Courteat a previous stage, and the appellant persisted in the course 
adopted by them with the result that the order was passed on the 
and March, 1936, in which it was distinctly mentioned that the 
appellants were not to be allowed to challenge the conclusions 
arrived at by the trial Court, with reference to documents which 
were not inserted in the paper books. 

That there was separation of Shib in the year 1864 from the 
family with all its consequences, there was no question. In the 
year 1875, Jagat separated. So far as Shib was concerned the 
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Civit: matter was not in controversy that he separated in mess and pros 

1937. perty ; it was a complete separation, In the case of Jagat however, 

— š eee p 3 z 

Prabtat Chandra tbe materials on record clearly indicate that this separation in 1875 
Bhaduri was not a complete one ; the element of jointnessin property still 
Pärpa Chindra remained in the case of Jagat after r875, and continued to remain 
“Bhaduri. for a long time after that, There was a separation of interest as 


a maena 


evidenced by the Collectorate Robokari (Ex. H in the case) of tbe 
year 1865, portions of which document have been printed in one 
of the paper books before us, but material portions of the same to 
which pointed reference has been made by the trial Court in ita 
judgment, indicating that since Shib’s separation, there was one 
‘Kuchery for Shib and another for Ishan’s widow Indramani, Jagat, 
Kashi and Mahes, were not inserted for reasons best known to the 
appellant. The materials in the record indicate clearly that Kashi, 
‘Jagat; Mahes and Ishan’s widow Indramani remained joint in spite 
of the allotments evidenced by Ex. H. The position therefore was 
that one member of the family separated in mess or property or in 
-both, while the remaining members ccntinued to be joint. There 
might have been separation in mess at times for convenience and 
necessities of parties concerned. The question befcre the Court 
was whether any presumption of fact that might arise from the 
separation of Shib or of Jagat in mess and property, from the 
branches of Ishan, Kashi and Mahesh, would lead to the conclusion 
š that all the different branches separated in property. There could 
however be no case of drawing presumption of fact or of law ina 
case like the present, where evidence was led for the purpose of 
showing on the side of the plaintiff, that there was jointness in pro- 
perty up till the year 1928 (September), between the branches of 
Ishan, Kashi, Mahesh. Shib and Jagat might have separated ; the 
other members might have remained joint ; it was a question of 
their intention which bad to be proved by evidence. The conduct 
of the parties concerned must be looked at, in order to arrive at 
what constituted the true test of separation of property,—the inten-* 
tion of the different members of the family to become separate 
owners, The question was a question of pure fact. After the sepa- 
ration of some of the members, the remaining co-parceners may 
continue t> be co-parceners and to enjoy as members of a joint 
family, what remained after the separation or partition of the family 
properly and the case of one or two members of the family, that 
the remaining members continued to be joint may, if disputed be 
inferred from the way in which their family business was carried on 
after their previoug co-parcenera had separated from them. The 
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question therefore whether after separation of Shib and Jagat, the One 
«other members of the family remained joint was a question of fact, 1937- 
which had to be decided on evidence on record. i ‘Prabhat’ Chindia 
In regard to the jointness of the remaining . members of family Bladuri 
after separation of Shib and Jagat, a mass of evidence was produced Pirna Chandra’ 
by the parties concerned. The evidence coming from the plaintiff’s ae 


side, from persons who had reasons ta know the real state of things, 
must be given preference to evidence on the side of the contesting 
defendants, as it stands, given for the purpose’ of disproving joint- 
ness in mess and property. In this connection mention may ba 
made of ths importance attached to a statement contained in the 
deposition of one of the witnesses for the plaintiff Kailash Chandra 
Sanyal which was relied upon on the side of the appellants as 
admitted by the plaintiff in the suit that ‘all the properties of the 
five brothers were partitioned among them -and collections were 
made separately. > ‘The statement must be read with other -state 
ments of the witness in his evidence before the Court pointing 
clearly to the position that after the separation of Jagat, Indramoni 
the widow of Ishan, Kashiand Mahesh continued‘to be members 
of a joint family—j int in fund, property and worship. 


The members of the joint family after the separation of Shib 
and Jagat remained at diferent places at different times for con- 
venience ; their properties were joint properties, were managed and 
enjoyed as such. ‘This is the position which has been established 
by evidence oral and documentary. The contesting defendants 
headed by Hem, the defendant No. 1, did not, as it appears to be 
clear from the materials on record, attempt to controvert the main 
‘point of the case before us,—relating to the intention of continuing 
to be joint in enjoyment of properties concerned as joint properties 
‘claimed to be the separate or exclusive properties of Hem and 
‘Ramesh. In some of the Collectorate and Civil Court partition 
covering the period from 1884 to 1897, the branches of Ishan, 

° Kashiand Mahesh were given one allotment, indicating that- the 
parties concerned were joint in property, and indicating also that 
they intended to remain joint in property. There was then the 
evidence that Kashi and.Hem~ were borrowing money jointly on 
„mortgages ; evidence of consolidation of separate debts incurred by 
‘individual men bers into.one debt, payment of interest for the same 
from the joint funds and payment of debts, as incurred by the joint 
family. The plaintiff led evidence for establishing that remittances 
were made by officers of the estate from Mirzapur Kachary at which 
place collection from properties exclusively claymed by Hem and 
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Ramesh used to be made to the joint Kachery at Jamirta.™: There 
were documents in the shape of letters produced by the plaintiff e 
showing, as definitely stated by the Judge in the trial Court, that 
there was joint enjoyment and management of properties claimed 
to be exclusive properties of Hem and Ramesh. They were pro- 
duced by the plaintiff also, joint account papers kept at the joint 
Kachery at Jamirta, having joint enjoyment of properties, some 
of which are now claimed to be exclusive properties of Hem and 
Ramesh. The account papers as found by the trial Court proved 
joint expenses of the members cf the family consisting of the 
branches of Ishan, Mahesh and Kashi represented by the parties 
to the present litigation. It is worthy of notice that excepting only 
avery few, which by themselves throw very little light on the 
question in controversy, the material documents on which the find- 
ings of the trial Court relating to tke intention, the conduct of 
parties in recent times, and the mode of enjoyment of the pro- 
perties in question, were based, were not included in the paper 
books before us. The conclusions based on these documents have 
to be accepted in their entirety, the appellant not being in a posi- 
tion to establish that they were wrong. Of the contesting defendants, 
the original defendant No. 1 appears to have had full control over 
estate papers at the Mirzipur Kachery ; these papers included some 
Sumars which, as the trial Judge has observed, should have been 
the best evidence, and only important documents in deciding the 
question of jointneas or exclusiveness of properties now claimed to 
be exclusive properties of the contesting defendants. The Sumars 
were not produced, and the explanation given by the defendant 
No, 1 was that they had been destroyed by white ants. The trial 
Court disbelieved the story of destruction of the Sumars and we 
see no reason to differ from the view taken by that Court that the 
Sumars have been withheld, and that if produced they would not 
have shewn the plaintiff’s title and possession. 


Tt is true that some of the properties exclusively claimed by the 
contesting defendants in the suit have been recorded in the mames 
of those defendants to the exclusion of the plaintiff so far as entries 
in the settlement records were concerned. But the question was 
whether they were in fact joint family properties, whether members 
of the joint family whose names were not recorded were co-owners 
of the same, and whether these other members enjoyed the rents 
and profits out of the properties as co-owners of the same. The 
materials on record established a state of things different from that 
shown in the settlement records, regard being hai to the intention 


Von LXvi.J HiGH COURT, 


and the conduct of parties concerned and the mode of enjoyment of 


* the rent from the properties, 


The proceedings in Court in respect of some of the items of 
property in suit show that the names of the parties claiming 
exclusive title in them or of their predecessors-in-title were used ; 
but the use of one or other of the names of co-parceners would not 
destroy the jointness of the properties, 

Some of the properties were, on the evidence, sold on account 
of joint debts and liabilities. The position established in evidence 
in the case is that as the properties were all joint, as between the 
different branches of Ishan, Kasbi and Mahesb, portions sold were 
joint properties and they were sold on account of joint liabilities of 
the family ; what remained continued to be held jointly by the 
members of the joint family. The above conclusion appeals to the 
sale of the interest of Kashiin Taraf Aliarpur purchased by Bama 
Sundari, the daughter of Jagat, for satisfaction of debt incurred by 
the joint family for a criminal case in which Mahes was charged 
with the commission of the offence of murder, a case which has 
been established on reliable evidence. The sale of Kashi’s interest 
in Madarjan and Sibrampur stands on the same footing. Kashi’s 
interest in Madarjan and Sbibrampur was sold for satisfying rent 
decree in respect of an ijara which was joint property, standing in 
the name of Kashi alone; the entire decretal amount was not 
realised by sale of the property in respect of which there was rent 


_ due, and Kashi’s interest in Madarjan and Shibrampur was sold. 


The conclusions arrived at by the trial Court on evidence have not 
been challenged in these appeals; and we are in agreement with 
the trial Court in holding that what was left of Madarjan and 
Shibrampur belonged to all the co-parceners including the plaintiff 
and the defendant No. 5 representing Kashi’s branch. 

There are materials on the record showing that in some of the 
properties admittedly joint, acquired in the name of one or two 
co-parceners, the names of all the co-parceners appear in collection 
paper’, proceedings before Court, and in the settlement records ; 
that was not however the case in regard to the properties covered 
by items Ka 3 to 12 of the plaint. Now, it is to be noticed that so 
far as these items of property were concerned the collections were 
made at the Mirzapur Kachery, and the defendant did not produce 


“the Sumars and other papers in the possession and power of that 


defendant, which if produced would have disproved the exclusive 
title set up. The evidence on record established the position that 
the income out of properties now claimed to be exclusive properéies 
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-of Hem and Ramesh, made at the Mirzapur Kachery used to be 
sent to the head joint Kachery at Jamirta, from 1308 to 1332 B. St 
` (tg901—1925)- - 
~ The question of debts and liabilities so far as the joint family 
: consisting of ‘the branches of Ishan, Mabesh and Kashi, was sepa- 
;Tately considered by the trial Court on materials on record. The 
decision on this part of the case does not adjust the rights and 
liabilities of the parties concerned, so far as these debts were con- 
cerned ; but the decision was necessary for the purpose of arriving 
at conclusions on the conduct of parties showing their intention to 
treat their assets and liabilities as joint. The evidence on record, 
.documentary or oral, points to this conclusion that debts were 
incurred for joint family purposes, although in the name of indivi- 
dual members, and payments were made from joint family funds in 
Tespect of these debts, This was the state of things indicated by 
.the documents like Ex. zo of the year 1285 B S. (1878—79) and 
that state of things continuel upto more recent times, as evidenced 
by documents placed on record. .There was consolidation of 
separate. debts by different members of the joint family, as evi- 
denced by mortgage bond Ex. S(3) dated 17th February, 1893. As 
indicated by the trial Judge the joint debts of the family and the 
consolidation of debts and liabilities, throw a great deal of light on 
the question of jointness cf family properties. The question of 
satisfaction of joint debts is not a question for decision in the case 
before us, buf there can be no doubt that it will have to be settled 
when it arises for consideration with reference to the position that 
all the different items of property in suit are joint family properties. 
It is to be noticed that so far as Ram Chandra Bhaduri (defen- 
dant Noss), was concerned, tere were certain Cocuments produced 
on the side of the contesting defendant in the suit that he made 
admissions in writing as to tle exclusive title of Hem and Ramesh. 
to certain items of prop erty. The documents in question Exs. Q, 
Q(b) and R came into existence ata stage when Ram Chandra 
.Bhaduri was attempting to bring about an amicable settlement as 
between the plaintif on.the one hand and Hem and Ramesh on 
the other. On consideration of these documents, taking the same 
along with other evidence, oral and documentary, and regard being 
had to the evidence of Ram Chandra Bhaduri before the Court, 
we are unable to hold that the documents referred to above, esta- 
blish the case of exclusive title to properties a8 asserted by the con- 
-testing defendants in the suit.. As the trial Judge has observed “any 
statement made jn a spirit of composition and to bring about a com- 
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„promise between co-parceners which however did not materialise, 
cannot divest a man of his legal right, and neither can it confera 
legal status. ” 

-The items of property mentioned in the plaint claimed by the 
contesting defendants as their separate property, were dealt with 
separately,by the trial Court with reference to the materials plaeed 
on record bearing upon them ; and we refer to this part of the case 
very briefly accepting, as we do, the conclusions arrived at by the 
trial Court, in respect of the same, conclusions arrived at on facts 
established by evidence, that they were, in spite of enumeration of 
separate names and shares in different documents, always treated as 
joint family properties, and that the usufructs out of the same were 
enjoyed by the members of the joint-family, and not exclusively by 
Hem and Ramesh or their sons as claimed by the contesting 
defendants. 

Item Ka(3); Kasbi’s interest in Taraf Aliurpur was sold and at 
the Collectorate partition completed in the year 1895 ; the names of 
Hem and Ramesh only were mentioned in the Collectorate 
Register ; Bama Sundari had purchased Kashi’s interest, and was 
allotted a separate Saham and Touzi. As mentioned already, the 

-sale of Kashi’s interest was for payment of joint debts of the joint 
family incurred for defending one of the members Mahesb, in a 
¿criminal case. The share of Kashi which was sold was nominally 
Kashi’s, but it represented a share of the joint family property. 
That Kashi’s name did not after that appear in the Collectorate 
Register, did not destroy the title of the plaintif and defendant 
No. 5, the sons of Kashi in what remained of the joint family pro- 
perty, Taraf Aliurpur. The evidence cf intention and conduct of 
parties concerned, as also the mode of enjoyment of the properties 
established the position that this item of property was joint family 
property, liable to be partitioned, as claimed by the plaintiff. 

items Ka (ro to r2): Kashi’s interest in Madarjan and Shibram- 
pur properties was sold for satisfaction of rent charge on the joint 
family ptoperty, the Bittarai estate, an Ijara taken in Kashi’s name. 
What was sold for satisfying the decree for rent was joint family pro- 
perty ; and what remained after the sale was joint family property. 
The property that remained was held and enjoyed as j_int properly 
by the members of the joint family belonging to the three branches 
of Ishan, Mahesh and Kashi. . 

dtems Ka (4 t09): The Olipur Digor properties consisted of 
two different rights, one a patni and the other a darpatni interest. 
They were in respect of properties which were &ncestral, so fa? 
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as the parties to the suit were concerned. Three of the branches 
lost their ancestral right, but leasehold was acquired under the 
superior interest which passed on to other hands, in the names of 
Hem and Ramesh who claimed exclusive title to the same, on 
the strength of the documents Exs. S and S (1), executed in 
October, 1896, by Raja Surjya Kanta Acharjya Bahadur, in favour 
of Hem and Ramesh (represented ‘by bis mother Uma Sundari). 
The defendant No. 5 was witness to these documents, and there 
were papers showing collection of rent inthe names of Hem and 
Ramesh. The use of there names would not establish the exclu- 
sive nature of the properties as the properties were acquired in 
those names. The intention of parties however to treat the pro- 
perties as joint was apparent ; and the mode of enjoyment of the 
same showed that they were joint properties of the family, although 
acquisition was inthe mames of the co-parceners. The way in 
which the Raja was induced to grant leases Exs: Sand S (1) in 
favour of Hem and Ramesh, and the part which Ram Chandra 
Bhaduri played in the transaction are made clear by the evidence 
of Ram, which we cannot disbelieve. 

The above brings to a close, the consideration of the case be- 
fore us on the materials before us. In view of some of the argu- 
ments in support of the appeale, it is necessary to refer to some 
of the decisions of Courts placed before us for our considerations 
Reliance was placed on behalf of the appellants on the decision 
of the Judicial Committee of the Privy Council in Bal Krishna v, 
Ram Krishna (1), and Ramprosad Singh v. Lakhpati Koer (2), 
also on some decisions of this Court in support of the proposition 
that after one member of a joint family had separated there was 
no presumption that the other members remained joint. This 
position was taken up in view of the admitted separation of Shib 
in 1864, and of Jagat in 1875, and of the state of things indicated 
in the Rubakari of partition of the year 1869 (Ex. H in the case). 
In this connection it has to be noticed also that very great 
reliance was plaeed on the side of the appellants on a decision of 
a learned Judge of the Allahabad High Court in Zal Raghunath 
Sahai v. Babu Kunj Behary Lal (3), in which the proposition was 
stated that if the evidence asto actual separation is clear and 
conclusivg, the fact of separation may properly, and indeed should 
be found, even though there is evidence of subsequent conduct 

(1) (1931) L. R. 581. A. 220; 54 C, L. J. 131. 

(2) (1502) L. R. 30I. A. 13 L L, R. 30 Cale. 291. 

* (3) (1935) 1581. C. 430. 
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which on the face of it appears inconsistent with separation or an 
‘intention to separate. The proposition has however no applica- 
tion in the case before us, in which the fact of separation in 
‘property so far as the branches of Ishan,- Mahesh and Kashi had 
not been established at allon evidence, regard being had to sub- 
sequent jointness of properties and enjoyment of profits out of 
the same. It may also be noticed that undue importance was 
placed on the side of the appellants on the decision of this Court 
in Hem Chandra Ganguli vy. Matilal Ganguli (1) resting on the 
question of the burden of proofin the case of a presumption of 
jointness or otherwise, arising from facts admitted and established 
inacase. Intbis connection we desire to state, as it has been 
said, onus asa determining factor of the whole case can only 
arise if a Court finds the evidence pro and con so evenly balanced 
that it can come to no definite conclusion. But ifthe Court after 
hearing and weighing the evidence come to a definite conclusion, 
the need of placing the onus does not arise. In other words, the 
question of onus at the close of a case, only becomes important 
if the circumstances are not ambiguous that a definite conclusion 
is impossible without resort to it. Itis to be observed that the 
trial Court has directed itself correctly in the case before us in the 
matter of appreciation of evidence, and has given its decision 
on evidence in the case in which no question of burden of proof 
arose, keeping the position fully in view that in the case of separa- 
tion of any member of a joint family either in mess or in property, 
the ptimary question for consideration was whether the other mem- 
bers remained joint. Whether they have done so, was a question of 
intention and one of fact; the conduct of the parties was to be 
-looked at, and inference was to be drawn fromthe way in which 
the income out of family properties was enjoyed after one or more 
of the co-owners had separated from others. There might be 
separation of interest: but there must be actual division of assets, 
These are questions which have been answered by the trial Court 
on evidence in the case, in a manner from which we see no reason 
to differ. As has been observed by the trial Judge, the case be- 
fore the Court was nota case of drawing legal presumption of 
disruption of the joint family and separation in regard to joint 
properties to which Hem and Ramesh asserted exclusive title. 
The Court cannot presume, if the facts show otherwise ; this is 
how the Judge in the trial Court has expressed himself on the 
subject. TRH 
(1) (1933) I. L, R. 60 Calc. 1253; 58C. L. J.85. œ 5 
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The materials placed before the Court have received our care- 
ful consideration, and we have examined the effect of the finding? 
arrived at by the lower Court which could not be challenged in 
appeal, The definite decision we bave arrived at is that the trial 
Court is right in holding— 

. (x) that the properties acquired in the name of one or two 
members of the family were acquired on behalf of all co-sharers 
of the joint family comprised of the branches of Ishan, Kashi 
and Mahesh. 

(2) that both plaintiff and debian No. 5 “who now represent 
Kashi’s branch, have right, title and interest .in the properties 
acquired in the names of Hem and Ramesh. 

(3) that the properties acquired by the leases of 1896 [Exs. 
S and S{r) ] did not belong exclusively to the persons in whose 
names they were acquired ; that estate No. 1923 of the Pabna 
Collectorate does not belong exclusively to defendants Nos. 1 
to.4,—and that the plaintiff and defendant No. 5 jointly have one 
third share in those items of property. 

(4) that the plaintiff and the defendant or their predecessor- 
in-interest lived joint in property and in mess also, whenever 
convenient forthem; and that they possessed all the items of 
immovyeable properties mentioned in the plaint as members of a 
joint Hindu family up to September, 1935 as asserted by the plain- 
tif in the plaint, 

. In the result, the appeals are dismissed. Taking into account 
the amount. of costs awarded to the plaintiff by the decree of the 
trial Court, we make no order as to costs in the appeal in favour of 
the plaintiff respondent. 

The cross-objections in appeal No. 285 preferred by the plain- 
tiff respondent are dismissed with costs ;—the hearing fee being 
assessed at 10 gold mohurs, 


A. T. M, an Appeals & Cross- 
za objection dismissed. 


Vor, LXVI.] HIGH COURT, 5 
Before Mr. Justice M. N. Mukerji and Mr. Justice 
S. K. Ghose 


GARIB SHAW 
D. 
Sm. PATIA DASSI AND ANOTHER.* 


Will—Construction—Indian Succession Act (XXXIX of 1925), Sec. 2a(h)— 
Question whether certain provisions of the Will will take efect immediately, 
when to be tıied—lIssue as to locus standi of a party, whsn to be tried— 
Probability, if a mein thing to be considered in a probate case— Omission 
to examines the writer of a Will. i 


Questions whether som? provisions contained in a Will would take effect 
immediately and whether other provisions contained in it are valid or otherwise 
are questions which cannot be entertained by a Court of probate and-will have 
to be determined if proper proceedings are started for tbe construction of 
the Will 

An issue on the question of Jocus standi of an objector to the grant of 
probate to contest the proceeding, is an issue which ought to be tried and 
determined as a preliminary proceeding. Such an issue should not be framed 
after the examination of witnesses. 

Probability is not the main thing to be considered in connection with the 
question as to whether probate shculd or should not be granted. The Court is 
to be satisfied as to whether the Will was, asa matter of fact, executed and if so 
executed, by a free, capable and willing testator. 

There is nothing wrong in the omission to call the writer of the Will asa 
witness, so long as the other witnesses have been examined and they have given 
evidence of a convincing nature. 

There were certain provisions in the will which were intended to take effect 
on its execution but those provisions related to the Debutter that was intended 
to be created by him in respect of one of the properties that was apically 
described in-the document. 


Clause (3) of the Will was :—“ Upon my demise my wife and my daughter- 
in-law will in equal shares get the properties left by me but in all those proper- 
ties they will have life interest only. They will not be entitled to transfer the 
said properties by way of any gift or sale. On the demise of my wife my younger 
gon will get half share of the properties left by me in absolute right. If during 
the life time of my wife my younger son dies, then the person or persons who 
will beghe legal heirs of the said younger son of mine at the time of the death of 
my wife will get the said elght anna share in absolute right’? and clause (4) was, 
“on the demise of my daughter-in-law, the sons of my eldest son will get in 
equal shares the remaining eight anna share of my properties in absolute 
right ” 3 : í 
‘ Held, that the above provisions satisfied the requirements of the definition of 
a Will as contained in section 2 clause (h) of the Indian Succession Act. 


* Appeal from Original Decree No. 126 of 1934, against the decree of Basanta 
Kumar Ray, Esq , Subordinate Judge, 1st Court, of 2;-Perganas, dated the 17th 
April, 1934, . - ° n 


337 


CIvIL, 
1937. 
— 

Fune, (0, Il. 
9 a 


338 
Civ. 
1937. 
= Nand 
Garib Shaw 
v. 
Sm. Patia Dassi, 


od 


Fune, II 


THE CALCUTTA LAW JOURNAL. [ Von, LXVI, 


Appeal by the Objector. 
Application for the probate of the Will. 
Other facts appear from the judgment. 


Messrs. Satindra Nath Mukherjee and Siddheswar Chakravarty 
for the Appellant. 


Mess1s. Gunada Charan Sen and Amritalal Mukherjee for the 


Respondents. 
C., A V. 


The following judgment was delivered : 


This isan appeal by an objector from a decision of the Sub- 
ordinate Judge, First Court, Alipore, granting probate of a Will 
alleged to havə been left by one Narayan Shaw. The history of 
the life of the testator Narayan Shaw, whichis given inthe Will 
itself and which has not been disputed before us, is that in his early 
boyhood he came out to Bengal for the purpose of earning money 
and after spending some time here and there he ultimately came to 
Titaghur where he was employed in one capacity or another for 
sometime and eventually became the Sardar of coolies of some 
Mills at that place; that by his honesty and perseverance he 
succeeded in enlisting the sympathy and indulgence of some of the 
European Officials of the Mills and began to obtain very profitable 
contracts from them. He thereafter married and brought his father 
down from his native village, acquired some properties and settled 
down at Titaghur. At the time of his death he had a fixed place of 
abode at Titaghur and some properties moveable and immoveable 
there and at other places. Tor some months before his death he 
was suffering from diabetes and carbuncle. The Will ih question 
is alleged to have been executed by him on the morning of January 
rgth, 1933 and he died the next day, that is, the 20th. 


In the Will it is stated that the testator had acquired properties 
in his own name and also in the name of bis father and that he had 
been enjoying and possessing all those properties. It is also stated 
that on account of the diseases that he was suffering from there was 
very little hope for his life. It is recited also that he had two sons 
Harihar Prosad and Tara Prosad as also his wife Patia Dassi and a 
daughter-in-law Dhaneswari, the wife of Haribar Prosad. The 
existence of certain other relations was also mentioned in the Will. 


‘As the motive for making the Will it is stated in it that Harihar 


Prosad was of bad character and addicted to drinking and other 
vices, that he was disobedient to the testator and did not behave 
well with him, that he did not care for his wife and children and 
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had already squandered away large sums of money, After this 
* recital of motive, it is stated that the testator was not willing to give 
any of his properties to the said Harihar Prosad. Itisthen said 
that the younger son Taraprosad wasa minor, It is next stated 
that the wife Patia Dassi and the daughter-in-law Dhaneswari, 
namely, the wife of Harihar Prosad, were being appointed execu- 
trices to the Will. i 

Some provision was then made as regards one of the properties, 
creating a Debutter in respect of it, Then there isa passage in the 
Will which says that upon the demise of the testator, his wife Patia 
Dassi and his daughter-in-law Dhaneswari will get the properties left 
by him in equal shares and in all those properties they would have 
only a life-interest and they would not be entitled to transfer any of 
them by way of sale or gift. It is next provided that on the demise 
of the wife Patia Dassi, the younger son Tara Prosad would get a 
half share of the properties left by the testator in absolute right, 
Lastly, it is provided that on the demise of the daughter-in-law 
Dhaneswari, the sons cf Hirihar Prosad will get in equal shares 
and in absolute right the remaining 8 annas share in the properties 
left by the testator. Other provisions in the Will need not be 
referred to for our present purposes. 

On the sth February, 1933, Patia Dassi and Dhaneswari as 
execyirices applied for probate of the Wil. On the 3rd April, 
1933, two persons of whom the appellant was one and the other 
being Purusuttam Shaw, putin an objection stating that they were 
the sons of the testator by another wife named Samratia Dassi. 
Certain proceedings then followed to which it is not necessary to 
refer and eventually the case was transferred from the file of the 
District Delegate to that of the Subordinate Judge as a contesting 
probate case. In the meantime, Purusuttam Shaw withdrew his 
objection and on the 13th September, 1933, the appellant Garib 
Shaw put ina fresh objection to contest the proceedings that were 
then to be held. In substance, the objection was thatthe Will 
was not a genuine document and that in any event the testator 
bad no sense or free disposing power at the time of the alleged 
execution of the Will. On the 23rd November, 1933, an applica- 
tion was made on behalf of the propounders asking for an addi- 
tional issue to be framed raising the question of locus standi of 
the appellant. 

The propounders’ case is, and that case had already been 
adumbrated in some of his previous petitions, that neither Garib 
Shaw nor his brother Purusuttam Shaw had eany locus stangi to 
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contest the proceedings, their mother Samratia not having been 
the wife of the testator. Itis rot necessary to go into details of* 
the case that was put forward on behalf of the prcpounders in this 
respect for reasons which we shall presently give. On the petition 
filed as aforesaid by the propounders on the 23rd November, 1933, 
no action appears to bave been taken by the Court at the time 
and the only order that was then passed thereupon was that the 
petition would be considered at the time when the case would be 
taker. But in the meantime, witnesses began to be examined 
on commisssion ; Patia Dassi was examined on commission from 
the 3rd December, 1933, to the 24th November, 1934; Dhaneswari 
from 5th March, 1984, to gth March, 1934, and Chalani Dassi, 
the mother of the testator, from the roth March, 1934 to the 17th 
March, 1934. Ona perusal of the evidence of these witnesses 
that was taken onccmmissior, it appears that the question as to 
whether the appellant had any locus standi or nct was a question 
which was directly in the minds of the parties and much evidence 
on that question was cffered and received. The case thereafter 
came up before the Court for trial. On the roth April, 1933, when 
witnesses were about to be examined in Court an application 
supported by a medical certificate was filed on behalf of the 
appellant stating that from the day before, he had been suffering 
from dysentery and an adjournment on that ground was applied 
for. On behalf of the plaintiffs, a petition supported by an affi- 
davit was filed stating that the appellant had been seen quite hale 
and hearty the day before. The Judge rejected the application 
for adjournment and decided to proceed with tLe suit. There- 
after, witnesses were examined on behalf of the propounders and 
also on behalf of the appellant ; and ultimately the learned Judge 
granted the probate which is now being contested in this appeal. 
One of the contentions urged on bekalf the appellant is that 
the document in respect of which probate has been granted is not 
a Will but is a document upon which a trust was created which 
was to take effect during the lifetime of the testator and not merely 
after his death. There are certain provisions in the Will which 
were intended to take effect cn its «xecution but these provisions 
related to the debutter that was intended to be created by him 
in respect of one of the properties that was specifically described 
in the document. Clause 3 of the provisiors contained in the 


‘Will, however, runsin these words :—“Upon my demise my wife 


Sreemati Patia Dassi and my daughter-in-law Sreemati Dhaneswari 
will in equal shares get the properties left by me but in all those 
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properties they will have life interest only. They will not be 
entitled to transfer the said properties by way of any gift or sale. 
On the demise of my wife my younger son Tara Prosad will get 
half share of the properties le(t by me in absolute right. God 
forbid if during the life time of my wife my younger son dies, then 
‘the person or persons who will be the legal heir or heirs of the said 
younger son of mine atthe time of the death of my wife will get 
the said eight annas share in absolute right.” Then follow certain 
other provisions ; ahd thereafter in clause 4 it is provided thus :— 
“On the demise of my elder daughter-in-law Sreemati Dhaneswari 
Dassi, the sons of my eldest son will get in equal shares the remain- 
ing eight annas share of my properties in absolute right,” Then 
other provisions follow. These provisions referred to above clearly 
satisfy the requirements of the definition of a Will as contained in 
section 2 cl, (h) of the Succession Act where it is said that a “Will” 
means the legal declaration of the intention of the testator with res- 
pect to his propefty which he desires to be carried into effect after 
his death. That being the position, the document must be regarded 
as containing provisions which make it a Will and, therefore, is 
a document in respa ct of wbich the probate may legally issue. 
Questions whether some provisions contained in the document 
would take effect immediately and whether other provisions con- 
tained in it are valid or otherwise are questions which cannot be 
entertained by a Court of Probate and will bave to be determined 
if proper proceedings are started for the construction of the docu- 
ment. This contention, therefore, must be over-tuled. ` 

Another matter, about which there wasa good deal of con- 
troversy in the Court below and which the Court below was 
inclined to take’the view that the appellant’s case must fail, was the 
question of his lacus standi, The learned Judge upon a considera- 
-tion of the materials on the record came to the conclusion that 
the appellant or for the matter of that his brother Purushottam 
Shaw as well were not sons of the testator Narayan Shaw, nor 
that Samratia was a legally married wife of the testator. The 
learned Judge wrs not inclined to accept the appellant’s story that 
the marriage between the testator and Samratia had been performed 
in Sagai form as was the appellant’s case, nor was he disposed to 
believe ‘that the appellant or Samratia ever lived in the house of 
the testator. Furthermcre, the explanation that was given before 
the Court for not ‘producing. Samratia asa witness was that her 
present whereabouts were unknown and that was an explanation 
-which the learned Judge was not able to accept. So far as these 
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findings are concerned, a complaint has been made before us that | 
the issue on the question of Jocus standi of the appellant was not 
framed until rath April, 1934, that isto say, until the witnesses 
for the parties had been already examined before the Court. It 
has also been argued, that the learned Judge ought to have 
granted the application for adjournment that was made to him 
on behalf of the appellant on the roth April, 193p and was wrong 
in refusing to grant the same. It has been next argued that there 
was no point in framing an issue after all the witnesses had been 
examined and inasmuch as that procedure was adopted in the 
present case the appellant had been prejudiced. Now, we must 
say that it was quite wrong on the part of the learned Judge to 
frame an issue after the examination of all the witnesses and wa 
are clearly of opinion that this issue which was framed on the 
rath April, 1934, should have been framed in clear terms before 
the trial began and at such a time as would have given the parties 
full notice of the fact that that was an issue which had to be 
tried. Weare of opinion that an issue of this character, namely, 
on the question of locus standi of the objector to contest the 
proceedings isan issue which ought to have been tried and deter- 
mined as a preliminary proceeding. We, therefore, disapprove 
of the way in which the learned Judge has proceeded with regard 
to the question of Zocus standi. But as we have already observed 
it was perfectly well known to the parties froma very early stage 
of the proceeding that the Jocus standi of the appellant to come 
in and object to the grant of probate was a question which arose 
in the case and would have to be decided and even when witnesses 
were examined on commission this question was present in the 
minds of both the parties, Seeing that the question of locus standi 
was not dealt with asa preliminary question and it having been 
dealt with only inthe judgment itself along with the other issue, 
we are Of opinion that itis not necessary for usto go into this 
question in the present appeal and that it would be more satis. * 
factory if we proceed to deal with the appeal itself on its merits, 
The findings of the learned Judge, therefore, on the question of 
the appellantls Jocws standi are findings which we do not propose 
either to uphold or to reject at the present stage. We wish to make 
it clear that such findings will not be regarded hereafter as having 
concluded the appellant from maintaining in any future procee- 
ding, if he ever desires to do so, that he is a son of the testator by 


_ & legally married wife. 


«Turning noweto the merits of the case, it has already been 
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stated that the Will itself recites in very clear terms the motive 
which actuated the testator to make it; the motive being that 
Harihar Frosad, elder son of the testator, was a person to whom 
the testator was not willing to leave any property on account of 
his character and antecedents. Inthe arguments that have been 
addressed to us nothing has been said to show that this motive, 
recited as aforesaid, was not true, On this question we have also 
the evidence of a very respectable witness namely Mr. Williamson, 
the senior Superintendent of the Jute Mills of which Messrs. Bird 
& Co.and Heilgers & Co. are the Managing Agents at Titagur. 
This gentleman is an Honorary Magistrate and a perfectly intelli- 
gent and reliable witness. He has said that on several occasions 
the testator took advice from him about the execution of the Will 
He says that the testator told him that his intention was to give 
half of his money to his wife and the other half to Harihars wife, 
and that after the death of his wife this share of the wife would 
be inherited by the other son Tara Prosad and after the death of 
Harihar’s wife the other half was to go to the sons of Harihar. 
The witness further says that he approved of the arrangement on 
account of the misbehaviour of Harihar. Upon the recital con- 
tained in the Will as regards motiveand upon the evidence of 
Mr. Williamson there cannot be the faintest doubt that a Will 
containing provisions of this description wasa most likely docu- 
ment to be execated by the testator. 

Probability, however, is not the main thing to be considered 
in connection with the question as to whether probate should or 
should not be granted. We have to be satisfied as to whether the 
Will was, asa matter of fact, executed and if so executed, bya 
free, capable and willing testator, Now, amongst the withesses 
who have been examined in this case there are four whose names 
appear as attesting witnesses to the Will and their evidence which 
has been placed before usin all its details fully satisfies us that 
the Will was, as a matter of fact, executed by the festator, These 
witnasses are Prafulla Kumar Roy, Ram Dutt Singh, Bejoy Kumar 
Mukerji and Hiralal Shaw. We do not propose to go into details 
of the evidence which these witnesses have given. That evidence 
has been very carefully analysed and examined by the learned 
Judge in his judgment. The only question which requires careful 
examination by us is the question as to whether the testator, having 
regard to the diseases that he was admittedly suffering from, 
was a person who had sufficient mental capacity to make the Will, 
Now, on this question a great point has been gpught to be made 
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Civi. to the efect ihat except the compounder who used to dress the 

1936. çarbuncle of the testator no other doctor who saw him has been 

ealled. The learned Judge kas observed in connection with this 

v. matter that there is nothing to show that Narayan was examined 

Sm. Patia, Dassi; by any.doctor within two or three days before his death and that 
evidently no doctor examined him on the day of the execution of 
the Will, It has been urged before us that this finding of the learned 
Judge is not correct. It appears from the evidence of. Bejoy 
Kumar Mukerji whq has giventhe order in which the medical 
men came to. treat the testator that the first doctor who saw the 
testator was Satya Babu, then came in one Dr. Aich, nextly waa 
called in Dr. L, M. Banerji and lastly Dr. B.C. Roy was also 
consulted. It also appears that Dr. B. C. Roy saw the testator 
some four or five days before his death. It is furthermore clear 
upon the evidence that after Dr. B. C. Roy had seen the testator, 
blood was transfused into the testator’s body twice. These are 
the materials which have to be borne in mind is connection 
with the present question. On the question as to whether any 
doctor excepting the compounder Prafulla Kumar Roy, who used 
to dress the carbuncle.every day, saw the testator either on the 
day on which the Will was executed or the day before, the evi- 
dence stands in this way ;—Patia Dassi who, as already stated, 
was eximined on commission, made certain statements of a very 
general character from which.no inference one way, or the other 
can, with certainty, be drawn on this question ; but towards the 
end of her deposition certain questions were specifically put to her 
in order to bring out from her more definite statements. The 
questions and answers as recorded are these :— 

Q. Did the doctor come to.see Harihar’s father on the day the 
document was executed ? ; 

‘A. No, The compounder came and went away after dressing 
the wound at S A. M. ; 

Q. How-many days before.the execution of that document did 
the doctor come to see Harihar’s father ? . 

-A. The doctor came about two or four days before that. 

These answers would suggest thatit was the compounder who 
used to come daily and did also come onthe day the Will was 
executed. and the doctor, meaning somebody else, than the com- 
pounder, saw the testator some two-or four days before the death. 
‘The learned Judge was inclined to accept this as the true version 
‘of the facts.. Reliance, however, has been placed before us upon 
cerfain statementg which were elicited jn -the cross-examinatjon 


Garib Shaw 
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of the ccmpounder Prafulla-Kumar Roy. ‘That witness ‘in- his 
*exairination-in-chief, said first of all that the testator sat on a chait 
and was quite in his senses onthe day on which the Will was 
executed. He says -that-the- testator was also-in hig senses on the 
‘previous day-and he definitely denies that the testator was not in 
his senses onthe day previous tothe day on which the Will was 
executed or that he was unconscious for 4 days before- his death. 
-Then: in his cross-examination. he said this s—“Satya doctor 
also saw Narain every day. He was at-Titaghur.” This passage 
taken by itself might ceem to suggest that doctor-Satya used to 
fee the testator right upto the date on- which he died. -But in 
our Opinion such an interpretation should -not be put upon this 
statement of Prafulla which is gi an isolated passage. Taken ‘in 
conjunction with ‘tke ‘other evidence that we have on the record 
it is not at all safe to assume that the. testator was seen by any 
doctor either on the day he died or two or three days before the 
date the Will was executed. The view which the learned Judge 
has taken of this matter seems to us to be correct. 

As tegirds the evidence relating to the mental capacity of the 
testator the four wilresses to whom reference has been made have 
very clearly stated that there was nothing wrong with the mental 
facullies of the testator, It has been urged before us that blood 
was injected and transfused into the system of the testator after 
Dr. B. C. Roy bad seen him but it is not at all correct to say that 
tecause an operation of this character had to be done, there must 
have been something wrong with the mental capacity of the 
testator. The positive evidence of these witnesses coupled with 
the evidence of another witness who has been admitted to be the 
headman of the caste to which the testator belonged satisfy us 
about the mental capacity of the testator. That witness is one 
Sitaram Chowdhury. He admittedly is a Chowdhury and was 
the beadman of the caste to which the testator belonged and he 

e has proved that the testator was in his senses on the day the Will 
was executed. l i f i 

Nextly, it has been urged tbat the writer of the Will has not 

been called although asa matter of fact he was seen-in the com- 


pany of thcse who were locking after the case, We see nothing | 


wrong in the omission to call-the writer, so long as the other 
witnesses have been examined and they have given evidence of a 
convincing nature. 

Some point was sought to be made of the fact that ihe testator 
signed his name on the Will as Narayan Shaw, whereas his full 
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Civie, name was Narayan Chandra Shaw. This point appears to have 


1936. been made before the trial Court and the trial Court has observed 
T that even if the testator had in some document signed his name 
as Narayan Chandra Shaw, the mere fact that in this Will he 
chose to sign his name simply as Narayan Shaw should not be 
regarded as giving rise to any suspicion, Asa matter of fact, 
however, it does not appear that there is any positive evidence 
indicating that the testator used generally to sign his name as 
Narayan Chandra Shaw. The fact is that an application was 
made on behalf of the objector praying that certain record might 
be called for in order to prove this point but that application was 
rajected. We have considered all the arguments addressed to 
us and, ; having done so, we have come to the conclusion that the 
view which the learned Judge has taken is correct. 

Thejappeal is accordingly dismissed with costs—hearing fee 3 
gold mohurs. 


A. T M. Appeal dismissed. 


Garib Shaw 
v 
Sm, Patia Dassi, 


Ezjore Sir Leonard Wilfred James Costello, Acting Chief Justice 
and Mr. Justice N. G. A. Edgley. 
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Insolvency, petition for, by sons of a deceased debtor, if maintainable—Sons, tf 

. _ debtors within the meaning of the insolvency law—Liability of such sons. 
The sons of a deceased debtor are only liable for the debts of their deceased 


father to the extent of the assets coming to their hands and they are not perso- 
nally Hable for such debts, 


* Appeal from Original Order No. 287 of 1936, against the order of S. M. 
Masih, Esq , District Judge of Mymensingh, in Insolvency Case No. 23 of 1935, 
dated the 28th of March, 1936. _ 5 

e 
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In respect of such liability of the father, the sons are not debtors within the 
«meaning of the insolvency law and therefore are not entitled to present a petition 
under the provisions of the Provincia] Insolvency Act. 

Nagasubrakmania Mudaliar v. Krisknamackariar (1) referred to. 

A person who is neither a debtor nor personally liable for the debts in respect 


of which an Insolvency petition is sought to be presented is not entitled to pre- 
sent a petition for being adjudicated an insolvent. 


Appeal by the Creditors, 

Petition for adjudication as insolvents. 

The material facts will appear from the judgment. 
Mr. Paresh Nath Mukerji (Jr.) for the Appellant. 
Mr, A. C. Ghose for the Respondent. 

The judgment of the Court was as follows: 


Costello, A. C. J.:—This appeal raises a question of some 
importance. It has been fully argued by Mr. A. C. Ghoss on 
behalf of the respondents. The respondents are two brothers 
named Gajendra Lal Saha and Harendra Lal Saha. On Novem- 
ber 8, 1935 they presented a petition in the Court of the District 
Judge of Mymensingh asking that they should be adjudicated 
insolvents and (as they put it in Para. ro of their petition) they 
should be thereby “exonerated from the liability of all the debts. ” 
The petition was registered on the November 11, 1935 and on the 
March 28, 1936 an order was made in these terms: ‘ Considering 
all the circumstances I think that the petitioners cannot be denied 
the protection they seek. As the debts are more than Rs, 500 and 
they are unable to pay, I adjudicate them as insolvents and direct 
that they should come up for discharge after six months. ” 


The debts referred to in the petition had been incurred not by 
the petitioners themselves but by their deceased father whose heirs 
they are, In Para, 3 of the petition the petitioners stated that 
“ the two petitioners are unable to pay the said debts of their father. 

” They have neither any power nor any means todo so and the 
properties left by their father are not sufficient for payment of the 
whole of the said debts which amount to Rs. 14,614.” In the 
next paragraph they indicate by reference to the schedules attached 
to the petition certain properties and assets belonging to their 
deceased father which had come into them as being the heirs of 
their father. Subsequently a supplementary petition was filed on 
the rgth February, 1936 in which they stated that they had acquired 
certain properties from their paternal grandfather and that there- 

(1) (1927) L L.R, co Mad. 981, e e 
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fore they were including those properties in the schedule of their 
assets. 

It was contended at the hearing befcre the learned District 
Judge by the creditors of the deceased that the petitioners ought 
not to be adjudicated insolvents because the debts were those of 
the father of the petitioners and not of the petitioners themselves. 
The learned Judge puts the matter in this way:. “ I have carefully 
considered the objection raised by the creditors as tothe petitioners 
being adjudicated insolvents on the ground that debts being those 
of their father, the petitioners’ itterests are not in jeopardy and 
they have no /ocus standi to seek the protection of the Insolvency 
Court.” The position therefore, was this, that in effect the creditors 
were saying that the petitioners were not “debtors” for the purpose 
of the Provincial Insolvency Act, 1520. The relevant sections of 
that Act are these; first ofall section 7 which says “ subject to the 
conditions specified in this Act, if a debtor commits an act of 
insolvency, an insolvency petition may be presented either by a 
creditor or by the debtor, and the Court may on such petition make 
an order adjudging him an insolvent.” ‘Then section ro says “A 
debtor shall not be entitled to present an insolvency petition unless 
he is unable to pay 4is debts and (a) Ais debts amount to five 
hundred rupees, ” Then follow certain other conditions. Section 13 
says “ Every insolvency petition presented by a debtor sball contain 
the following particulars, namely (a) a statement that the debtor is 
unable to pay his debts.” Then follow certain other particulars 
which need not be stated. Section 25(2) says “In the case of a 
petition presented by a dedfor, the Court shall dismiss the petition 
if it is rot-satisfied of his right to present the petition. ” Apparently 
the learned Judge was satisfied as to the right of these two persons 
to present the petition of the 8th-November, 1935 and then acted 
under the provisions of section 27(1) which says “If the Court does 
not dismiss the petition, it shall make an order or adjudication and 
‘shall specify in such order the period within which the debtor shall 
apply for bis discharge.” It is clearly under the provisionsf that 
section that the order now complained of,. that is to say, the order 
of the 28th March, 1936 was made. 


Mr. P. N. Mukherji appearing on behalf of the creditors who. 
are the appellants before us, has argued that the requisite conditions 
forthe making of the crder of adjudication upon a petition pre- 
sented by the debtor himself did not exist in that there was no 
petition by a debtor, because the petition related not to debts for 
which the petitiowers themselves were liable, but only to debts for 
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Which they were responsible to the exlent of the assets of their 
deceased father coming into their hands. The learned Judge seems 
to have thought that because the parties are governed by the Daya- 
bhaga School of Hindu Law, the position is different from what it 
would have been or might have been, had the parties been governed 
by the Mitakshara. When I say the parties, I mean of course the 
petitioners and their father. They were in fact subject to the 
Dayabhaga School of Hindu Law. In our opinion that makes no 
- difference at all. The position of Hindu sons as regards their res- 
ponsibility for debts’ incurred by their father is clearly stated in Sir 
Dinsha Mulla’s well-known bosk on Hindu Law in paragraph 288 in 
these words: “ As) regards the liability of an heir of a deceased 
Hindu to pay the’ debts ‘of the deceased, it is settled law that he i is 
liable only to the extent of the agsets inherited by bim from the 
deceased. The heir is not personally liable to pay the ‘debts of 
the deceased, not even if he be a son or ‘grandson. There area 
number of authorities which give support to that proposition. We 
have also been referred to a passage in the note to section 302 of 
the same book where Sir Dinsha Mulla said “ On the` death of a 
Hindu governed by the Dayabhaga Law, his separate property as 
well as his undivided interest in coparcenary property passes to his 
heirs and they become assets of the deceased in their hands, 
Therefore if he dies leaving debts, the heirs are bound to pay the 
debts not only out of the separate property left by the deceased, 
‘but algo out of bis undivided interest in the copercenary property. 
The heirs, however are not personally liable for the debts of. the 
-deceased, not even if they be the sons, grandsons or-great grandsons 
of the deceased.” We accept these propositions of law as being 
wholly correct. 

It is to my mind clear beyond all controversy, that the two. peti- 
tioners in the present case were only liable for the debts of their 
„deceased father to.the extent of the assets coming into their hands, 
and i in no sense whatever were they personally liable for. the debts 
of their father. That being so it seems to me quite impossible to 
hold that'in respect ‘of such liability they were “debtors” entitled to 
present a petition in Insolvency under the provisions of section-7 
and section -ro of the Provincial Insolvency Act of 1920. , We are 
supported in that view of the matter by a decision of the Madras 
High Court, a decision which was cited before the learned Judge in 
the Court below though he seems not to have treated it with that 
amount of attention it obviously calls for. I refer to the case of 
Nagasubrakmania Mudatiar v. Krishnamacharia®(1). The heed 

(1) (1927) L. L. R, so Mad. 981. 
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note runs as follows:—" Until there is a personal decree under 
‘section 52, Civil Procedure Code, a decree against a person as the 
legal representative of another (such as in this case a decree 
against the son for the debt of his deceased father to the extent of 
the. assets in his hands) does not make him liable to adjudication 
under the Provincial Insolvency Act.”- At page 984 Venkatasubba 
Rao, J. said this: “The question that has to be decided is: When 
a debt is due froma person in his representative character, is he 
liable to be adjudicated -an-insolvent under the Provincial Insol-. 
vercy Act? Anamount became due to the respondent from the 


.appellant’s father.” Later in the same page he says :~‘ There is 
-thus no doubt that the decree as it now stands excludes altogether 


the personal liability of the appellant. In these circumstances, can 
the appellant be adjudicated an insolvent?” Then follows this 
very significant and to my mind conclusive statement‘ The pro- 
position that any person who happens to be a debtor in his repre- 
sentative capacity is liable to be adjudicated an insolvent, cannot 
be seriously argued for in that case any executor or administrator 
may be so adjudicated by reasons of his occupying that limited 
capacity. This of course would be absurd.” With great respect 
I entirely agree with the observations of the learned Judge of the 
Madras High Court. In any view, it would indeed be absurd to 
‘hold.that two persons who happened to be the sons of a man who 


„died in an insolvent condition, would-be entitled to present an 
„insolvency petition against themselves in respect of debts for which 


they were not personally liable. 


Mr. A. C. Ghose sought to argue that what happened in this 
case was something analogous in effect to proceedings for the 
administration of the estate of a person dying insolvent, under the 
provisions of Section 130 of the English Bankruptcy Act, 1914. 


“Untortunately for the success of that line of argument Mr. Ghose 


seems to have overlooked the fact that Section 130 of the English 
Bankruptcy Act, 1914 is reproduced in Section 108 of the Indian 
Presidency Towns Insolvency Act, 1909: but similar provisions 
find no place whatever inthe Indian Provincial Insolvency Act, 
1920, which isthe Act under which the order we are now consi- 
dering was made, and which governs this appeal. Moreover had 
‘Mr. Ghose looked into the matter a little more closely, he would 
have discovered that both under the provisions of the English 


‘Section 130 and the Indian Section 108 itis only a creditor who 


can present a | ae for the administration of a deceased insol- 
Vent’s estate. Itis difficult to say how there could be any pro- 
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vision either in the English Bankruptcy Act or in the Indian Acts 
° for the presentation of a petition by a person who is neither the 
insolvent nor personally liable for the debts in respect of which 
the petition is sought to be presented. As I pointed out to Mr. 
Ghose in the course of his argument if it were possible for a 
representative of a deceased insolvent to present a petition against 
himself : ger contra it ought to be equally possible for the creditor 
of a deceased insolvent to present a petition against a deceased 
insolvent’s representatives. That to my mind, would be not only 
absurd but a most unjust ‘and inequitable state of affairs, We 
are quite satisfied that the learned Judge tooka mistaken view 
as tothe law applicable to this matter. He ought to have held 
that the petitioners were not debtors within the meaning of the 
insolvency law applicable to the case, and so they were not entitled 
if that is the right word to use, to obtain, as the learned Judge puts 
it, the protection which they seek. 


The result is that the order of the learned Judge must ‘Be set 
aside, the adjudication will be annulled and the petition of 
the Sth November, 193¢, rejected. The appeal is allowed with 
costs. 

Edgley, J. :—I agree. i 


P, R : : j Appeal allowed, 


CRIMINAL REFERENCE. 


Before Mr. Justice Se N. Guha and Mr. Justice 
M. H. B., Lethbridge. 


THE, EMPEROR 
E 
NIBARESH MONDAL AND OTHERS,* 


Trial by a special jury—Charges, murder and abetment of murder, sections 302 
and 302 read with 114 of the Indian Penal Code (Act XLV of 1860)— 
Verdict, unanimous but unreasonable and against the weight of evidence— 
Reference under section 507, Criminal Procedure Code (Act V of 1898)— 
Duty of the Court for a valid exercise of the power—Question of sentence. 


*Criminal Reference No. 21 of 1937, by K, K. Hazra, Esq., Sessions Judge of 
Murshidabad, dated the zīst June, 1937. e -` 
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. in disagreeing with the unanimous verdict of the jary in a murder case, the 
Court has to consider whether the jurors were entirely unreasonable in the cone 
clusion arrived at by them or whether it was impossible for the jurors to say that 
the guilt of the accused had been proved. . 

` The Court does not exercise the power vested under section 307 of the Code 

of Criminal Procedure in setting aside the verdict of the jury, unless it is per- 
verse or patently wrong, and is convinced that in giving effect to the same, it 
would not meet the ends of justice. 


Where the murder is premeditated, deliberate, cruel, ruthless and brutal in its 
nature,-xll who took part in the commission of the offence may justly -be condemn- 
ed to dle, But in passing a sentence of death on all of them, the Court should 
hesitate and try to discriminate. 

. Observations of Fulton, J. in Queen-Empress v, Basvanta (1) referred to. 

Infliction of five death sentences in one and the same case (as here) is apt to 
fail of the effect which such sentences would otherwise have. 

Criminal Reference under section 307, Criminal Procedure 
Code. 


-~ Charge against accused No. r under section 302, Indian Penal 
Code and against accused Nos, 2 to 5: undere section 302/114, Indian 
Penal Code. 


The material facts will appear from the judgment. 
Mr. Debendra Narayan Bhattacharjya for the Crown. 


Mr. Manindra Nath-Banerjee for the Accused. 

The judgment of the Court was as follows :— Ce 

S. N. Guha, J.:—This is a Reference under section 307 
Criminal Procedure Code, by the learned .Sessions Judge of 
Murshidabad. i ay ee = 

In the case before us five persons Nibharesh Mondal, Mohsin 
Mondal, Saber Shekh, Abed Shekh, and Mobed Shekh, were tried 
before the Sessions Judge of Murshidabad and a special jury, for 
causing the death of a woman named Sushila Dasi. The jurors 
before whom the trial of these accused persons was held returned « 
a unanimous verdict of not guilty. In the Judge’s opinign the 
verdict of the jurors was unreasonable and. against the weight of 
evidence. The learned Judge considered that in the interest of 
justice the case should be sent in reference to this Court. 

` The five accused persons named above, it may be noticed, were 

related to each other. The accused Mohsin Mondal is a brother of 
Nibharesh Mondal ; Saber and Abed are their cousins; Abed is 
Nibharesh’s sister's hushand. The accused Nibharesh Mondal was 


J (1900) J. L. R. 25 Bom. 168. 
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charged with having committed murder on or about the midnight, 


* of the sth February, 1937, in the village of Dohail, by intentionally 
causing the death of Sushila Dasi, his former mistress, by causing 
a deep cut wound on her neck. The other four accused persons 
Mohsin, Saber, Abed and Mobed were charged for abetment of the! 
offence.of murder of Sushila Dasi. The charge against them was 
that onor about the midnight of the sth February, 1937, they 
abetted commitment of the murder of Sushila Dasi, and in cons 
Sequence of- their abetment the accused Nibharesh Mondal. did 
the murder of the aforesaid Sushila Dasi. he 

The evidence in the case before us establishes the position that 


Sushila Dasi had an intrigue with Nibharesh Mondal, Nibharesh - 


wanted her to convey all her properties to him. She refused. They 
fell out about a year ago. Thereafter Nibharesh oppressed her; and 
for the acts of oppression Sushila filed a petition under section roy 
of the Code of Criminal Prccedure agairst Nibharesh Mondal, As 


the result of the case under section 107 Criminal Procedure Code, ` 


the gun license of Nibharesh Mondal was cancelled. It is in evi- 
dence that Snsbila lodged information before the Police, against 
Nibbaresh Mondal on some specific allegations. Nibharesh was 
charged with the commission of theft and he was, on the complaint 
of Sushila Dasi, arrested, handcuffed and sent up by the Police. 
Nibharesh was apparently a-man of position and influence in the 
village, and the proceedings to which reference has been made 
above must have lowered him in the estimation of the people in the 
reighbcurhood. The proceedings, to which reference has been 
mace, have been-spoken to in the case before us by the investi- 
gaticg- Police C fficers, We have it from the evidence of Anwaruzzaé 
man Khan, examined as a-witness for the prosecution. in‘the case, 
that.on the 8th July, 1936, Sushila Dasi lodged information before 
him, and he entered .the same in the Police Station Diary. The 
information was:against Nibharesh Mondal. Sushila Dasi, according 
eto tbis witness, filed a theft case -against Nibharesh om the 23rd 
July, 2936. That case was investigated by this Police Officer and 
Nibharesh Mondal was arrested and sent up under handcuffs. The 
house of Nibharesh was searched by this witness as Assistant Sub- 
Inspector of Police. The evidence given by this Police Officer also 
established that Sushila Dasi filed a case under section 107 of the 
Code of Criminal Procedure, that this officer submitted a report for 
cancellation of gun license granted to Nibharesh Mondal, and that 
the gun license was cancelled. We have it in the evidence before 
us that Nibharesh Mondal approached Sushila with offers of cam 
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promise and requested her to allow him to visit her. She spurned 
at the offer, and he threatened her. The last time Nibharesh came 
to Sushila Dasi’s house was three days before the murder took 
place. The evicence of Majiatan Bibi, the maid servant of Sushila 
Dasi given in the case makes out the position that 3 days before the 
murder Nibharesh came and offered Sushila Rs, 200 to compromise 
the cases, and to visit her again. Sushila rejected the proposal, 
Nibharesh then threatened Sushila and went away. This is also the 
state of things disclosed from the evidence of the mother of Sushila, 
Haripriya Dasi, examined as a witness for the prosecution. We have 
it from the evidence of Haripriya Dasi that about 134 months 


- before the occurrence, Nibharesh offered money for compromise 


and asked to be permitted to visit her again. Nibharesh said that 
on account of the cases instituted by her against him he has lost 
his prestige and his gun. Sushila Dasi rejected the offer made by 
Nibharesh Mondal, Nibharesh came again three days before the 
occurrence of the murder with the same proposal, and Sushila 
rejected it. 

On the date of occurrence, the 5th February, 1937, Nibharesh 
Mondal came to the house of Sushila Dasi and went to the room 
where she was speaking with the maidservant Majiatan Bibi, Nibha- 
resh entered the room armed with a dagger. Mohsin, Abed, Mobed 
and Sabed followed bim into the room. Sushila was asleep. Mobed 
and Mohsin sat on her chest, Abed caught her waist and Sabed- her 
legs. Nibharesh put a gamchkha into Sushila’s mouth and cut her 
throat, Abed brought some rope from a jute stack and tied her legs. 
The accused Nibharesh asked the maidservant Majiatan Bibi to 
keep quiet on pain of death. Mobed brought a spade and scraped 
the bloodstains, Then they tied Sushila ina quilt. This is the 
evidence of the maidservant Majiatan Bibi examined as a witness 
for the prosecution. We have it also from this witness, that Nibha- 
resh Mondal after having committed the murder followed her to the 


ground floor where in a room Haripriya Dasi, the mother of Sushila, : 


was ‘sleeping. The maidservant told Haripriya Dasi that her 
daughter had been killed. The mother came out with a lantern and 
started crying. Nibharesh Mondal threatened her and asked her 
to keep quiet. The accused persons brought out the dead body 
and went out. The mother Haripriya Dasi supports the evidence 
given by Majiatan Bibi, the maidservant. Her evidence is to this 
effect. On the date of the occurrence she was sleeping ina room 
downstairs. Sushila Dasi was sleeping upstairs with Majiatan Bibi. 
Shg had been staging with Sushila since Asarh, Sushila ysed to 
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„Keep alamp burning to watch her paddy downstairs. Majiatan 
called her up at night and saii that Sushila had been killed. She 
came out of her room and started weeping. Nibharesh Mondal 
was standing with a dagger and threatened to kill her, Majiatan 
Bibi said that Nibharesb, Mohsin, Abed, Mobed and Sabed had 
killed Sushila. Mohsin and Abed came down with the dead body of 
Sushila wrapped up. Mobed and Sabed followed them. Then they all 
went out. On account of Nibbaresh’s threats to kill her, Haripriya 
Dssi could nut cry Out. This was what took place onthe night of 
the occurrence and that is what is deposed to by the maidservant 
who slept in the same room with Sushila Dasi, the murdered 
woman, and that is what comes out of the deposition of Haripriya 
Dasi, the mother of Sushila Dasi, who was examined asa witness 
for the prosecution, 


The finding of blood stained earth in the room, the floor being 
mud plastered, and the finding of blood-stains in the staircase 
indicated clearly that Sushila Dasi was murdered in the house. 
The finding of blood-stains in the room and in the staircase is a 
matter which has been spoken to and established by the evidence 
‘coming from the Police witnesses in charge of the investigation. 


It appears that the story of murder of Sushila Dasi was not 
given out by the maidservant and the mother of Susbila, for some 
time. They spread a false story that Sushila Dasi had died of 
pneumonia in the town of Berhampore. But an explanation of this 
fact is to be found in the evidence given by the maidservant 
Majiatan Bibi, The next day, the day after the occurrence, Nibha- 
resh Mondal came again to Sushila’s house in the evening, and 
asked the maidservant to wipe the floor and wash the spade. He 
gave a rupee to Haripriya Dasi and asked herto goto town and 
give out on return that her daughter had died there of illness, 
Haripriya went to town three days after the occurrence, and 
returned on the fifth day, and gave out that Sushila had died there 
of pneumonia. This is the evidence of the maidservant Majiatan 
Bibi. We get it from the mother Haripriya Dasi, that on the next 
day after the date of occurrence Nibharesh came again in the 
evening and said that if Majiatan Bibi and Haripriya informed the 
Police or told people, then he (Nibharesh) would kill Haripriya, 
Nibharesb gave Haripriya a rupee and asked her to go to town and 
announce on return that Sushila had died in town. Majiatan was 
present when Nibharesh Mondal talked to Haripriya like that, 
Nibharesh Mondal asked the mother also to wasp the mat on which 
Sushila Dasi was sleeping and wipe the floor. The mother, accord- 
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Kina; ing to her evidence, went to Azimganj and Berhampore and on, 
1937. return from there announced that Sushila had died of pneumonia at 
The. Emperor Berhampore, ne 


Vo; 
Nibaresh Mondal, It was some time after the occurrence tbat the dead body of 
So N.Guha;, F} ‘Sushila Dasi was discovered. The discovery was made by and at 
ae ‘the instance of the Police on the 18th February, 1937. The village 
Chowkidar examined as a witness for the prosecution, found an 
‘irrigation pit near a tank freshly filled up. The tank, according to 
the witness Chowkidar Matilal Mal, is on the western border of 
Dobalia village. The Chowkidar went there and found the irriga- 
tion pit filled up by earth.” The Chowkidar lodged an information 
atthe Police Station. The Assistant Sub-Inspector at the Police 
Station asked the Chowkidar to keep watch over the place. The 
Police Officer himself went to the village. The next morning, that 
is the next day after the information was lodged by the Chowkidar 
at the Police Station, the spot in question was dug up and the dead 
body was found. It was identified as the dead body of Sushila Dasi, 
and there is no question about the identification. The dead body 
of Sushila Dasi, the murcered woman, was identified not only by 
Haripriya Dasi, her mother, and the maid servant Majiatan Bibi, 
but also by other inhabitants of the village. It was on this occasion 
when the dead body was discovered and identified to be the dead 
body of Sushila Dasi, that the mother Haripriya Dasi and the maid- 
servant Majiatan Bibi gave out that Nibharesh Mondal, Mohsin 
Mondal, Saber Shekh, Abed Shekh and Mobed Shekh had 
killed Sushila Dasi. We havè it from the evidence of the maid- 
servant Majiatan Bibi that she was present when Sushila Dasi’s 
dead body was brought out from an irrigation pit, near Mokam- 
pukur. She recognized the dead body as Sushila Dasi’s and said at 
that time that Nibharesh, Mobed, Mohsin, Abed and Sabed had 
killed Sushila. According to this witness Majiatan Bibi, the 
mother. Haripniya Dasi said the same thing to the people who had i 
collected there at the lime the dead body of Sushila was brbught 
out from the irrigation pit. The evidence of the mother, Haripriya, 
entirely supports the evidence coming from the maidservant 
Majiatan Bibi; Haiipriya stated before the Court that she was 
present when the dead body of Sushila was found near Mokam- 
pukur. She recognised the dead body of Sushila by her face and 
by the rubber ruis she wore. The villagers asked her how it was 
that she gave out tbat Sushila died at Berhampore of pneumonia. 
Then she told thêm that Nibharesh, Abed, Sabed, Mohsin and 
Mobed had killed Sushila Dasi; but she (Haripriya) had not given 
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out the real truth out of fear. The evidence of the mother was that 

ajiatan Bibi was present, and that she also said the same 
thing. We have already referred to the statement made by Majiatan 
Bibi to the Court bearing on this part of the case, These are the 
main features of the case before us, 

The evidence coming from the maidservant Majiatan Bibi and 
the mother Haripriya Dasi establishes the guilt of the accused 
persons placed on their trial. Asthe learned Sessions Judge has 
pointed out, the case against the accused persons rests on the 
` evidence of the maid-servant Majiatan Bibi, and on the evidence 
given by the mother of the deceased, Haripriya Dasi, There is not 
the slightest indication that any of these two persons the mother 
and the maid-servant, bore any grudge against the accused persona 
placed on their trial ; and we are unable to conceive that these two 
persons could possibly give evidence which was a false evidence in 
support of a serious charge brought against the five accused 
persons placed on their trial. The learned Judge in his letter of 
reference has pointedly drawn attention of this Court to the circum- 
stance that Majiatan Bibi was employed by Sushila after the rupture 
with Nibharesh, and had no grudge against any of the accused. 
“ Sushila’s mother had no grudge against the four accused except 
Nibharesh.” We are in entire agreement with the remarks of the 
learned Sessions Judge on this point. On the evidence coming 
from these two persons and taking the same with the other evidence 
in the case, which fully supports their evidence before the’ Court, 
we have no hesitation in coming to the definite conclusion that the 
accused persons, whose cases have been referred to us, are guilty of 
charges brought against them. Nibharesh Mondal is guilty of com- 
mitting an offence under section 302 of the Indian Penal Code; 
‘and the other accused persons are guilty of committing offences 
‘under section 302 read with section 114 of the Indian Penal 
Code. 
° The unanimous verdict of the jury before whom the accused 
persons were placed on their trial was in favour of the accused 
persons. The jurors held that they were not guilty of the charges 
brought against them. In disagreeing with the unanimous verdict of 
the jury in a case like the one before us, this Court has to consider 
whether the jurors were entirely unreasonable in the conclusion 
arrived at by them or whether it was impossible for the jurors to say 
that the guilt of the accused had been proved. The Court does not 
exercise the power vested under section 307 of the Code of Criminal 
. Procedure in setting aside the verdict of the jurypunless it is pee 
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verse or patently wrong, and is convinced thatin giving effect to, 
the same it would not meet the ende of justice. On the materials 

before us which have been examined by us with all possible: care 

and attention, we have no hesitation in holding that the verdict of 
the jury in the case before us, cannot be accepted. On the materials 
before us, we are in agreement with the opinion of the learned 

Sessions Judge that Majiatan Bibi the maid-servant and Haripriya 

Dasi, mother of Sushila, have told the truth, and that the accused 

persons placed on their trial are guilty for the murder of Sushila. 

We accept the recommendation of the learned Sessions Judge, and 

hold that Nibharesh Mondal is guilty of an offence under 

section 302 Of the Indian Penal Code. We further hold that the 

other four accused persons Mohsin Mondal, Saber Shekh, Abed 
Shekh and Mobed Shekh are guilty of offences under section 302 

read with section r14 of the Indian Penal Code. 


The question of sentence to be passed on the accused persons 
held guilty of the offences charged against them, received our 
anxious consideration. It was Nibharesh Mondal who engineered 
the erime., The other accussd-persons were all under his influence, 
and all of them were at the time, when Sushila was murdered, acting 
at the direction of Nibharesh Mondal. On the evidence before us, 
which we consider to be wholly reliable in its nature, the murder 
was premeditated, deliberate, cruel ; it was ruthless and brutal in its 
nature. All who took part inthe commission of the offence may 
justly be condemned to die. Incases where many persons are 
involved, we hesitate to pass sentence of death on all of them, and 
try to discriminate. [See in this connection the observation of 
Mr. Justice Fulton, in the case of Queen Empress v. Basvanta (x). 
Infliction of five sentences of death in one and the same case, is 
apt to fail of the effect which such sentences would otherwise have. 
It is possible for us in the case before us to distinguish the case of 
Nibharesh Mondal, and discriminate the same from those of the 
four other accused persons, regard being had to the parts taken by 
them in the murder of the woman Sushila Dasi. The learned 
Sessions Judge stated this in bis charge to the jury: “If you find 
that at the time of commission of the crime by Nibharesh these 
persons rendered him assistance (the evidence is that they held 
Sushila down) facilitating the commission of crime, you will find 
them guilty ” (under section 302/t14 Indian Penal Code), thus 
discriminating the cases of the accused persons, 


“© (1) (1g00) I. L.R as Bom. 168, 
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In the absence of any extenuating circumstance, the sentence of 
* death is passed on Nibharesh Mondal; the sentence passed on each 
of the other four accused, namely, Mohsin, Saber, Abed and Mobed 
is that of transportation for life. 

Lethbridge, J. :—I entirely agree. Even if the evidence of 
‘the maid-servant Majiatan Bibi be regarded by itself for any reason 
as possibly open to suspicion there remains the evidence of Hari- 
priya, the mother of Sushila. Although not an eye witness, her 
evidence, if believed is incompatible with any other possibility than 
that Sushila was murdered that night in her house by these five 
accused persons. I can conceive of no reasonable ground on which 
the jury could doubt her evidence. Neither can I find any reason- 
able ground on which the evidence for the finding of blood stains 
in the house could be doubted. These two pieces of evidence in 
particular fully corroborate the evidence of Majiatan Bibi, the only 
eye witness in the case, and the refusal of the jury to accept it was 
in my opinion unreasonable and perverse. 

SO R C Reference accepted. 


APPELLATE CIVIL. 


pym Mr. Justice M. C. Ghose and Mr. Justice 
R. C. Mitter, 


RAMENDRA PROSAD BASU AND OTHERS 
D 


BARADA PROSAD BASU, AND ON HIS DEATH HIS 
HEIRS AND LEGAL REPRESENTATIVES, 
x DHIRENDRA BALA BASU AND oTHERS,* 


Limitation—Limitation Act (IX of 1908), Schedule I. Article 142—Burden of 
proof. 
The title being in the plaintiff, the burden of proof is under Article 142 
Schedule I of the Indian Limitation Act, 1908, on him to show that he was in 
possession within 12 years of the suit and if he fails to show this, his suit will 


* Appeal from Original Decree No. 288 of 1933 with Cross-objection, against 
the decree of Taraprosanna Chatterjee, Esq., Subordinate Judge, and Sent of 
Pabna, dated the 22nd Apgust, 1933. 
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fail, The onus is not on the defendant to show that the plaintiff lost his title 
by adverse possession on his (defendant’s) part. It does not matter whether the” 
defendant came with a false story as to the actual date of dispossession. 

Maharaja Koowur Baboo Nitrasur Sing v. Nand Lal Singh (1); Rajak 
Sahib Perklad Sein v. Maharajah Rajender Kishore Singh (2); Beer Chunder 
¥Fobraj v. The Deputy Collector of Bhullooak (3); Karan Singhv. Bakar Ali 
Khan (4) and Rakhal Chandra Ghose v. Durgadas Samanta (5) referred to. 

When it is shown that the plaintiff was out of possession for 11 years tI 
months 26 days, if the case comes under Article 142 Schedule I of the Indian 
Limitation Act, 1908, the onus is very heavily on him to show that he was in 
possession within 12 years of the date of the suit. 


Mohima Chunder Mosoomdar v. Mohesh Chunder Neogki (6) referred to. 
Appeal by the Defendants. 


Suit for declaration of title and recovery of possession of a house 
and a piece of garden land. 


The material facts appear from the judgment. 


Messrs. Krishna Kamal Moitra, Surajit Chandra Lahiri, 
Satyendra Chandra Sen and Ganga Prosad Bose for the Appellants, 


Messrs. Bejoy Kumar Bhattacharjee, Apurba Charan Mukherjee 


and Radhika Charan Chatterjee for the Respondents. 
CAV 


The following judgments were delivered : 


M. C. Ghose, J. :—This is an appeal by the defendants in a suit 
for declaration of title and recovery of possession of a house in 
Pabna town described in Schedule Ka and a piece of garden land 
in the town described in Schedule Kha to the plaint. The plaintiff 
Barada Prosad Bose wəsa pleader of Pabna District, Court ; he 
joined the Bar in 1893. The three defendants are his sons by his 
first wife Saila Bala who died in 1913. The house in dispute stands 
on a piece of land of which the plaintiff got permanent lease from 
a landlord client. The lease was in his own name and on the land 
he built the house in suit in the years 19011904. The house was 
built in the name of his wife Saila Bala, Even the bricks were struck ° 
with her own initials S. B, and the house being finished was ‘thamed, 
Sailadham. In the Municipal Register the house stood in her name 
and in two documents, one a security bond in favour of the District 


(1) (1860) 8 Moo. L A. 199. 

(2) (1869) 12 Moo. I. A. 292. 

(3) (1870) 13 W. R. P. C. 23. 

(4) (1882) L. R. 9 I. A. 99 ; L L. R. § All. r. A 
(5) (1922) 26 C. W. N. 724. 

46) (1888) L. R. 16 I. A. 23; L L. R, 16 Cale. 473. 
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Judge and another an application fora loan toa Bank of which Civis 
“the plaintiff was one of the managers, the house was described as 1932. 

the Stridhan property of Saila Bala. The plaintiff asserted the same Raainda Prosdd 

while he stated that the land on which the house stood was his Basu 


property. The plaintifi’s case is that he got the house Benami in Dhirendra Bala Basi 
the name of his wife Saila Bala for fear of his brother Sarada who, ae 
he apprehended, might claim the house as joint property. It is _— 
true that the house was built at atime when the plaintiff ani his 

brother Sarada were both living in joint mess with their father who 

was Mukhtear and his fear was not unfounded inasmuch as after- 

wards Sarada brought a partition suit against the plaintiff in which 

he claimed the house as joint property. The defendants resisted 

the suit on the ground that the house was the Stridhan property of 

their mother Sailabala. The Subordinate Judge has found that the 

plaintiff had reasons for making the house in the Benami of his wife. 

The defence was that the house was built with the money of the 

lady which she obtained from her father who lived in Calcutta and 

was in the service of a broker. We have been taken through the 

evidence and I am of opinion that the conclusion of the learned 
Subordinate Judge is correct that the plaintiff constructed the house 

partly with his own money and partly with some contributions which 

his wife obtained from her father and he called the house the 

Stridban property of his wife as he wanted it tobe known as his 

wile’s property while really it was his own property. 

The next question is whether the suit is barred by limitation. 
On this, the first point is whether Article r42 or Article 144 of the 
First Schedule of the Limitation Act applies. Article 142 applies 
to a suit for possession of immoveable property when the plaintiff 
while in possession of the property, has been dispossessed or has 
discontinued the possession, Article 144 applies to a suit for 
possession of immoveable property or any interest therein not here- 

‘by otherwise specially provided for. Now, in the present case the 
plaintiff clearly stated in his plaint that on 28th March, 1919 he was 
assauRed by his son, defendant No. 3, and expelled from the house 
in the middle of the night and he dates his cause of action as 
arising on the ggth March, 1919. His case is that after his wife’s 
death in 1913 he held the house in the Benami of his sons, the 
three defendants, but there were quarrels between him and the sons 
and he was finally driven ont of the house on the night of r4th 
Chaitra corresponding to 28th March, 1919. There can, therefore, 
be no doubt that in this case, Article 142 applies, his case being 
that he was in possession until that date and he was driven out of 
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possession on that date. See the cases of Maharaja Koowur 
Baboo Nitrasur Sing v. Nund Lall Sing (1); Rajah Sahib Psrhlad* 
Sein v. Maharajah Rajender Kishore Singh(2); Beer Chunder 

- Jobraj v. The Deputy Collector of Bhullooah (3); Karan Singh v. 
Bakar Ali Khan (4). In all those cases their Lordships of the 
Privy Council held that although the plaintiffs title is proved, the 
onus is on the plaintiff to show that he was in possession within 
12 years of the suit. The onus is not onthe defendants to show 
that the plaintiff lost bis title by adverse possession on the part of 
the defendants. All the cases were discussed in the case of Rakhal 
Chandra Ghose v, Durgaias Samanta (5). 

The plaintiff said he was expelled from the house on 28th March 
1919 and the cause of action arose from the moment when he was 
driven out of the house. There can be no doubt that in driving 
out the plaintiff, the defendants asserted their hostile possession. 
Indeed, as the plaintiff himself says, the house was all along in the 
name of the three defendants and their case is that from the death 
of their mother, as heirs of their mother’s Stridhan property they 
considered that the title to the house belonged to them and they 
allowed their father to live in the house with them because he was 
their father. This fact will appear clear from the conduct of the 
plaintiff who when the quarrel became violent himself advertised in 
a local paper named Pabna Hataishi in no less than seven issues of 
the paper from the rrth December, 1918 to rath February, 1919 
stating that the house in question was acquired with his own money 
and he had title and possession in the same, that his sons, the 
present defendants, were only his Benamdars. This notification 
clearly shows the truth of the defendants’ case that they had been 
claiming title to the housein themselves. There can thus, in no 
view, be any doubt that Article 142 applies and the onus is on the 
plaintiff to show that he was in possession within xg years of the 
suit. The suit was instituted on 25th March, 1931, about rz years 
tr months and 26 days from the date of dispossession. When the” 
defendants have admittedly been in adverse possession fdt over 
1x years rı months, the onus lies heavily on the plaintiff that he 
was in possession within ra years of the date of the suit. The 
learned Subordinate Judge has referred tothe oral evidence. In 


(1) (1860) 8 M. I. A. 199. 

(2) (1869) 12 M. L. A. aca. 

(3) (1870) 13 W. R., P, C. 23. 

(4) (1882) L. R. 9 E. A. 99; L L. R, 5 AlL r, 
e(5) (1922) 26 C. W. N, 724. 
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-gmy opinion, the oral evidence of the plaintiff and his witnesses is 
utterly unworthy of credit. The plaintiff has told innumerable lies 
in his evidence. He appears to have had no regard for truth in the 
assertions which he made in his evidence. The learned trial Judge 
relied mainly on the Panjika where on the r4th Chaitra there is an 
entry that he was shoe-beaten by his son, defendant No. 3. The 
learned Subordinate Judge has accepted that entry as correct. We 
have carefully examined that entry and compared it with the numer- 
ous other entries appearing before that date about which there is 
no dispute of their correctness, The Panjika was 14 years old at 
the time of the suit, All those unchallenged entries previous to 
the entry in question appear to have their ink turned brown colour 
in the course of time. The entry in question appears to be made 
with fresh black ink and it has not yet turned brown with age. On 
the other hand, it appears that some artificial attempt was made to 
blur the writing. In my opinion, the entry on the 14th Chaitra 
cannot be accepted asatrue entry. Having regard to the general 
disregard for truth of the plaintiff, Iam of opinion that this entry 
was inserted by him at or about the time when he instituted the 
suit. No reliance can be placed on it. 

The learned Subordinate Judge has relied mainly on certain 
admissions in letters written to the plaintiff by defendant No. 2, 
Now, the defendant No. 2 was at the timefa student ina Medical 
College, Calcutta, and he was in dire need of money for the purpose 
of his studies. He had been given in marriage by bis father and 
the father had obtained a certain amount of money from the bride’s 
people as the price of the bridegroom. This money which was over 
Rs, soo was demanded by defendant No.2 for the purpose of 
paying his educational expenses but the plaintiff withheld it from 
him. Defendant No. 2 wrote many letters asking him for the 
money and stating that he was in great difficulty. After the quarrel 

. With the other sons, the plaintiff compelled defendant No.2 to 
write a letter on xrsth November, 1917 wherein defendant No. 2 
bound himself to the plaintiff by promise that he will not go against 
the plaintiff by joining with his brothers, that he will do nothing 
against the plaintifl’s interest and will not do any harm to him at 
the instigation of his grand-mother or his maternal uncle. This 
would show that defendant No. 2 was more amenable to the influ- 
ence of the plaintiff than his two brothers, and that he wanted to 
-have the affection of his father. This view should be borne in mind 

. in perusing the letters which he wrote tothe father. On azst 
December, 1918, he wrote a letter demanding the money in which 
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Civ. he also said he had seen a notification in the Pabna Hitaishi and he 
1937 would be the last man to sympathise with the plaintiff. On nth” 


January, 1919 he wrote a letter Ex. 18X in which he sums up the 
unhappy relations in the family made by introducing .a certain 
Dhirendra Bala Basu Widow into the house who had gone against the three sons and 

= made alienation between the sons and the father, the peace of the 
family. had gone and he a foolish young man in distress threatened 
the father saying “no body should enter our family without our 
consent and knowledge, if she does come inspite of that, she 
will meet ber death that time.” Further, on the r4th April, 1919 
he wrote a letter Ex. 18J in which he said: “ You left the house 
at your own will. Weare not to blame.” From these letters the 
learned Subordinate Judge has concluded that the plaintiff left the 
house on or about the 28th March, and not in previous October as 
the defendants had stated. Havirg carelully gone through the 
letters and considered the mind cf defendant No. 2 who was at that 
time very young having lost his mother and wanting to have the 
affection of the father, I do think that these letters prove the con- 
tentions of the plaintiff that he was at Sailadham untilthe 28th 
March. As to the threat in the letter of 7th January, it does not 
show conclusively that the plaintiff was at that time in the house. 
It may be that the young man hoped that there would again be 
reconciliation between the sons and the father and the father might 
come back and in this foolish way he tried to justify bis own part 
and made a foolish threat to the father. In the letter of the 14th 
April where he says the plaintiff left the house at his own will, in 
my opinion, the observation , is not to be taken literally true. On 
the other hand, the plaintifi’s story in this respect is to be believed 
that when he Ic ft the house he was violently turned out by his sons. 
He did not leave it willingly. 

The defendants stated that the plaintiff was turned out of the 
house sometime in Qctober, 1918. Asto that there is no docu- 
mentary evidence. There is the mere statement of the defendants * 
and their witnesses on which full reliance cannot be placed.” It is 
to be noted that the onusis not on the defendants to show that 
- they were in possession for over 12 years but the onus is on the 
plaintiff to show that he was in possession within 12 years, and 
unless he can show that, his suit must fail. 

Considering all the evidence on the side of the plaintiff and the 
admissions made by defendant No,.z in his letters, I am not satis- 
fied that the plaintiffs story is true that he was turned out on the 
night of the 28th°March. It is more probable that he was turned 
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. out at or about the time when he published the notice in Pabna 
Hitaishi, that is to’say, on or about the r1th December, r918. In 
any case, in my view, the plaintiff has not succeeded by reliable 


evidence to show that he wasin possession of the house within’ 


12 years of the suit. 

The decree of the learned Subordinate Judge is set aside 
and the suit is dismissed in respect of the house mentioned in 
Schedule Ka to the plaint. 

The learned Advocate Mr. Moitra appearing for the defendants 
stated that as the original plaintiff is dead and his successors are 
their minor half brothers and their widowed mother, the defendants 
do not contest the finding of the Court below in respect of the 
garden land in Schedule Kha. In respect of the garden land, 
therefore, the decree of the Court below will stand. 

' Having regard’ to all the circumstances, the parties will bear 
their own costs both in this Court and the Court below. 

The cross-objection not being pressed is dismissed without costs. 

R. C. Mitter, J. :—The suit out of which this appeal arises was 
instituted by Barada Prosad Bose on the 25th March, 1931. The 
principal defendants in the suit are three in number, namely, the 
three sons of Barada by his first wife’ Siilabala. There was another 
defendant to the suit, namely, the brother of Baroda who has no 
interest in the litigation. The subject matter of the suit are two 
items of property, namely, a house in the-town of Pabna described 
in Schedule Ka to the plaint and a garden in the same town 
described in Schedule Kha. Barada wanted to recover possession of 
both these properties on declaration of his title. The main defence 
of the contesting defendants are two in number, (1) that the title to 
both these properties was not in Barada but in his wife Sailabala, 
their mother, and (2) that the suit was barred by limitation. With 
regard to the question of title, the learned Subordinate Judge has 
found’in favour of Barada, He has also decided the question of 
limitation in favour of Barada. In that view of the matter, he has 
decreed the suit. Now, in this appeal, we are not concerned with 
the property described in Schedule Kha, that is to say, the garden, 
because Mr. Moitra, Advocate, appearing on behalf of the 
appellants ultimately did not press his clients’ claim with regard to 
this item of property. 

With regard to property of Schedule Ka, the position is this. 
It stands on a piece of land which was granted in lease to Barada in 
the year 1899 by one of his clients, namely, Sri Gobinda, The 
Potta executed by Srigobinda, stands in the name Of Barada. Hts- 
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case is that in the year 1889, when he was reading for his B. A. 
degree in Calcutta he was married to Sailabala, the daughter of i 
Keshab Chandra Das, that in the year 1893 he completed his legal 
education and began his practice asa pleader at Pabna and after 
having continued the practice for about six years during which he 
picked up a decent practice he was given this piece of land by 
Srigopal as a recog nition of the services rendered to him by Barada 
as his pleader. The case of Barada with regard to the building 
which was constructed on this piece of land in the course of three 
years, 1901—1904, is that he picked up a decent practice at that 
time and with the savings from his professional income, sale of some 
Government Promissory Notes and with the help of tempcrary 
accommodation loans from his friends he built the house. The case 
of the defendants on this part of the case is that although the land 
stood in the name of Barada, the building was raised with the 
money of their mother Sailabala, the money which she is said to 
have obtained as gift from her father Keshab. It isthe admitted 
case of the parties that the land stands in the name of Barada but 
after the construction of the building the holding was recorded in 
the name of Sailabala and after her death in r913 in the name of 
her sons defendants Nos. 1 to 3. Barada, it also appears, in certain 
solemn transactions, admitted that the house andthe land under- 
neath belonged not to him but to his wife. The two solemn 
transactions in which he made these admissions are evidenced by 
Exhibits A and B, namely, a surety bond which he executed for 
duly discharging his office as Receiver appointed in a certain suit 
and a loan applicaiion made on behalf of Sailabala to a local Bank 
in which he, as the Assistant Director of the Bank from which the 
loan was applied for made an endorsement that the title to the said 
property was in Sailabala. These are the respective cases of the 
parties with regard to the building. The substance of the defen 
dants’ case on this head is that the house was built with the monies 
of Sailabala with a promise by Barada that he would after the com-° 
pletion of the building abandon his claim with regard to the Ifnd on 
which the building was erected, i 


The question as to whether the fu nds of Barada were employed 
in tbe construction of the building or of his wife depends solely 
upon oral evidence. Some respectable pleaders and officers of 
Court have been examined on behalf of Barada to show tbat in the 
years rgot to 1904 he hada very decent professional income, his 
monthly income being not less than Rs, 200 to Rs. 300, I do not 
see any reason (¢° discard this testimony. The evidence in support of 
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‘the case set up by the sons consists of the deposition of Monorama, 
“the mother-in-law of Barada, (his father-in-law, Keshab having died 
many years before the suit) and of their maternal uncle Phanindra. 
This evidence is to the following effect: That Keshab was a very 
rich man drawing a salary at the rate of Rs. 600 to Rs, 7oo per 
month from the office of one Mr. Beer who was a produce broker, 
and over and above his salary he used to get a large amount by 
way Of commission every month; his monthly income was not less 
than Rs. 12,00 or Rs, 13,00 and that he was so rich that he used to 
attend office in a coach and pair. The evidence led on behalf of 
Barada is that his father-in-law Keshab was a man of humble means, 
that he used to attend office on foot as an ordinary clerk drawing a 
pay of Rs. 75 a month from Mr. Beer who happened to be a stock 
broker. Ifthe matter has rested on the evidence of Barada alone, 
it would have been difficult to accept his version about the position 
of his father-in-law, Keshab, sseing that he has lied in his deposition 
so Many times. But the matter rests on firmer ground. A very 
respectable witness has deposed on the side of Barada. His name 
is Chandi Charan Bose. He is a senior Government auditor in the 
office of the Accountant General, Bengal. He was a man who lived 
near the house of Keshab, the father-io-law of Barada and was well 
acquainted with him and his family. He gives a clear idea as to the 
financial position of Keshab. This witness is apparently a very 
respectable witness holding a high position in society and drawing 
a decent monthly salary from a Government office and there is no 
reason why his testimony should not ba accepted. The circum- 
stances of the case also inditate that Keshab was not a man of 
means at all. It is admitted that his daughter Sailabala was married 
to Barada against the will and consent of Barada’s father Kali 
Mohan. Keshab Chandra Das belonged to a family who had settled 
in Calcutta. He gave his daughter in marriage to a person who was 
a resident not of Calcutta but of Pabna, the son of a Mukhtear of 
. very moderate means without any enquiry whatsoever and the 
amotfnt spent by him on the occasion of the marriage was not such 
asa rich father would spend for the marriage of his only.daughter. 
These circumstances lead me to the conclusion that the financial 
position of Keshab Chandra Das was not what has been stated by 
bis widow Monorama or his son. In fact, Monorama’s evidence is 
highly incredible. She said that before the construction of the 
-house Keshab financed Barada in buying shares of considerable 
value in companies, that he advanced the whole of the sum that 
was required forthe constryction of the hoys and fitted ugthe 
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house of Barada with furniture sent from Calcutta. The financial 
position of Keshab is reflected by those of his sons, One of them” 
died and his name is Manindra. On his death the position was thia 

that for the debts of Manindra even his furniture had to be sold and 
in one of the letters which had been exhibited in the case one of 
the defendants made a very small offer for a writing table. On this 

evidence, I have come tothe conclusion that Keshab was nota 

man of means at alland he could not send any money to his 

daughter for enabling the house to be constructed. If any money 

was at all sent it must have been a small remittance. ‘The evidence 

on the record points out that that must have been made not asa 

gift to his daughter but as assistance to his son-in-law. On this 

evidence, I agree with the learned Subordinate Judge that the house 

and the land on which it stands is of Barada and not of Sailabala, 


The question of limitation will now be discussed. The case of 
Barada is that shortly after the death of his first wife Sailabala his 
sons began to behave with him very badly and there were constant 
quarrels with them with the result that he left the house on the 14th 
Chaitra 1325 corresponding to the 28th March r919, after bis third 
son had roughly handled him. The case of the defendants is that 
Barada was turned out of the house by them in the middle of Aswin 
1325 corresponding to the last part of September r918. In order 
to decide the question of limitation, two questions will have to be 
determined. First, the time of departure of Barada from the house 
and secondly, the circumstances under which he left the house. 
With regard tothe first question, I cannot believe the evidence 
adduced on behalf of the defendants that Barada was turned out 
of the house towards the last part of September 1918, that is to say, 
just before the Pujas of the year 1325. These are the circumstances 
which are against the theory of his expulsion in September 1918. 
The evidence on the record is that Barada was seriously attacked 
with illness in August 1918. He recovered from his illness in the 
early part of September 1918, that is to say, he was cured of ° 
Pneumonia which was the malady which attacked him in th8 early 
part of September 1918. The evidence is that he was thereafter 
attacked with Malaria. During his illness, that is to say the time 
when he was suffering from Pneumonia and later on when he waa 
suffering from Malaria he was treated by two doctors and a Kabiraj. 
The first doctor who treated him was Dr. Hem Chandra Bhowmik. 
His evidence is not very precise onthe question which I have 
stated, but the evidence of the Kabiraj and more specially of the 
other doctor SithiKanta Saha is, Dr. Sithi Kanta is more specific. 


Vots LXVI.] HIGH COURT, 


He says that he treated Barada in the house in question on sth 
° October 1918 and he supports his oral testimony by reference to 
his prescription book. sth October 1918 corresponds to some day 
in Kartik of the year 1325. There are certain genuine entries in the 
Panjika which has been produced by Barada. One of those entries 
is dated 2nd Kartic 1325 ; that is the entry at the top of the page. 
There was another entry made by Barada on the same day 
which was at the bottom of the same page of the Panjika, 
The second entry which was at the bottom has been torn off 
and it was torn off in Court during the 1ecess when one of the 
defendants was under examination and circumstances point to 
the conclusion that the tearing must have been either the act of 
Barada or must have been done by a person at the instance of 
Barada. We have in this case the evidence afforded by the defen- 
-dant what was the nature of that torn entry. The first entry on 
' the top of the page under the date 2n1 Kartic 1325 which could 
not be torn off is to the following effect: “Cook engaged from 
Pakshi. Salary half day.” That shows that Barada on the date 
separated in mess fram his children. Hehad been threatening 
his children from before but he accomplished his purpose on that 
day in the afternoon. The defendants’ case is that the tcrn entry 
ran to the following effect, “Complete separation from today.” 
These two entries would show that Barada was living in the housa, 
Sailadham, at least on the 2nd Kattic, 1325 and the circumstances, 
to which I will hereafter refer, lead me to infer that he continued 
to live in the house for some months thereafter although there 
wis complete separation between him and his sons in the sense 
that he was messing separately and living separately though in the 
same house. The circumstances which lead me to the conclusion 
that even after.the and Kartic 1325, B-rada was in the house 
are that on the 7th January, 1919, which corresponds to the 3rd 
week of Pous, 1325, Piloo, tre second son of Barada wrote a letter 
*to him from Calcutta which contains an admission that Barada 
was living in the house Sailadham. Barada was threatened in that 
letter that should he bring in that house the widow, that is to say, 
the widow of his first cousin who was the cause of all trouble be- 
tween him and the sons she would be done to death. The widow 
had left Sailadham in Vadra or Assin 1325. There is another 
letter written by Piloo on the 14th April, r919, (Ex. 18H.) which 
would indicate that the departure of Barada was within a short 
period before the 14th April, 1919 when this letter was written. 
This lead mẹ to conclusion that Barada was im the house after 
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Aswin 1325. The letters of the year r918 and rygr9 upto 6th 
March, 1919 (Ex. 18u.) written to Barada by his sons front 
Calcutta are addressed to Barada at Sailadham but the letter of 
the r4th April, 1919 and another letter of a subsequent date 
written by Piloo to him were addressed simply as “pleader Pabna.” 
From this circumstance, the learned Subordinate Judge has come 
to the conclusion that Barada must have been inthe house at 
least up to the 6th March, rgr&, and had only left a few days be- 
fore the 14th April, 1919. Ido not attach much importance to 
the change in the manner in which the letters to Barada had been 
addressed by his sons. Mr. Moitra has pointed out that even in 
the year r915 when the relation between the sons and the father 
was not so bad or it might have been cordial, Barada is addressed 
in letters written by his sons from Calcutta simply as pleader 
Pabna. 

Barada’s evidence is that he left the house or driven out of the 
house on the rqgth Chaitra 1325 at about midnight by his third 
son. He has given his oath in support of his case and has 
examined two other witnesses on the point, namely, a pleader 
Jatindra Mohan Bhowmik and one of his clients Tarak Nath Pra- 
manik, It would be very unsafe to rely upon the evidence of 
Barada. Heisa man who has no regard for truth. In one part 
of his deposition he said that he madea false statement in Ex. B 
knowing it to be false. The evidence of Jatindra Mohan Bhowmik 
or of Tarak Nath Pramanik is not convincing. These persons 
would support Barada in whatever he would say and it would be 
very unsafe to go upon the testimony of these persons, It is 
plain, Barada admitted in his plaint that he was out of possession 
for rr years rr months and 27 days and therefore, if the case 
comes under Art. 142 of the Indian Limitation Act, the onus is 
very heavily on him. This is in accordance with the observations 
which was mgfle by the Judicial Committee in the case of Mohinm 
Chunder Mosoomdar v. Mokssh Chunder Neoghi (1). The only 
documentary evidence which support Barada’s case is that he 
left the house on 14th Chaitra, 1325 are the two entries Exs. 23 and 
23A in his Panjika of the year 1325 under the dates x4th Chaitra 
and 15th Chaitra, Barada was crossexamined with regard to these 
two entries. He would first of all say that it was his practice to 
enter every important event in his Panjika. He was at once con- 
fronted and had to admit that his second marriage with Dhirendra 
Bala Basu which had occutred on 13th Falgoon 1325, which accor- 


© (1) (1888) L. R? 161, A. a3; L L. R, 16 Cale. 473. 
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„ding to him was an important event, was not entered in the Panjika. 


He was also cross-examined further and bad to admit that after’ 


those entries dated 14th and 15th Chaitra there were no other 
entries in the Panjika. He has not produced Panjikas of earlier 
years or later years to support his case that it was his practice to 
enter every important event in his Panjikas, There are numerous 


entries under his hand in this Panjika of 1325, This Panjika is- 


a sort of account book of his where he has entered various petty 
items of expenditure, All those entries relating to payments for 


oil and so forth must be genuine entries but the ink of those. 


genuine entries have turned brown but the entries Exhibits 23 
and 23A look to be fresh without indicating any effect of time 
upon them. If these two entries are rejected, there remains no- 
thing on the record by which Barada can discharge the heavy onus 
which was on him, after his admission in his plaint, that he was 
in possession within r2 years of the suit, 

With regard to the manner of bis dispossession, ews cannot be 
any doubt. Barada has stated in more places than one in his depo- 
sition that he was driven out by his sons, and that after a beating. 
There cannot be any doubt that bis sons had driven him out of the 
house on the footing that he had no business to be in that house 
which they claimed to be their mother’s property and which’ they 
had got by inheritance from her. No doubt, the claim to the 
house as their mother’s property is not a true claim, but that 
Barada was driven out under such a claim by the sons there 
cannot be any doubt. From the correspondence, which passed 
between the first two sons of Barada and Barada, it is clear that 
in 1915, the relations between the father and the sons were 
normal relations. Towards the end of the year 1916 trouble 
began and Barada was not treating his sons as he ought to have and 
the sons were not showing that respect to him which a dutiful son 
„1s expected to show. But in the year, 1917, the matter came toa 
crisis, It seems that the cousin’s widow whom Barada had intro- 
duced‘in the family after the death of his first wife was insulted by 
the third son of Barada and that was too much for bim. On the 
4th November, 1917 he wrote two letters on the same day in succes- 
sion to his mother-in-law Monorama, Exhibits 41 and 41A. In these 
two letters he said that he was not responsible for his sons at all 
and he would not feed them. He then asked his mother-in-law to 
take away from Pabna the infant girls of his first son whose wife had 
died leaving them behind. On the 8th November, ror7, his 
brother-inlaw Manindra writes a letter to his Sldest son Bibhu 
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enclosing the two postcards Exhibits 41 and 41A. This letter bas, 
been marked Exhibit 41B and although it does not bear the year in 
which it was written, there cannot be any doubt that it was written 
in the year 1917. There Manindra encourages the sons in their 
revolt to their father. He says that the sons are not to put up with 
the bad dealings of the.father and if necessary they should take a 
very strong attitude and drive the father from the house Sailadham 
which was after all their mother’s property. Barada saya that he 
discovered this letter from a book which his eldest son Habu used 
to read frequently. There is no evidence as to the precise time 
when ‘he discovered the letter, but that he discovered the letter’ 
before Novembsr, 1918 is quite clear. He issued seven advertise- 
ments in seven successive issues of the Pabna Hitaishi in which he 
formally claims the property to be his and repudiated all claim on’ 
the part of his sons that the garden and the house were their mother’s 
properties. Although it may be that the sons did not assert to the 
face of Barada that the property was theirs being the inheritance 
from their mother, there cannot be any doubt that Barada knew 
from the conduct of the sons that tbey were claiming an adverse 
title to the house in dispute and when Barada was eventually driven 
out of the house after a beating by his third son, there cannot be 
any doubt that he was made to leave on the supposition that he 
was-a trespasser in the house and had no right to live in the same. 
The manner in which Barada was made to leave the house cannot 
in my opinion, have any other interpretation than that he was dis- 
possessed from the house by his sone. In this view of the matter, 
Article 142 would te applicable to the case and inasmuch as 
Barada has failed to prove, the onus being on him, that he was in 
possession within 12 years of the suit his claim to the house must be’ 
dismissed. In this respect, it does not matter in the least whether 
the defendants came with a false story as to the actual date when 
Barada was turned cut'of the heuse. In this view of the matter, | 
Isagree with. my learned brother that the claim to the house must 
be dismissed. 

As Mr. Moitra abandoned the claim with regard to the garden 
which is described in Schedule Kba to the plaint, the decree of the 
learned Subordinate Judge in respect of that property will stand. 
I also agree with the order for costs passed by my learned 
brother. : 

The cross-objection is not pressed. It is dismissed without costs,- 
A. T, M 5S C R C. Appeal allowed in part :' 

° s Cross-objection dismissed, 
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Before Mr. Justice A. G. R, Henderson and Mr. Justice 
: C., C, Biswas. © 


MALDA DISTRICT BOARD, MALDA 


D. 


RAI BAHADUR CHANDRA KETU NARAYAN ` 
SINGH AND ANOTHER,* 


Suit, maintainability of— Security bond executed by certificate-debtor in favour 
of Certificate Oficer— Certificate-debtor, if can be released before detention— 
Inherent jurisdiction Consideration for the bond—Third party, when can 
enforce a contract for his advantage—Indias Contract Act (IX of 1872); 
Sections 23, 126— Indian Trust Act (II of 1882), Section 4—~Public Demands 
Recovery Act (HI B.C. of 1913), Sections 29 to 33, Schedule If, Rules 77, 
y8—Civil Procedure Code (Act V of 1908), Sections 11, 47, 145. 


Contracts affect the parties only but where a trust or an agency can be 
founded on the contract, a person who is not a party to the contract can 
enforce it, 


Tweddle v. Atkinson ‘1) explained, 
Debnarayan Dutt v. Chunilal Ghose (2} commented on. 


The question whether in a particular case there is an obligation In the nattire 
i 

of a trust in favour of a third pariy arising out of a contract depends on the 
facts of the case. i 


Sections 29 to 23 and rules 77 and 78 of Schedule II of the Public Demands 
Recovery Act, 1912, do not limit the inherent jurisdiction of the Certificate 
Officer, who is a Court under the Act, to make an order of release by adjourning 
the execution proceeding temporarily. 

A certificate-debtor can be released before detention on the request of the 
person on whose requisition the certificate was filed. 


Defendant No. 2, as lessee of certain ferries under the District Board, owed 

a sum of Rs, 5234, The Board took outa certificate under the Public Demands 
Recovery Act, 1912, for recovery of this sum, and in execution of the certificate 

defendant No. 2 was arrested under section 2) of the sald Act. A sum of 

els. 2200 was thereupon paid by him, and he was afterwards released by the 
Certificate Officer on defendant No.1! offering to stand surety for him for the 

balance still due under the certificate, namely a sum of Rs. 3242. Defendant 

No. 1 actually executed security bond to the Certificate Officer, which ran as 

follows : — 


* Appeal from Appellate Decree No. 541 of 193%, against the decree of A. L. 
Blank Esq., District Judge of Rajshahi, dated the 1,th November, 1934, revers- 
ing that of T. N. Ray Esq, Additional Subordinate Judge of Malda, dated the 
ith July, 1934. ` 

(1) (1861) 1 B. & S. 393 ; 121 E. R. 762. ` 

(2) (1913) L. L, R. 41 Cale, 137; 18C, L. J. 603 ° e 
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t To 


The Certificate Officer, . 2 
Maldah 


T cecesresccsseecceaceeceses (defendant No 1) ssrssersescersoree dO hereby agree to 
stand surety for the payment of the sum of Rs. 3942 Only, by sssssersnracsens 
judgment debtor (defendant No a) under arrest, to the decree-holder, Malda 
District Bcard. I hereby agree to produce the said judgment-debtor on the date 
fixed, failing which I shall pay the said sum of Rs 3342, which may «be realised 
from me by certificate in case of default, ” 


Defendant No. 1 failed to produce defendant No 2 before the Certificate 
Officer on the due date of hearing. Proceedings under the Public Demands 
Recovery Act were taken against defendant No, 2 bat without any result. The 
District Board then sought to execute the certificate again against defendant 
No, 1 but the Collector held that the Certificate Officer had no power to accept 
a surety or to proceed against him. The District Board was consequently obliged 
to bring the present suit claiming to recover the said sum of Rs. 3342 plus 
Rs. 200 as damages: : 


Held, that the suit was maintainable, 


That the suit was not barred under section 47 of the Code of Civil Procedure, 
1908 nor as res judicata on account of decision of the Collector. 


That the agreement was in the nature of a contract of guarantee under 
section 126 of the Indian Contract’Act. 

That the Certificate Officer had power to take such bond. If the bond be 
treated as one between party and party, and not as given by the surety to the 
Certificate Officer as a Court or ex-officio, it (the bond) was a lawful agreement. 
lt was not hit by section 23 of the Indian Contract Act, 1872 and there was no 
impediment to the creation of valid trust under section 4 of the Indian Trust 
Act, 1282. 

That the release of the certificate-debtor was a sufficient consideration for 
the bond. 

That the Certificate-Officer had power to adjourn the case for final or further 
orders, when a debtor was brought up under arrest. 

That the Certificate-Officer was the nominee or trustee of the plaintiff and as 
such entitled to sue upon the contract, though the plaintiff was no party to the 
surety bond. 

Obiter ı The remedy under section 145 of the Code of Civil Procedure, 1908, 
is not exclusive and does not preclude a regular suit on the surety bond to enforce 
the security. 

Abdul Kadir v. Baboo Huree dohun (1) referred to. 

But where the bond is to the Court, it is doubtful if the Court could sue upon 
it or could even assign it to somebody else to sue upon it, 

The appellant urged in second appeal that the suit was not based on the 
bond, but on a prior oral agreement between the parties concerned, the docyment 
being no more than a report to the Certificate-Officer bringing the fact of such 
agreement to his notice: 


Held; that the appellant would not be allowed to make such a case in second 


e(1) (1874) 6N. W. P, H. C, R. 261. 
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appeal. The suit had throughout proceeded as a suit on the bond and sifould be 
disposed of on that basis, 


Appeal by the Plaintiff. 
Suit for recovery of money from surety. 


Messss. Atul Chandra Gupta and Imam Hossein Chaudhuri for 
the Appellant. 


Mr. Surojit Lahiri for Defendant No. 1 Respondent. 
: i C A V, 
The following judgments were delivered : 


Biswas, J.:—This is an appeal from the decision of the District 
Judge of Rajshahi, dismissing a suit for recovery of money froma 
surety. The trial Court gave the plaintiff a decree, but this was 
reversed by the District Judge on the ground that the surety bond 
was not legally enforceable. ‘ 

Plaintiff is the District Board of Malda, Defendant No. 2, one 
Fagu Singb, as lessee of certain ferries under the Board, owed it a 
sum of Rs, 5,234. The Board took out a certificate under the 
Public Demands Recovery Act (Act III of 1913 B. C.) for recovery 
of this sum, and in execution of the certificate defendant No. 2 was 
arrested under section 29 of the Act. A sum of Rs, 2,200 was 
thereupon paid by him, and he was afterwards released by the certi- 
ficate officer on defendant No.1, Rai Bahadur Chandra Ketu 
Narain Singh, offering to stand surety for him for the balance still 
due under the certificate, viz. a sum of Rs, 3,342. Defendant No. 1 

. actually executed what has been termed a security bond to the 
certificate officer atthe time. As the decision of the case turns on 
this document, it may be set ont in full ;— 

“To 
The Certificate Officer, 
Malda. 


“J, Chandra Ketu Narayan Singh, son of late Babu Islok Singh, 
ferry fgrmer under the Malda District Board, do hereby agree to 
stand surety for the payment of the sum of rupees three thousand 
three hundred forty-two only, by Fagu Singh, judgment-debtor 
under arrest, to the decree-holder, Malda District Board. I hereby 
agree to produce the said judgment-debtor on the date fixed, failing 
which I shall pay the said sum of rupees three thousand three 
hundred forty-two, which may be realised from me by certificate in 
case of default. Executed in presence of Chairman, District Board, 
Babu se Nath Moitra, pleader. 

(Sd.) CHANDRA Keto NARAIN Sino,” 
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The agreement is in the natare of a contract of guarantee under, 
section 126 of the Indian Contract Act. At the time it was filed it 
was not stamped as such, but it appears that the requisite stamp 
duty with penalty was afterwards realised. 

Defendant No. 1 failed to produce defendant No, 2 before the 
Certificate Officer on the due date. A distress warrant was there- 
upon issued against defendant No.1. This was returned unserved, 
but he submitted a petition addressed to the Certificate Officer 
through the District BoarJ, in which he asked for further steps to 
be taken against the principal debtor, adding an assurance in these 
terms ;—" I assure you, if the Board’s money will not be realised 
in the long run, I shall pay it upon any action you like to take 
against me afterwards.” Further proceedings under the Act were 
accordingly taken against defendant No. 2, but without any result. 
The District Board then sought to execute the certificate again 
against defendant No, r: presumably on the principle embodied in 
section 145 of the Code of Civil Procedure, r908, but defendant 
No. r objected. The objection was overruled by the Certificate 
Officer, but on appeal the Collector felt bound to give effect to it, 
holding that under the Act the Certificate Officer had no power to 
accept a surety or to proceed against him. The District Board was 
consequently obliged to bring the present suit, claiming to recover 
the said sum of Rs. 3,342 plus Rs. 200 as damagese 

Both defendants filed written statements, but the claim was 
directed mainly against defendant No. 1, and he stoutly contested 
the suit, the other defendant having been adjudicated an insolvent. 
Defendant No. 1 tried to show that he had executed the security 
bond on a misrepresentation of facts, but both Courts found against 
him on this point, He is now left with the plea that the bond is 
not legally enforceable, and that in any case the plaintiff cannot 
enforce it. This plea. was rejected by the trial Court, but found 
favour with the learned District Judge. z 

The appellant before us sought to avoid the difficulty by suggest- 
ing that the suit was not based on the bond, butona prior oral 
agreement between the parties concerned, the document being no 
more than a report to the Certificate Officer bringing the fact of such 
agreement to his notice. We are unable to take this view, and do 
not think the appellant can be allowed to make such a case. The 
suit had throughout proceeded as a suit on the bond and must be 
disposed of on that basis. 

The main ground of attack on the bond rests onthe circum- 
stance that it wd giyen to the Certificate Officer, and not to the 
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plaintiff. It is said that this is a bond which the Certificate Officer 
* has no power under the law to require or take, anl hence is not 
legally enforceable: That in any case, the plaintiff being no party 
to it, he cannot enforce it, Tweddle v. Atkinson (1). 

It cannot be disputed that a security bond which a Court is 
authorised by law to take or require may bẹ -and usually is, given 
to the Court, See, for instance, the forms given in the Code of 
Civil Procedure, 1908, App3niix F, Nos. 2, 6 and ro: the first two 
are to the Court, and the last one to an officer of the Court or his 
successot in office. It seems tobe further clear that such bonds, 
thouzh given to the Court, being really for the benefit of the credi- 
tor, may be enforced at his !instance by the ordinary process of the 
Court. Section 145 of the Code indeed contains express provision 
for enforcement of such bonds by way of execution of the decree 
or order against the suraty. 

Reference may be made in this connection to Basinti Lal v, 
Chhedo Singh (2), where a judgment-debtor brought under arrest 
was released under section 55(4), Civil Procedure Code, on a surety 
making a cash deposit by way of security for his production in 
Court when called upon, The surety failed to produce him, and 
thereupon the decree-holder applied under section 145, Civil Proce- 
dure Code, that the security money might be paid to him. The 
Court ordered the money to be forftited to Government, and not 
.to the decree-holder. On appeal to this Court, this order was set 
aside by Jenkin:, C. J., holding that the money had been deposited 
for the benefit of the creditor and must be paid to him accordingly, 
though it may be added there was no agreement for payment to the 
creditor. 


‘There is authority to show that the remedy under section 145, 
Civil Procedure Code, is not exclusive, and does not preclude a 
regular suit on the surety bond to enforce the security. See Abdul 
Kadir v. Baboo Huree Mohun (3). But where the bond isto the 

Court, it appears to be doubtful if the Court could sue upon it, or 
coufd even assign it to some body else to sue upon it. See Janki 
_Kuar v. Sarup Rani (4), where a security bond was given under 
section 545 of the Civil Procedure Code, 1882, corresponding to 
Order 41 rule 5 of the present Code. This wasa bond hypothe 
cating properties, and it was argued that it could be enforced only 


(1) (1861) 1 B & S 4933; 1a! E. R. 762. 

(2) (1912) I. L. R, 39 Calc, 1048. 

(3) (1874) 6 N. W. P. H. C. 261. 

(4) 1895} [. L. R, 17 Ali. 99. i 8 , e 
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by suit under section 99 of the Transfer of Property Act, as it then 
stood. Negativing this argument, the learned Judges remarked as 
follows ;— 

“ It appears to us that when an appellate Court is given by law 
power to require a security bond to be given for the performance of 
its.decree, as for instance under section 545 of the Code of Civil 
Procedure, 1882, it was not the intention of the Legislature that the 
bond should be given by one party to the other, or that the bond 
is given to the Court should not be enforced by ordinary process, 
similar to that under section 253 (corresponding to section 145 of 
the Code of 1908) in the case of a security bond given in the suit, 
and it could not have been the intention that the Court should sue 
upon the bond, or that it should be necessary for the Court to 
assign the bond for some other person to sue upon it.” 


The matter was put in clear terms by the Judical Committee 
in the case of Raghubar Singh v. Jai Indra Bahadur Singh (1) 
where their Lordships approved the Allahabad decision. This 
was a case of a bond under Section 546 of the Civil Procedure 
Code, 1882, corresponding to Order 41, rule 6 of the present Code, 
hypothecating property. It was held that the bond created no 
personal liability, but only a charge upon property, so that section 
145 Civil Procedure Code, 1908, had no application. It was 
thereupon contended that the proper remedy of the decree-holder 
was by way of a suit to enforce that charge according to the pro- 
cedure provided by the then section go of the Transfer of Property 
Act. Dealing with this point, their Lordships said that for a pro- 
ceeding under the Transfer of Property Act, there must be a 
mortgagor and mortgagee. But in this case there was no person 
mentioned in the instrument to whom the security was given. It 
was suggested that the sureties were bound to the Court. Refer- 
ting to this suggestion, their Lordships observed :— 


“It is suggested that they (the sureties) are bound to the Court. 
But the Court is nota juridical person, It cannot be sued. It 
cannot take property, and ag it cannot take property it cannot 
assign it, It remains, therefore, that here is an unquestioned 
liability, and there must be some mode, of enforcing it, and that 
the only mode of enforcing it must be by the Court making an 
crder in the suit upon an application to which the sureties are 
parties, that the property charged be sold unless before a day 
named the sureties find the money,’” 


It will be seen that both in this case andinthe Allahabad case (2) 
a) (1919) L. R. 461, A, 228, (2) (1895) E. L. R. 17 All. go. 
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the bond was one hypothecating property, and the question was Civn., 
e whether a suit under section 99 or 90 of the Transfer of Property 1047, 
Act was the proper remedy, and it was held that such a snit could 
not be brought by the Court. The question whether the decree- v 
holder as the party entitled to the benefit of the security could Bai font a 
sue upon it, specially where, as in these cases, a charge on property ' Singh, 
and consequently a trust had been created in his favour was neither Biswas, F. 
raised nor considered. meu 
In the present case, as has been already pointed out, the 
plaintiff creditor did at first apply to put the certificate in execution 
against the surety. Rightly or wrongly, however, the Collector held 
tbat this remedy was not open to him, and he has accordingly been 
driven to this suit. In the Privy Council case referred to above (r) 
it was no doubt indicated that the correct remedy was by way of 
application to the Court, even if section r45 of the Civil Pro- 
cedure Code was not applicable in terms, but as their Lordships 
also pointed out, where there isan unquestioned liability, there 
must be some mode of enforcing it. It may ‘be conceded that a 
suit could not be maintained by the Certificate Officer, who by 
section §7 of the Public Demands Recovery Act is deemed to 
bea Court, but that is no reason why the creditor, having been 
deprived of his proper remedy by the action- of the Certificate 
Officer, should be held not entitled to maintain a suit to enforce 
the security which was admittedly for bis benefit, unless of course 
the suit is barred by any other principle. We shall examine this 
question presently. 
It may be stated at once that there can be no question of such 
~a suit being barred by section 47 of the Civil Procedure Code 
or of the decision of the Collector operating as res judicata, 
Nor do we think that in this case it isa valid answer to the 
guit to say thatthe surety bond was not one authorised by law, 
as it was in the cases referred to above. In our opinion sucha 
e bond may still be for lawful consideration and legally enforce- 
able., The learned Advocate for the appellant in fact suggested 
that the bond should be treated as one between party and party, 
and not as given by the surety to the Certificate Officer asa Court 
or ex officio. On this basis it will have to be seen, first, whether 
` the bond is a lawful agreement, and secondly, whether the plaintiff 
not being a party to it can sue upon it. 
Asto the first of these points, the consideration for the bond 
appears to be the release of the certificate-debtor. Under section 
127 of the Indian Contract Act anything done for the benefit of 
(s) (1919) L, R. 46 I. A, 228, bd 
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Civit the principal debtor may be a sufficient consideration to the surety 
1937. for giving the guarantee: so the release would be sufficient con- e 
sideration for the bond. But would it be “lawful” consideration 


"Malda District Board `.. À . 
within tbe meaning of section 23 of the Contract Act? The 


ve 
aal EAEE respondent maintains that it is not, ashe says in the language of 
Singh. the section that it is “forbidden by law” tends to “defeat the 
Biswas, F, provisions of tbe law”, andis “opposed to public policy.” In 
arom our opinion there is no substance in any of these objections. 
The provisions of the Public Demands Recovery Act relating 
to arrest and release are contained in sections 29 to 33 and rules 
4] and 78 cf Sch. II. It may be conceded that the circums- 
tances in which the debtor was released* in this cass do not 
come within the express terms of any of these provisions. We do 
not think, ho wever, that these provisions can be taken to limit the 
inherent jurisdiction of the certificate cfficer, who is a Court under 
the Act, to make an order of release such as was made in the 
circumstances of this case. The order here was made at the 
request of the decree-holder himself, and was, in fact, in aid, and 
not to the detriment, of the purposes of tke Act, namely, the speedy 
realisation of certificate dues. Section 31(1), proviso (iii), of the 
Act expressly lays down that a certificate-debtor shall be released 
from detention on the request of the person on whose requisition 
the certificate was filed. If the debtor could, therefore, be released 
even after detention at the request of the certificate-holder, we see 
ho reason why he could not be released in similar circumstances 
before detention, it will be seen again that the release in this case 
was temporary, as it was conlemplated that the debtor should be 
produced before the Certificate Officer on the date fixed for next 
hearing. It cannot be maintained that the Certificate Officer had 
no power to adj. urn tke case for final or further orders, when a 
debtor was brought up under arrest. Section 29 does not require 
that on a debtor being brought under arrest, the Certificate Officer 
should forthwith commit him to prison. It is true thatthe Act » 
does not contain any provision corresponding to order 21, rule 40 
of the Civil Procedure Code, but that cannot in our opinion take 
away the inherent jurisdiction of the Certificate Cfficer to adjourn 
the proceedings, We cannot accede to the argument that what is 
not expressly permitted by the Act in tbis case must be held to be 
forbidden by law. ‘The case‘relied on in support of this contention, 
Municipal Council, Kumbakonam v, Abbahs Sahib (1), is not appli- 
cable. Referring to an agreement by a District Municipality by 


#1) (torr) I. L. R296 Mad, 113, 
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which it farmed out its right to collect fees on the slaughter of ani- 
mals, the Court held that such an agreement was void as being s/tra 
vires, and observed -—“The powers of‘a corporation must be strictly 
construed, and it is hardly too much to say that what is not 
permitted to such a body is forbidden.” These remarks, it will be 
seen, are made with reference to the powers of a corporation, and 
cannot apply to a Court cr an authority exercising judicial 
functions. : 

We must consequently hold that the bond in suit is not hit by 
section 23 of the Contract Act, and itis not suggested that its 
legality can be impugned on any other ground. Is there, then, 
anything in the argument that legal as the bond may be, the 
plaintiff cannot enforce itas he was no party to it? As already 
indicated, this argument is sought to be based on the authority of 
Tweddle v, Atkinson (t). 

In this case M and XW married; and after the marriage a con- 
tract was entered into betwee Æ and X, their respective fathers, 
that each should pay a sum of money to M, and that M should 
have power to sue for such sums. After the death of 4 and X, M 
sued the executors of X for the money promised to him. It was 
held that no action would lie. Wightman, J. said :—- 

“Some of the old decisions appear to support the proposition 
that a stranger to the consideration of acontract may maintain 
an action upon it, if he stands in such a near relationship to the 
party from whom the consideration proceeds that he may be con 
sidered a party to the consideration. The strongest of these cases 
is that cited in Bourne v. Mason (2), in which it was held that the 
daughter of a physician might maintain assumpsif upon a promise 
to her father to give her a sum of money if he performed a certain 
cure. But there isno modern case in which the proposition has 
been supported. On the contrary, it is now established that 
no stranger to the consideration can take advantage of a contract 
although made for his benefit”. 

Here then we have the English Common Law doctrine laid 
down in unmistakeable terms that if 4 makes a contract with Z 
for the benefit of €, C cannot on that account sue on the 
contract. ` 

The reason forthe rule was stated in different forms by the 
Judge of the Queen’s Bench in Price v, Easton (3). Easton proe 


(1) (1861) 1 B and S. 393 ; 121 E., R. 762, 
(2) (1860) 1 Ventris 6 ;'86 E. R. 5, 
(3) (1833) 4 B. & Ad, 493. ° 
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pel mised X that if X would work for him, be would pay asum of . 

1937. money to Price. The work was done, and Price sued Easton for 

Malda District Board the money. It was held that he could not recover, as he was not 

Rai Rahedur Chan- _ 2 Party to the contract, Lord Denman, C. J., said that the plain- 


dra Ketu Narayan tiff did not “show any consideration for the promise moving from 
Singh. him to defendant.” Littledale, J. said, “No privity is shown be- 
Biswas, F. tween the plaintiff and the defendant.” Taunton, J. said that it 
was “consistent with the matter alleged in the declaration that 
the plaintiff may have been entirely ignorant of the arrangement 
between Xand the defendant,” and Patterson, J. that there was 
“no promise to the plaintiff alleged.” 


The same rule, viz., that contracts affect the parties only, and 
that a contract can create no right or liability ina person who is 
not a party to it, applizs in equity also ; and “generally, to a bill 
for a specific performance of a contract the parties to the contract 
only are the proper parties”, and “persons, strangers to the con- 
tract, and therefore neither entitled to the right, nor subject to 
the liabilities which arise out of it, are as much strangers toa 
proceeding to enforce the execution of it as they are to a proceed- 
ing to recover damages for the breach of it.” Per Cottenham, 
L. C. in Tasker v, Small (1); De. Hoghton v, Money (a); 
Markham v. Paget (3). See also Re Pigott and G. W. Ry. (4). 


Certain exceptions (more apparent than real) have, however, 
been engrafted on the rule by application of equitable considera- 
- tions, as where a third party is shown to hold a beneficial interest 
in the performance of the contract, that is to say, to be in the 
position of a cestud que trust vis-a-vis the contracting parties, or 
where he may be regarded as a principal claiming or being charged 
through an agent. An analysis of the cases will, in fact, show that 
it is where a {trust or an agency can be founded on the contract 
that a person who is not a party to the contract has been held 
entitled to enforce it. See the observations of Jessel, M. R.,in e 
In Re Empress Engineering Company, (5); Gandy v. Gandy(6) ; 
Re Rotherham Alum and Chemical Co., (7); Les Affreteurs 
Reunis Societie Anonyme v, Leopold Walford (London) Limited (8), 
and Dunlop Pneumatic Tyre Company, Limited vy. Selfridge and 
Company, Limited (9). It would be wholly wrong to suppose that 


~ (1) (1837) 5 L. A. C. gat. (2} (1865) L. R. 2 Ch. 154, 
(3) (1909) 77 L. J. Ch. 451 ; [1608] 1 Ch. 697. 
(4) (1881) 18 Ch. D. 145. (5) (1880) 16 Ch, D. 125. 


(@ (1853) 8 Exch. 299: 155 E. R. 1360. (7) (1833) 25 Ch. D. 103. 
(8) [1919] A. C. 801. (9) [1915] A. C. 847. , 
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at was ever intended to be laid down as the law in England that 


where A simply contracts with Z to pay money to C, C is entitled- 


to sue 4 in equity, even if he could not do so at common law. 
Any deduction to the contrary from certain observations of Lord 
Hatherley in Touche v, Metropolitan Railway Warehousing Com- 
pany (1), expressed in general terms asthey were, woul’, it is 
respectfully submitted, be wholly unjustifiable. 


The applicability of the rule in Zweddle v. Atkinson (2) (supra) 
to Courts in India has been the subject of considerable discussion 
in this Court as also in other High Courts and before the Judicial 
Committee. The decisions do not all speak with the same voice. 
Taking only the cases of the Calcutta High Court, it may be 


` pointed out that in Dednarayan Dutt v. Chunilal Ghose (3) it was 


stated rather too broadly that Zweddle v. Atkinson (2) (supra) 
was not applicable in India. This decision has the high authority 
of Jenkins, C. J., but if we may say 80 with respect, the learned 
Chief Justice was misled by the general terms used by Lord 


- Hatherley in Zouche’s case (t) (supra). His Lordship also appears 


‘ to have derived support for his view from the somewhat extended 


definition of “consideration” in the Indian Contract Act. But it 
is one thing to say that there is nothing in the Indian Contract 
Act to preclude a third party from suing ona contract made by 
others for his benefit, itis quite a different thing to say that every 
contract made for the benefit of a third party may be sued upon 
by the third party. This distinction was not kept in view by the 


_ learned Chief Justice in the above case. The decision has been 


subjected to what we consider to be just criticism by Page, J., in 


` Jiban Krishna Mullik v. Nirupama Gupta (4), and by Rankin, 
© C.J, in Xvishna Lal Sadhu vy. Pramila Bala Dasi (5). We 
‘> respectfully adopt this criticism. A more recent decision in which 


the author ties and the principles have been exhaustively reviewed 


l ds that of Adhar Chandra Mandal v. Dole Govinda Das (6). 


eh 


Refereace may also be made to the case of Hare Krishna Nayek 
v., Fakir Chandra Pal and others (7), to which one of the members 
of this Bench was a party. 


(1) (871) L. R. 6 Ch. App. €71. 

(a) (1861) 1 B. & S. 393; 121 E, R. 762. 

(3) (1913) 1. L. R. 41 Cale. 137 ; 18 C. L. J. 602. 

(4) (1g26) I L. R. 53 Cale. 922. 

(5) (1928) I. L. R. 55 Cale. 1315; 47 C. L. J. 587. 

(6) (1936) I. L. R. 63 Cale. 1172; 63C. L. J. 287. e 
(7) (1936) 40 C, W N. 703. 
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Cmr, _ It is necessary to refer in this connection to the decision in 
3987: Kshirode Bihari Datta v. Man Gobinda Fanda (1). Lort-Williams, 


Malda District Board J: in thecase purported to follow the case of Debnarayan Dutt 
pa an en v. Chunilal Ghose (2) (supra), and presumably to dissent from the 
dra Ketu Narayan decisions in Jiban Krishna Mullik v. Nirupama Gupta (3) (supra) 


Singh. and Krishna Lal Sadhu v, Pramila Bala Dasi (4) (supra), al- 
Biswas, F. though the learned Judge did not express his dissent in so many 
= words. Ifand in so far as tbis case intends to lay down the law in 


general terms that where 4 makes a contract with B for the bene- 
fitof C, C can sue on the contract, apart from any reference to 
trust or agency, we feel bound to say that that would be a proposi- 
tion not supported either by principle or by authority. It is to 
be observed that on the facts of that case Lort-Williams, J. held 
that the facts did constitute a trust or agency. M. C. Ghose, Je 
was apparently not inclined to agree with this view, butin the 
result agreed with the judgment passed, though if we may say so 
with respect, on grounds which it is difficult to follow, 

The question has been discussed in other High Courts ; 
suffice it for our present purposes to refer to a Full Bench decision 
of the Madras High Court in Subbu Chetti v, Arunachalam Chettiar 
(5), and a decision of the Bombay High Court in Vational 
Petroleum Company Lid. v. Papatlal Mulji (6) which in our opinion 
give a correct exposition of the law. 

The question whether in a particular case there is an obligation 

‘in the nature of a trust in favour of a third party arising out of a 
contract will depend on the facts of the case. 

In support of the plaintiff's right of action inthe present case, 
the learned District Judge has relied on the authority of Xshirode 
Bihari Datta v, Man Gobinda Panda (1) (supra) as if the mere 
fact that the surety-bond was entered into for the benefit of the 
plaintiff was sufficient to confer such right. For reasons we Have 
explained such a view cannot be sustained, and the learned, 
Advocate for the plaintiff fas not attempted to do so. He brings 
his case within what must now be regarded as a well-recognised 
exception to the general rule as laid down in Zweddle v. Atkinson 
(7) (supra), founded on the creation of a trust. He points out 
in the first place that the entire benefit under the contract of surety 

(1) (1933) I. L, R. 61 Cale. 841. 

(2) (1913) L. L. R. 41 Cale. 137 ; 18C. L. J. 603. 

(3) (1926) I. L. R. 53 Calc. 922. 

(4) (1928) J. L. R. 55 Cale. 1315; 47 C. L. J. 587. 

(5) (1929) I. L. R. 53 Mad. 270. (6) (1936) I. L, R. 60 Bom. 954. 

® (7) (1861) 1 B, $S. 393; 121 E. R. 762. 
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is secured to the plaintiff, and secondly, -that consideration for the 
contract moved wholly from the plaintif. In other words, the 
certificate officer was the nominee or trustee- of- the plaintiff, and 
as such must, therefore, bə held entitled to sue upon the contract. 
It is got a case of 4 simply making a contract with B for payment 
of money to C, and C claiming to sue onthe contract by virtue 
of that fact alone without more. The- learned Advocate for the 
respondent tried to repel the case of a trust by reference to section 
4 of the Indian Trusts Act, 1882 (Act II of 1882), which provides 
that a trust may be created fcr any lawful purpose, As to what 
is lawful or unlawful purpose is defined in the section in the same 
terms as are to be found in section 23 of the Indian Contract Act 
with reference to consideration. We have already held that the 
agreement does not come within the mischief of section 23 of 
the Indian Contract Act, and on the same grounds we must 
‘hold that there is no impediment to the creation of a valid trust 


‘under section 4 of the Indian Trust Act. 


In our opinion, therefore, it must be held that the plaintiff 
appellant is entitled to maintain the suit and recover. 

The result is that this appeal is allowed, the. judgment and 
decree of the learned District Judge are set aside, and those 
of the learned Subordinate Judge restored with costs in all 
Courts. ` 


Henderson, J. :—I agree. 
A T, M, ; Appeal allowed, 
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Before Mr. Justice M. C. Ghose. 
3 PROMOTHANATH DUTTA 


v. 
GOURDAS MAHATO AND ANOTHER,* 


Probate proceeding — Misappropriation by execulor—Remedy of the beneficiary 
—Order by the District Judge directing an executor to deposit an amount 
in Court, if: bad—Indian Succession Act (XXXIX of 1925), Section 263 (¢}— 
Revocation of grant. 


An order by the District Judge directing an executor to deposit an amount 
in Court after scrutiny of accounts in a probate proceeding is bad and lable 
to be set aside, i 


If the beneficiary of an estate thinks that the petitioner executor has been 
misappropriating money and submitting untrue account to the District Judge, 
it Is open to him to apply to the Court to revoke the grant of probate under 
the provisions of Section 263(e) of the Indian Succession Act, 1925. 

Application under Section 115 of the Code of Civil Procedure 
by an Executor. 


The material facts will appear from the judgment. 
Mr. Bijali Bhusan Sanyal for the Petitioner. 


Messrs. Ramafrosad Mukherjee and Mohit Kumar Chatterjee 
for the Opposite Party. j 


The judgment of the Court was as follows: 


This is a petition under Section r15 of the Code of Civil Proce- 
dure by an executor of an estate of which the opposite party is 
the Shebait or legatee. There was a protracted litigation between - 
the opposite party and the petitioner on the one side and- other 
persons on the other side respecting the property and the peti- 
tioner’s case is that he has paid more than Rs. 6oo from his, 
private purse for costs in the litigation and under direction of the 
District Judge he submitted an account of his receipts and 
expenses as executor, The District Judge asked a court officer 
to examine the account and the court officer disallowed the litiga- 
tion cost on the ground that it was not spent on devaseva, 
The District Judge on reading his head clerk’s report directed on 
ayth August, 1936 that the petitioner should deposit in Court 
Rs, 594 odd for having spent the sum for purposes other than 


* Civil Revision „Case No, 188 of 1937, against the order of A, M. Ahmad, 
F%q., District Judge of Nadia, dated the asst December, 1936, 
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Devseva. The petitioner filed an.objection petition to the District Civm. 
Judge stating that he had spent the money on litigation, that ioe, 
the most the District Judge could direct him was to repay a sum 
of Rs, 246-13 costs deposited by a third party which he had my 
withdrawn from Court, Thereupon, on 3rd October, 1936 in Gurdas Mahato, 
modification of the previous order the learned District Judge an 

ordered the petitioner to deposit in Court the sum of Rs. 246-13-0. — — 

It is urged in this Court that the order passed by the learned ae 
District Judge directing the deposit is without jurisdiction, that 
the executor is not a receiver of the Court whose accounts may d 
be checked by the District Judge himself or by an officer and 
that he cannot be directed to pay any sum into Court, The 
case of Khetter Mohon Bhattacharjee v. Saromoni Dasi (1) is 
quoted in support of this proposition, 

On the other side, it is urged that the petitioner by his own 
petition’on the rst October consented to repay to Court a sum of 
- Rs, 246 and odd and he cannot now resile from it. To this, the 
answer is that the petitioner was afraid of the action of the Court 
and stated that the most the Court could ask him was to repay 
the sum which he had withdrawn but such admission could not 
„bind him inasmuch as the District Judge had no jurisdiction 
to order him to repay any money to. Court. 

Upon hearing both sides, it appears that the beneficiary of this 
estate thinks that the petitioner executor has been mis-appropriat- 
ing money and submitting untrue accounts to the District Judge. 

If that be the position, it is open to the opposite party to apply 
to the Court under Section 263(e) to revoke the grant of probate 
to the petitioner on the ground that he has exhibited an account 
which is untrue in a material respect. It is aleo to be noticed 
that under Section 221 the executor is entitled to take from the 
estate the costs of a litigation in which he was engaged to protect 
the estate. 

The Rule is mace absolute. The order of the District Judge 
directing the petitioner to pay any money is set aside. Having 
regard to the circumstances of this case, parties will bear their own 
„costs in this Court, _ 


P, Re Rule made absolute, 


1937. 
Sanaan? 
Promothanath Dutta 


(1) (1910) 12C. L. J. €o2. 
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- APPELLAT E CIVIL. . 
Before Mr. Justice M, C. Ghose and Mr. Justice 
R. C. Mitter. 
‘vn, Sm, PANNASUNDARI DEBY, SHEBAIT OF SREE SREE 
Te, GOPAL JIU THAKUR, RADHA GOBINDA 
na JIU THAKUR, ANNAPURNA 
a e THAKURANL AND 
— SHIVA THAKUR 
T. 


BENARES BANK LTD. AND ANOTHER, * 


Hindu Idols, their establishment and consecration~ Deed of endowment—~ 
Provisions for Debsheba and devolution of Shebaitshif—Debutier, creation 
of, whether absolute and genuine or illusory and nominal—Adverse possess 
sion against the Shebait, when against the idol—Conversion into sscular 
property, whether warranted by Hindu Law. 


In 1846 a Hindu lady purchased inter alia a piece of basta with pucca 
structures at Bally, began to reside there and later on ,established two deities 
in the said house. In 1852 he executed her first deed of endowment in favour of 
the idols. It was recited that out of Rs. 52480 which belonged to her she made 
a gift of Rs. 50,000 to the deities, The Debsbeba was to be carried on with the 
interest of the said sum or from the income of the properties which may be 
acquired by employing the said sum or any portion thereof. There were provi- 
sions for devolution of Shebaitship also. The next day the said sum was lent 
out to one of her sons and a widowed daughter-in-law on mortgage of their 
Zemindaries but as they failed to pay, she brought a suit to enforce the mort- 
gage, obtained a decree and in execution thereof purchased the mortgaged 
properties. In 1859 she executed and registered her second deed of endowment 
whereby she formally transferred to the idols the said house at Bally together 
with properties purchased at the aforesald mortgage sale, and a considerable 
amount of ornaments and moveable properties. Shebaits were named and the 
deed purported to create an absolute debutter. She was a pious Hindu widew of 
a Brahmin family of affluent means and was the daughter of a piong Hindu. 
She had no debts and no motive to create a fictitious debutter. Six temples 
were also built in the said house at Bally 1 


Held, that in these circumstances, in the absence of evidence to the contrary, 
the onus being on the defendants, the debutter was a genuine and absolute one, 
the money allowance reserved for the personal benefit of the widowed daughter- 

*Appeals from Original Decrees Nos. 74 to 76 of 1924, against the decrees of 
Rajendralal Chakravarty, Esq., Subordinate Judge, Second Court of Hooghli 
(at,Howrah), dated the 22nd of December, 1933 in Title Suit Nos. 505 of 1933, 
340 of 1933 and 116 of 1933 respectively. 
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ə in-law who was not the Shebait being very smal] and comparatively an insigni- 
ficant amount. i 
Performance of the Idol's Pujas is usual in a Hindu household for no Hindu 
would neglect the actual Puja in the house where he is residing. The Pujas 
would be offered whether the Idols-have property or not. The offering of Pujas 
would not necessarily lead to the inference that it was done in acknowledgment 
of the Idol’s title to the endowed properties. 


An Idol acts throvgh its Shebait, prosecutes and defends’ sults es its ` 


Shebait. Its Shebait is its protector and defender of its rights An exclusion of 
the Shebait accordiagly from the endowed properties can have the effect of 
excluding the Idol from it. An exclusion of a Shebait from worship and the 
endowed properties miy have only the effect of excluding him from his office. 
The effect of time following the exclusion of the Shebait from the endowed 
Properties may have the effect of extinguishing the Idol's right to the property 
or may have an adverse effect upon his right to the office only, This would 
depend upon intention with which the acts of dispossession are done. In all 
cases of adverse possession the extent of the interest acquired: by adverse posses- 
sion depends upon the assertion of Intention expressed or necessarily implied 
of the wrong doer when dispossessing and keeping out of possession the rightful 
owner. When, therefore, a Shebait is turned out and kept out of the endowed 
properties by a person who has no . title on the assertion that the property is his 
and not of the Idol’s, the adverse possession is against the Idol also and if its 
duration is sufficiently long the Idol loses the right to the property. The physi- 
cal presence of the Idol on the property and the fact that Pujas were performed 
by the wrong-doer are not material. 


Surendra Krishna Ray's case (1) and Damodar’s case (2) referred to. 


Where a Mohant or Shebait sells the endowed properties to a stranger who is 
to hold it as his personal property, the possession of the purchaser becomes 
adverse tothe Idol from the date of hls purchase and possession, if the gale 
is valid, 

When the sale or transfer is by the Mohant of some item of the endowed 
property or the whole of it in excess of his powers and the suit for possession is 
by the succeeding Shebait, the possession of the purchaser becomes adverse to 
the Idol from the date of bis succession. 


Nahant Ram Charan Dass v. Naurangilal (3) and Mahadeo v. Karia 
Bharati (4) followed. - 


Bdtri Narayan v, Kailash (5) doubted. 


It is only the acceptance of the office of Shebait by a person who has a legal 

title to it, that prevents bim from prescribing against the Idol on the principle 

_ that he then becomes in law the protector of the Idol’s interest and its natural 

defender against all attacks thereon by strangers and go cannot be heard to say 
that he preferred his personal interest over his duty. 


(1) (1932) I. L. R. 60 Cale. 54. 

(a) (1910) L. R. 37 L. A. 147 ; 12C. L. J. 110. 

(3) (1933) L. R. 6o I, A. 124 ; 57C. L. J. 229. 

(4) (1934) L. R. 62 1. A. 47. (5) (1925) 93 I. C. 303. © 
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_ Ganga Prosad Chaudhury v. Kuladananda Ray (1) and Surendra Krishna 
Roy’s case (2) followed, : 


For conversion of debuttar properties into a secular one, the act must be 
a conscious one $. ¢., expressly intended to have that effect. 


Per Miter, ¥.:—The theory of conversion of debuttar properties to secular 
properties by consensus of the family members has no warrant in Hindu Law 
and is against Hindu conception. Appropriations of Idol's properties or what 
has been given to religious uses and purposes are condemned in unequivocal 


` terms. 


Bhupati Smrititirtha’s case (3) and Manu’s Sloka (XI, 26) referred to. 
Appeal by the Plaintiff. 
Suit for declaration that certain properties are the Debutter 


properties-of certain Idols and are not liable to be attached and sold 
in execution of money decrees obtained by the principal defendants 


_ against one Rajendra Nath Sanyal. 


The material facts will appear from the judgment, 
Messtis, Atul Chandra Gupta, Satis Chandra Sinka (for Nani 


` Bhusan Mukherjee) for the Appellant. 


. Messrs. Hemendra Kumar Das, Anil Chandra Ganguly for the 
Respondents in 74 only. 


M+, Amiruddin Ahmed for the Deputy Registrar in 75. 
CGAY 
The judgments of the Court were follows :— 


R. C. Mitter, J. :-These three appeals arise out of three 


` suits for declaration that a house at Dharmatolla Lane in Bally on 


an area of about 6 bighas and a garden in the same locality on an 
area ofabout 17 bighas are the debutter properties of the Idols 


` Sree Sree Gopal Jiu Thakur and others are not liable to be attach- 
. ed and sold in execution of money decrees obtained by the princi- 


pal defendants against one Rajendra Nath Sanyal, The Idols 


. have brought the suits represented by their alleged shebait Panna 


Sundari Debi, who is no other person than the wife of the said* 
Rajendra Sanyal. The suits have been instituted as the execut- 
ing Courts have rejected the claims of the Idols preferred by Panna 


- Sundari to the properties in suit. 


A short genealogical table is necessary for following the events 
which have a material bearing on the controversies between the 
parties, 


(1) (1925) go C. W. N, 415, 
(2) (1932) I. L. R. 6o Cale, 54 (72, 73 and 74). 
e (3) (1¢09) I. L. R. 37 Calc. 128 ; 10 C. L. J. 355. 


Vor. LXVI.| nion court. — 


DEBNATH SanyAL—Kanak Mont. 
Died 25-5-1837 oo 3-1-1865. 


l l I l | 
Srinath =Muktokeshi Janaki Sitanath Dina Nath Jadu 
D. 20-1-1893 D. 16-9-1877 ( eased =Broja Kumari D. 1829 D. 2-9-1 
Debnath) l = Nitya Kali 
Gobinda 
D. 1849 Adopted in 
1877 
Uday (said tobe Rajendra 
adopted by æ Panna Sundari. 
Braja Kumari) 
(D. 2-4-1895) 


Debnath was a very wealthy man of Kulgachi in the District 
of Burdwan, His wife Kanak Mani was the only daughter of a 
very rich man, Rash Behary Brojobashi. Deb Nath was the execu 
tor of the estate of Rash Behari and Kanak Moni was the survi- 
ving executrix to her husband’s estate after Sita Nath’s death. The 
surviving sons of Deb Nath were the beneficiaries under his Will. 


In 1245 litigations among the members of the family began. 
Sita Nath left a Will by which he appointed Jadu his executor. 
His widow Braja Kumari disputed the Will, At Sita Nath’s death 
Braja Kumari was with child. A posthumous son was born, 
named Gobinda Nath. In 1845 Braja Kumari broughta suit 
valued at 13 lacs odd on behalf of her son Gobinda Nath against 
Jadu by which she claimed possession of the properties left by Sita 
Nath (Suit No. 26 of 1845). During the pendency of the suit Go- 
binda Nath died and Braja Kumari purported to adopt a‘person, 
Uday, (whose name is very important in the appeals before us) 
under an alleged verbal authority from her husband. In 1847, 
Jadu on his own behalf and as executor to the estate of Sita Nath 
brought the suit against Kanak Moni in which he claimed 11 lacs 
odd on the ground that the said money which belonged to Deb- 
nath had been taken by Kanak Moni, his father’s executrix (Suit No, 

47 of 1847). The family had their ancestral residence at Kulgachi, 

On the zoth June 1846 Kanak Moni purchased for Rs. 1400 a 
piece of dastw with pucca buildings, garden and tank at Bally from 
Ram Prosad Kongar (Ex. 7 (a)-r1-1). The area is stated to be 
about 4 bighas in the conveyance. She began to reside there, 
From its description I have no doubt that this dwelling house was 
her stridhan and is the house mentioned in item No. 2 of the plaint, 
although its present measurement is stated to be about 6 bighas 
odd. In the said house she established two deities Sree Sree Gopal 
and Sree Radha Govinda Jiews. The exact time when she conse- 
crated the deities cannot be ascertained, but it wfs certainly befare 
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the year 1852. While the appéals against the decrees passed in 
Suit No, 26 of 1845 and No. 47 of 1847 were pending im tke Sude 
der Dewany Adalat (Appeals Nos. rro and rrr of 1852) the parties 
thereto composed their differences and filed petitions of compro- 
mise on the basis of which the said suits were disposed of. Braja 
Kumari admitted her husband’s Will to be genuine and also admit- 
ted that the adoption of Uday was invalid, she having in fact no 
verbal authority to adopt from her husband. Jadu made over 6 
annas share of the properties described in the compromise peti- 
tions to Brojo Kumari as being her husbana’s properties and Brajt 
Kumari absolved Jadu from her claim for mesne profits. She was 
to take also six annas share of the debts due from debtors amount. 
ing to Rs. 1,93,0¢0 odd and bear six annas share of the liability of 
a loan of Rs. 1,13,000 odd due to Protap Sing Dugar and others. 
The claim for money against Kanak Moni was given up by Jadu, 
he admitting all moneys which came to her hands as executrix had 
been spent by her for the benefit of the estate. Kanak Moni gave 
up all claims to “moveable, immoveable or to any other properties 
left by her husband” (11-25 I. 44-47) [the translation in the paper- 
book is inaccurate, the words “left by my husband” should be 
after the words “or to any other properties”]. These petitions of 
compromise were filed on the 24th June, 1852, 

On the same day Kanak Mori executed the. first ceed of 
endowment in favour of the two idols she had already established. 
(Ex. 1 (a)}-r1-7). In the deed, which was executed with the consent 
of Jadu and Braja Kumari, it is recited that a sum of Ra. 52480 
which belonged to her was in deposit with Babu Prosonno Kumar 
Tagore carrying an interest of 5 per cent per annum. Out of this, 
she made a gift of Rs, 50,0co to the deities. The debsheva was 
to be carried on with the interest of the said sum- or from the 
income of properties which may be acquired by employing the 
Baid sum or any portion thereof. The deed contemplated the 
investment of the said sum on mortgages or purchases of immovea; 
ble properties, She was to be the first shebait. She, geserved 
the right of making rules for the devolution of the office of 
shebaitship and if she died without making such rules her heirs 


“were to be the succeeding shebaits. On 25th June, 1852 (next day) 


the sum of Rs. 50,000 was lent out to Jadu and Braja Kumari 
on mortgage of their Zemindaries etc. The mortgagors having 
failed to repay she (Kanak Moni) instituted a suit to enforce the 
mortgage in the Supreme Court at Calcutta, recovered a decree 


‘and in execution purchased the mortgage properties on various 
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dates between February 1854 and October 1856. On the 2oth 
° July, 1859 she executed and registered another deed of endow- 
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ment (Ex. 1-11-38). By this deed, she formally transferred to the Sm. Pannasuidari 


Idols established by her as also the Idols of her father, her dwelling 
house at Bally and the properties she had purchased at the afore- 
said mortgage sales and a considerable amount of ornaments and 
moveable properties. She appointed Uday to be the shebait after 
her, and gave the latter the power to nominate his successor. The 
deed according to its purport creates an absolute debutter. This 
deed is the foundation of the claim of the plaintiff deities in the 
suits before us. The principal defendants challenged this deed 
as a paper transaction and never meant to be acted upon, and the 
debutter according to them was illusory. The Subordinate Judge 
has accepted the defendants’ contention and the first point for us 
to see ifthe finding of the Subordinate Judge on this point is 
correct. The Subordinate Judge has also found that if this deed 
represented a genuine transaction, only 4 bighas out of 6 bighas 
on which the house stands was iscluded in it and the garden 
(property No. 1 of the plaint) and the rest of plot 2 of the plaint 
(the house) are not covered by it. From the description of the 
properties dedicated by this deed (Ex. 1), Ihave come to the 
conclusion that the whole of property No. 2 of the plaint (house) 
is dealt with by it but there is nothing in the deed by which it 
can be said with any amount of certainty that the garden (property 
No. 1) was also dedicated, 

On the evidence on the record I cannot, however, hold that 
the debutter made by Ex, 1 was illusory. Kanak Moni had estab- 
lished the deities and in 1852 had executed a formal deed by 
which she made permanent provision for the worship of the deities. 
She had established the Idols in the house. By Ex. x which 
was executed seven years later she expressly made the said house 
the property of the Idols. In this document she recites that she 
° had been carrying on the worship in accordance with the provisions 
of hef deed of endowment of 1852. I do not see why these 
recitals in an ancient document should in the absence of any 
evidence to the contrary be brushed aside, Kanak Moni was 
a pious Hindu widow of a Brahmin family of affluent means, She 
was the daughter of a pious man, a Brojobashi. She had removed 
from Kulgachi to Bally, a place on the banks of the holy river 
Bhagirathi (River Hooghly). She had no debts and no motive 
to create a fictitious debutter. More than six substantial temples 
were built in the said house, (the reasonable inference is that ghe 
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built them),,and the Idols were located there. In these circums- 
tances, inthe absence of any evidence to the contrary, the onus y 
being on the defendants, I cannot but hold tat the debutter 
created by Ext. r was a genuine debutter and that on the princi- 
ples formulated in Pande Har Narayan’s case (1r) it was an 
absolute one, the money allowance reserved for the personal bene- 
fit of Braja Kumari who was not the shebait being very small and 
comparatively an insignificant amount. The fact that she made 
Uday the shebait and excluded ber heirs from the office was not 
panatural. Her eldest son was a lunatic and without issue and 
her relations with her son Jadu were not happy. No doubt in 
1852 ber differences with him were composed but only for a short 
time, for in 1854 sbe had to sue Jadu to recover the dues on the 
mortgage. On these facts, I hold that the house at Bally which 
is the second item of property in svit was the absolute property of 
the deities. 

Two further questions arise, namely, (i) whether the title of the 
Idols have been extinguished by adverse possession and (2) whether 
the properties were by acts of the memters of the family converted 
into secular property. 


On the view I am taking on the first of the aforesaid questions 
the second question does not arise, my view being that long before 
1894 the title of the Idols to the house had been extinguished by 
adverse possession, The facis bearing upcn the question of 
adverse possession can be summarised as follows:—Kanak Moni 
died on the 3rd January, 1865. On her death Uday became 
Shebait according to the tenor of the deed of endowment Ext. 1, 
but he was not allowed by the descendants of Kanak Moni to 
exercise any acts of possession over the Debutter properties or to 
perform the Sheba: of the Idole. He was excluded from the 
debutter properties and from his office. He lived up to the year 
1895. Shortly after the death of Kanak Moni, Muktakeshi made an | 
application to the District Judge of Burdwan under Act 35 of 1858 
for adjudging her husband Sreenath, a lunatic. The inquisition 
was held and the properties of Sreenath was made over by the 
learned District Judge to the Collector of Dinajpur as representing 
the Court of Wards. Tbis was apparently under section 11 of the 
said Act. The properties so made over included the house in suit. 
The Collector took possession in August, 1878 and remained in 
possession till the rst February, 1298 (Ex. L~II—279). There is 
no evidence that Jadu who died in 1876 or anybody else assumed 

@t) (1921) L. R. B L A, 143; 25 C. W. N. 961. 


“Von. LXVI.J HIGH COURT. ` 395 


the functions of Shebait of the endowment created by Kanak Moni enter 
after Kanak Moni’s death or were in possession of the properties 1937;, 
dedicated by her in acknowledgment of the Idols’ title. The Sm, pannesundari 
witnesses haye been examined by the plaintiff. All the three Deby 
persons say that the Idols’ pujas were performed by the descendants Benares Bank, Ltd. 
of Kanak Moni. That is usual in a Hindu household, for no Hindu R C. Mitter, g. 
would neglect-the actual puja, i. e„ neglect to ofr dk2g and ma 


flowers to deities located in the house where he is residing. The 
Pujas would be offered whether the Idols have property or not. The 
offering of Pujas would not necessarily lead to the inference that it 
was done in acknowledgment of the Idol’s title to endowed pro- 
perties. Of these witnesses Probodh Chandra Mukherjee who was 
only 63 yeais old in 1933 said Jadu acted as Shebait. He was only 
about 5 years old when Jaduidied and is therefore not competent 
to speak on the subject. 

Shortly after, possession was taken by the Collector of every- 
thing as the property of the lunatic Sreenath, Muktakeshi dedicated 
her personal property at Dianhat to the Idols. [Ex. 1(b)—II—gg]. 
She was to be the first Shebait under her deed and then Nitya Kali, 
who was given the power to appoint her successor. If the 
incomes of the properties dedicated by Kanak Moni were being 
applied for Deb-sheba or the said properties dedicated by her, 
treated still as Debutter one would have expected a reference in the 
recital of Muktakeshi’s deed tothe deed of the endowment of 
Kanak Moni and a possible explanation why the additional endow 
ment was being made by her. The possibility is that Muktakeshi 
endowed her properties because at that time there was no visible 
fund from which the worship of the Idols should be permanently 
maintained. The fact of the Collector having taken possession may 
by itself be an equivocal fact but the said fact when taken with 
Muktakeshi's deed and the whole course of conduct of the members 
of the family at different periods of time, coupled with the fact that 
” Uday was excluded and never preferred his claim as Shebait lead to 
the conclusion that the properties dedicated by Kanak Moni were 
kept in possession of her descendants on the assertion that they 
were their personal properties and not the properties of the deities, 

Sreenath died on the 30th January, 1892, his wife, Muktakeshi, 
having predeceased him by many years. On his death three appli- 
cations were made in the Original Side of this Court by three 
persons, for letters of administration to his estate. One such appli- 
cation was made by Rajendra, another by Uday and the third by 
Ishan who was the nephew of Debnath., These ‘applications were 
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disposed -of by compromise dated 6th September, r894, 
(Ex. O—II—54), as a result of which Rajendra got 8 annas share 
and the house and garden in suit, Uday 5 annas share and Ishan 
3 annas share. The compromise pelition was also signed by Nitya 
Kali, Rajendra made an application on 17th April, 1896 to the 
Board of Revenue for release of this share allotted to him by the 
compromise Ex. O from the management of the Collector including 
the house and garden now in suit. In1gco he mortgaged them 
along with other properties to Raja Janaki Nath Roy as his personal 
property and thereafter mortgaged them several times. When the 
respondents to these appeals attached them, he filed objections 
under section 47 of the Code and took all possible and impossible 
objections but never breathed that they were the Idols’ properties, 
He ultimately agreed to pay the Benares Bank their dues in instal- 
ments and when all resources had failed him, he turned a pious man 
and declared what he had all along treated as his personal property 
to be Debutter and under the convenient plea of old age with the 
imagined inability to discharge the deities of a Shebait, which he 
never had discharged at any time, appointed his wife Pannasundari 
to be Shebait under his mother’s long neglected deed [Ex. 2(a) 
dated rst May, 1931—II—209]. My finding on these facts are: 

(i) the Shebait, Uday, was excluded from the worship and the 
properties under a claim that the properties were secular properties 
which had descended from Kanak Moni to her natural heirs, The 
period of exclusion was from 186s, at least from 1873, to 1895 
when Uday died; 

(ii) that Rajendra never acted as Shebait,i.e., never placed 
himself in a fiduciary relation with the Idols at any time from 1898 
when got possession of the house and garden is suit till these suits 
and that the recitals made by him in Ex. a(a), the deed by which 
he appointed his wife Shebait, which state that he had been in 
possession as Shebait and discharged the duties of a Shebait, are 
false recitals; ` 

(iii) that the idols were located and are located in the Rouse in 
suit and Pujas offered to them but that is not in acknowledgment of 
their title to the house in suit. 

On these findings the question of adverse pcssession can be 
decided in one way only, that is, against the Idols, An Idol acts 
through its shebait, prosecutes and defends suits through its she- 
bait. Its shebait is its protector and defender of its rights. An ex- 
clusion of the shebait accordingly from the endowed properties can 
have the effect of excluding the Idol from it. I do not say that that 
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e Must necessarily be the effect, An exclusion of a shebait from wor- 
ship and the endowed properties may have only'the effect of ex- 
cluding him from his cffice. The effect of time following the 
exclusion of the Shebait from the endowed properties may have thé 
effect of extinguishing the Idol’s right to the property or may have 
an adverse effect upon his right to the office only. This would 
depend upon intention with which the acts of dispossession 
are done. In all cases of adverse possession the extent of the 
interest acquired by adverse possession depends -upon the assertion 
of intention- expressed or necessarily implied of the wrong-doer 
when dispossessing and keeping out of possession the rightful owner. 
When, therefore, a Shebait is turned out and kept out of the 
endowed properties by a person who has no title on the assertion 
that the property is his and not of the Idols, the adverse possession 
is against the Idol also and if its duration is sufficiently long the Idol 
loses the right to the property. The physical presence of the Idol 
on the property or the fact that-pujas were performed by the wrong- 
doer are not material. This I take to be the decision both of this 
Court and the Judicial Committee in Surendra Krishna Ray's case 
(1) affirmed subnominee Sri Sri Bhubaneswari Thakurani v. Brojo 
Nath (2). This I take to be the principle also underlying Damodar 
Das’s case (3), where a Mohant or Shebait sells the endowed 
properties to a stranger who is to hold it as his personal property, 
the possession of the purchaser becomes adverse to the Idol from 
the date of his purchase and possession, if the sale is void. This 
is on the principle that the shebait or Mohant is kept out of posses- 
sion by the purchaser on an assertion that the property is his and 
not of the Idol When the sale or transfer is by the Mohant of 
some item of the endowed property or the whole of it in excess 
of his powers and the suit for possession is by the succeeding 
shebait, the possession of the purchaser becomes adverse to the 
Idol from the date the euccession opens on the ground that the 
sale or transfer is not absolutely void and as the purchaser has the 
right to remain in possession as long as his transferor is alive and 
is the Afohant or shebait and his pcssession is referable to a 
lawful title, his vendor or transferor having no right to challenge 
his transfer and recover possession. This I think is the principle 
deducible from the cases of Mahant Ram Charan Dass v. Naurangi 
Lal (4) ard Mahadeo Prosad v., Koira Bharati (5) where their 


(3) (1922) I. L. R. 60 Calc. 54. 

(a) (1937) 63C. L. J. 572; 41 C. W. N. 963 (P. C.). 
(2) (1910) L. R. 37 I A. 147 ; 1. L. R. 37 Calc. 885; 12C L. J. rto, 
{4) (1933) L. R. 601. A. 124 i §7 Cc ik 229. . 

(5) (1934) L. R. 621, A. 47; 61C. L. J. 122 
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Lordships of the Judicial Committee explained and distinguished 
the cases of Gaanasambandha Pandara v. Velu (1) and Damodar 
Das v, Lakhman Das (2) on the ground that the alienation in 
these cases being of the Mohan and of the endowed properties 
were absolutely void. In view of the decision of the Judicial 
Committee in Makant Ram Charan Dass’s case (3) and Mahadeo 
Prosa@s case (4) it may bea question as to whether the actual 
decision in Padri Narayan v. Kailash (5), on the basis of which 
the decision in Mahant Parkas Das v. Mahant Janki (6) mainly 
proceeded, wasa correct one. I hold accordingly that the title 
of the Idols has been extinguished by adverse possession on the 
part of the natural heirs of Kanak Moni before the year 1894, the 
exclusion of Uday being the exclusion of the Idols from the pro- 
perties in suit. 

I also hold that the possession of Rajendra was also adverse 
to the Idols. Uday having died without appointing any shebait 
in his place Rajendra being the sole surviving heir of Kanak Moni 
at Uday’s death would have no doubt succeeded to the shebait and 
would have had a legal title to hold and possess the Idols’ pro- 
perties e.g. the house in suit, assuming thatthe idols had a 
subsisting title to the same at Uday’s death. But Rajendra never 
accepted the office. From before Uday’s death he asserted his 
personal right tothe same and got them in his personal right by 
Ex. O. After Uday’s death he did not at any time act as shebait 
and continued to exercise acts of pessession and ownership in 
his character as fullowner. The mere fact that in law he would 
become the Idol’s shebait on Uday’s death would not in my view 
prevent him from prescribing against the Idols. No fiduciary 
relation with the Idol existed between him and the Idols ; he never 
accepted the office of shebaitship. The view 1 am taking is 
supported by the decision in Ganga Prosad Choudhury v. 
Kulananda Roy (7) where Makham who had been expressly named 
a shebait inthe debutter deed was allowed to prescribe against ~ 
the Idol onthe ground that he never accepted the office.® It is 
also supported by the)fobservations of Rankin, C, J. in Surendra 
Krishna Ray’s case (8). It is only the acceptance of the office 
of shebait bya person who haga legal title to it, that prevents 


(1) (1839) L» R. 271. A. 69; I. L. R. 23 Mad. 271 
(a) (1910) L. R. 37 I. A. 147 ; I. L. R. 37 Calc. 885 ; 12 C. L. J. ito. 
(3) (1933) L. R. 60 I. A: 124 ; 57 C. L. J. a: 

R. 621. A. 47; 61 C.L. J. 

I. ©. 303. (6) <1ga6) I. L.R. 2 Luck, 229. 
g) (1925) 30 C. W. N 
{ 8) (1932) 1. L. R., 0 Cals 54 at 72, 73 and 74. 
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him from prescribing against the Idol on the principle that he 
then becomes in law the protector of the Idols’ interest and its 
natural defender against all attacks thereon by strangers and so 
cannot be heard to say that he preferred his personal interest 
over his duty. The possession of Rajendra was of a sufficient 
length of time and it alone, in my judgment, has the effect of 
extinguishing the title of the Idols, I aecordingly hold that the 
suits have been rightly dismissed. Inthe view I have taken on 
the question of adverse possession, it is not necessary to decide 
whether the compromise of the year 1894 (Ex. O) made the pro- 
perties in suit secular. However, I am of opinion that it did not 
for the following reasons : 

(i) The questions whether the debutter properties can bs 
converted to secular properties was never before the mind of the 
parties then. For such conversion the act must be a conscious 
one i.e. expressly intended to have that effect. In 1894 the 
parties hadin view only the question of adjusting their claims 
to Sreenath'’s properties and divided them in certain shares on 
the footing that all the items were the personal properties of 
Sreenath, 

(ii) All the members of the family were not parties to Ex. O. 
Pannasundari and Rajendra’s son Jitendra, who was born then, 
did not join, 

(iii) For the reasons given by Rankin, C. J. in Surendea 
Krishna Ray's case (1) and in cases on the point noticed then, I 
am of opinion that the theory of conversion of debutter properties 
to secular properties by consensus of the family members has no 
warrant in Hindu Law and is against Hindu conceptions. Appro- 
priations of Idols’ properties or what has been given to religious 
uses and purposes are condemned in unequivocal terms by Hindu 
sages. Some of the texts are quoted in Bhupati Smrititirtha’s 
case (2), Manu’s Sloka (XI, 16) being one of the most emphatic 
dnes It runs thus : 

“THe wicked man who misappropriates God-property and 
Brahman-property lives in the next world by the leavings of 
vultures.” 

On the view I have taken on the question of adverse possession, 
: I agree with the decrees made by the learned Subordinate Judge 
and would dismiss the appeals, Appeal No. 74 of 1934 is dismissed 
with costs to the creditor defendant and Appeals Nos. 75 and 76 are 
dismissed but without costs, 


(1) (1922) 1. L, R. 60 Cale. 54 at 72) 73 and 74. e e 
(2) (1909) I. L. R. 37 Calc, 128; 10 C, L. J. 355. 
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M. C. Ghose, J.:—I am of the same opinion. The main 
question is whether the two deeds made by lady Kanak Moni were” 
real deeds of dedication or were merely nominal deeds. In my 
opinion, there would be no doubt that at the moment of the 
execution of the deeds the lady intended them to .bereal. It is 
to be noted that on 2yth June, 1852, when she made the first 
deed of dedication she had on that very day in a compromise with 
her son Jadunath agreed to give up all her claims to her husband’s 
property moveable or immoveable or any other sort; so that 
this Rs. 50,000 which she dedicated on that day.to the Idols was 
the only property left to her out of her husband’s estate. She 
safeguarded it by making the dedication to the idols she had 
established. Later, this money, was taken in loan by her son 
Jadunath and her widowed daughter-in-law Brojokumari but they 
did not pay back the money and she was forced to bring a suit 
and realise the same by sale of their properties. This must have 
caused the revulsion of feelings towards her son Jadunath and ber 
widowed daughter-inlaw. In my opinion, that was one of the 
motives which led to the deed of dedication in 1859 whereby 
she not only dedicated all her properties to the idols but she 
appointed her grandson Uday to bea shebait after her and gave 
him the power to appoint a shebait after him and directed that 
ifamong his own sons and grandsons he found one virtuous and 
well-behaved then. he wovld appoint that person to be the shebait. 
She further went tothe extent of saying that it would not be 
competent to any heir of herself to prefer any claim to the pro- 
perties. However strong her power of division might be, the 
deed was certainly partly actuated by her repulsion of feelings 
towards her son Jadunath and her widowed daughter-in-law Brojo- 
kumari. It is probable, however, as time, the great healing agent, 
passed, she gradually came to return to a feeling of more normal 
affection towards her son Jadunath and probably on that account 
she before her death in 1865 took no step to have Uday succeed® 
her as Shebait. It does not appear that the propertids were 
registered and mutated as the properties of the idols and it does 
not appear that Uday after her death made any claim for the 
office of shebait:; Indeed, when the natural heirs of Kanak Moni 
had taken possession of the property and when on the petition 
of the wife of the lunatic son, the District Judge took 
the property and made it over to the Court of Wards, Uday 
applied to the Court of Wards for an.allowance on the ground 
that- he was theeadopted grandson of the lady Kanak Moni and 
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e not on the groiind that he as Shebait was entilléd to thé whole 
of the property on bshalf of the Idols, The petition was rejected 
on the ground that the adoption of Uday had not been established 
to be valid, It is clear, therefore, that from the death of Kanak 
Moni, the property was taken over by her natural heirs as secular 
property adversely to the Idols, The mere fact that the Idols 
continued to be worshipped does not prove the intention, Ina 
pious family, pious persons, specially pious ladies, continue to 
worship the family Idols even if there be no properly wherein the 
worship is to be done. In such a case, the worshippers themselves 
pay the cost of the worship. Itis worthy of note that when in 
1877 Muktakeshi, the wife of the lunatic son, dedicated her only 
little property to the Idols, ste made no mention of any previous 
dedication of property by Kanak Monito the Idols. When after 
the death of the lunatic, the' persons who claimed to be the only 

‘heirs of Kanak Moni applied to the High Court for letters of 
administration, there-was no allegation by anyone that it was the 
idols’ property. They openly claimed the property as secular 
property and by compromise they divided the property among 
themselves as secular property. Rajendra who was an adopted son 
of Jadunath got 8 as share of the property and - he. proceeded from 
the time of taking possession to squander it right and left. The 
first mortgage he made of the property was in 1900, He made 
subsequent mortgages and in 1917 Raja Janaki Nath Roy, the 
mortgagee, had a sum of over Rs, 2,00000 due: on bid mortgage 
and Rajendra was forced to sell away nearly all his property to 
pay up the mortgage. Apparéntly, the two plots of land now in 
suit and another plot were the only property left after the clearance 
of that mortgage. But still his debts went on. The three present 
suits arose out of claims by three decree-holders who had obtained 
decrees, (1) over Rs, 22,000, (2) over Rs, 53,000 and (3) over 

Rs. 11,000, in all over Rs, 86,coo, When the Benares Bank, the 
defendants in the first case applied for execution and attached the 
two plots now in suit and certain other lands, Rajendra made a 
compromise with them whereby one small plot of r bigha 8 
cottahs and odd which he had gifted to his son in 1926 was released 
by the decree-holders and Rajendra promised to pay the decretal 
‘sum by instalments, He did not take up the position that the 
lands in suit were the property of the Idols, Afterwards, as he 
did not pay up the decree, the decree-holders proceeded to take 
execution. Rajendra made an objection to the execution and 
took various grcunds but nct the gtound that the propetty belonged 
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to the Idols. His objectiion was made on 18th November, 1930, 
Thereafter, on 1st May, 1931, he made a transfer cf the office 
of Shebait to his wife, the plaintiff. Apparently, he was conscious 
that his objection to the execution would fail and actually it was 
dismissed shortly afterwards in July, 1931. In this position, there 
can be no doubt that Rajendra all his life treated the property 
as secular property. Indeed, he bas wasted away nearly the whole 
of the property and now when the arcestral residence was also to 
be lost, he thought the only way to save it would be to go back 
and assert the claim of the family Idols and transfer the office to 
bis wife. 

The whole claim ig a pretence on the part of Rajendra. He 
having treated the property all his life asa secular property, it is 


-not open to him through his wife to claim it now on behalf of 


the Idols. The Idols were dispossessed in 1865 on the death 
ofthe lady Kanak Moni, Since then, they were worshipped as 
family Idols but no one asserted or allowed any claim to any pro- 
perty on behalf of the Idols. 

I agree that the appeals must be dismissed. First Appeal No. 
74 of 1934 is dismissed with costs and First Appeals Nos, 7s and 
76 are dismissed without costs, 


S Cy Re Cy ` Appeals dismissed, 


Before Mr. Justice S, N. Guha and Mp. Justice C. Bartley, 
MOHINI MOHAN SAHA 


v. 
DEB NARAIN SAMANTA & OTHERS.* 


e 
Loan by handnote—Delivery of documents of title to immovable property— 
Intention to create a security thereon— Mortgage, if created — Mortgage by 
delivery of title deeds—What must be proved—Title deeds, if can be 
deposited under an oral agreement to cover present and future advances— 
Indian Evidence Act ( I of 1872 ) Sec. 91—Oral agreement as to any matier 

on which the document is silent, if can be adduced. 


The father of respondents Nos. t to 5(b) took a Joan of Rs. 12,800 from the 
plaintiff and handed over to the latter his title deeds in respect of his tices 


“Appeal from Original Decree No. 128 of 1934, against the decree of 


Ngraoath Mukerjeep Esq., Subordinate Judge of Burdwan; dated the 28th of 
Match, 1934. 
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mill and the site thereof and of the adjacent land and garden. Od the toth 
“of March, 1992, a memorandum creating collateral security for the amonnt of 
Rs. 12,£00 was made; in the memorandum the words “collateral security for 
due payment of Rupees Twelve thousand and Five hundred only” were used, 
Thereafter, there was an oral agreement and the father of respondents Nos. 
1 to s(b) stated that he would take loan upto a maximum of Rs. 20,000 and 
that the deposit of title deeds would be the security for loan upto the said sum 
of Rs. 20,000. Thereafter on the 6th of April. 1939, the father of respondonts 
Nos. 1 to s(b) executed a promissory note for Rs.2,500 in favour of the appellant 
and took a loan of that amount from the appellant. On a claim by the appel- 
lant that a mortgage was created by delivery of documents of title to Immovable 
property with Intent to create a security thereon, in respect of the transaction of 
loan evidenced by the promissory note for Rs. 2,500: 

Held, that a mortgage was created by the transaction evidenced by the 
handnote, by the deposit of title deeds, and by the force of the prior express 
oral agreement between the parties concerned that the title deeds deposited 
were to cover the present and future advances upto Rs, 20,000, 

In the case of a mortgage by celivery of title deeds, the debt must be proved ; 
the deposit of title deeds has to be established ; and the Intention, that the title 
deeds deposited as a part of the transaction should be security for the debt, 
made ont. 

A mortgage by delivery of title deeds as contemplated by law, is not created 
when the deeds are deposited before any money is advanced with a view to 
prepare a further mortgage, and when there is no express agreement that they 
shall stand as security for further advances. 

Title deeds may be deposited under an oral agreement to cover present and 
future advances. As each advance is made, it becomes a charge upon the pro» 


perty comprised in the title deeds from the force of the prior oral agreement that 
it shall be so, 


Exparte Langston (1); Exparte Whitbread (2); Yaitha Bhima v, Haji 
Abdul Vyad Oosman (3) referred ro. 

Sec. 91 of the Indian Evidence Act, 1872 is no bar to adduce oral evidence as 
the oral agreement between the parties did not relate to the transaction In which 
the amount of Rs. 12,500 was advanced and as it was open to the parties to prove 
a separate oral agreement as to any matter on which the document creating 

duture advance was silent. 
Appeal by the Plaintiff. 
Suit based on a handnote on the footing that a mortgage was 
created in respect of the loan of Rs, 2,500 advanced by the delivery 
of title deeds, 


The material facts will appear from the peni 


Dr. Bijon Kumar Mukherjea and Mr. Biswanath Naskar ir 
the Appellant. 
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Mr, Apurbadhan Mukerji for the Respon ients, 


Mr. Pannalal Chatterjee for the Deputy Registrar, 

CAV 

The judgment of the Court was delivered by 

S. N. Guha, J. ¢—The question for consideration in this appeal 
is whether a mortgage was created by delivery of documents of 
title to immovable property with intent to create a security thereon, 
in respect of a transaction of loan evidenced by a handnote execut- 
ed by Janaki Nath Samanta, the father of the respondents Nos, 1 
to 5(b) in this appeal, in favour of Mohini Mohan Saha, the 
appellant on the 6th of April, 1932, for Rs. 2,500. 

The evidence in the case before us establishes the position that 
before the handnote in question, Ex. 3 in the case, was executed, 
Janaki Nath Samanta handed over to the appellant his title deeds 
in respect of his rice mill at Burdwan and the site thereof and of 
the adjacent land and garden. On the date on which the title 
deeds were delivered, a loan of Rs 12,500 was advanced by the 
appellant, and Janaki Nath Samanta stated that he would take loan 
up to a maximum of Rs. 20,000 and that the deposit of title deeds 
would be the security for loan up to the said sum of Rs. 20,000, 
This position is clearly made out on evidence coming from the 
side of the appellant; and we see no reason to hold that the 
evidence was untrustworthy and unreliable, as we were invited to 
do on behalf of the respondents in this appeal. It would appear 
that on the evidence, the Judge in the Court below came to the 
conclusion that it might probably have been intended that the 
second advance of Re. 2,500 would come to be covered by the 
previous delivery of title deeda when an amount of Rs. 12,500 was 
advanced ; but as there was no fresh deposit of title deeds, it could 
not be held that there was any delivery of title deeds for the second 
handnote for Rs. 2,500 froma “mere tacit intention” of the parties 
concerned. On the above conclusion the decision was given by thee 
learned Subordinate Judge in the Court below, that so fas as the 
handnote of Rs, 2,500 was concerned, there was no mortgage. In, 
our opinion, the decision is erroneous and cannot be supported. 

lt is well settled that in the case of a mortgage by delivery of 
title deeds, the debt must be proved ; the deposit of title deeds has 
to be established ; and the intention that the title deeda deposited 
as a part of the transaction should be secyrity for the debt made 
out. It may further be taken to “be established on authorities, 
that a mortgage , by delivery of title deeds as contemplated by law, 
is not created when the deeds are deposited before any money is 


~ 
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e advanced with a view to prepare a future mortgage, and there is no 
express agreement that they shall stand as security for future 
advances. Title deeds may be deposited under an oral agreement 
to cover present and future advances. As each advance is made, 
it becomes a charge upon the property comprised in the title deeds 
from the force of the prior’ oral agreement that it shall be so 
[See Æxparte Langston (1); Exparte Whitbread (2), referred 
to in the case of Jaitha Bhima v. Haji Abdul Vyad Oosman (3) |, 
Applying the rule mentioned above to the evidence in the 
case before us, the conclusion is irresistible that a mortgage was 
created by the transaction evidenced by the handnote Ex. 3 in the 
case, by the deposit of title deeds, and by the force of the prior 
express oral agreement between the parties concerned, that the 
title deeds deposited were to cover the present and future advances 
up to Rs 20,000. In our judgment, the pluintiff appellant was 
entitled to get a mortgage decree for the amount covered by the 
handnote, Ex. 3 in the case, on the materials before us 

It may be mentioned that it was contended on behalf of the 
respondent inthe appeal that the delivery of title deeds related 
only to the advance of Rs. 12,500 made at the time at which they 
were delivered, and the provisions contained in section gr of the 
Indian Evidence Act operated as a bar to leading oral evidence 
that the deposit of title deeds as made related to future advances, 
The agreement in this behalf was based on the contents of a 
memorandum creating collateral security for the amount of 
Rs, 12,5c0, dated the roth March, 1932, Ex. 2 in the case, in which 
the words “collateral security for due repayment of rupees twelve 
thousand and five hundred only” were used. It is impossible for 
us to give effect to the argument, seeing that the oral agreement 
between the parties concerned did not relate to the transaction in 
which the amount of Rs. 12,500 was advanced, and for the reason 

e that it was open to the appellant before us to prove a separate oral 
agreement as to any matter on which the document, Fx. 2 was 
silent. 

On the conclusion we.have arrived at, the part of the decision 
and decree of the Court below against which tbis appeal is directed, 
must be set aside ; and we direct accordingly. The claim of the 
plaintiff appellant based on the handnote dated the 6th April, 1932, 
Ex. 3 in the case, is allowed on the footing that a mortgage was 

- created in respect of the loan of Re. 2,500 advanced, by delivery 


(1) (1810) 17 Ves. 227. `  (2)181) 19 Veg. 209, 
(3) (1885) I. L. R. 10 Bom. 634. 
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of title deeds. The Court below will now proceed to pass a 

mortgage, decree for the entire claim made in the suit in which this z 
appeal bas arisen, in accordance with law, entitling the plaintiff 

appellant to recover tke mortgage money claimed by him with 

costs in the litigation, up to the present stage, including the costs 

in this appeal. The hearing fee in this appeal is assessed at 3 

gold mohurs. 


HEB Appeal allowed in part, 


APPELLATE CRIMINAL, 


Befors Sir Harold Derbyshire, Kt., Chief Justice, Mr. Justice 
L. W. J. Costello and Mr. Justice M. C, Ghdse. 


BADAN ALI AND OTHERS 
v. 


THE EMPEROR.* 


Confession—Voluntariness challenged—Function of the Fudge and the Fury 
— Evidence independently of confesston—Aceused, if can be convicted of the 
offences of which he was charged. 


The correct position of the law as regards confessions, whose voluntariness 
is challenged, with regard to the functions of the Judge and the jury respectively 
is this. Whether voluntarily made or not the question is one of law, to be 
determined by the Court from the facts, as a condition precedent to thelr 
admission. Having been declared competent and admissible, they are-before 
the jury for consideration. The jury have no authority to reject them as 
incompetent. But the jury are the sole judges of the truth and weight to be 
given to confessions, as they are of any other fact. In weighing the confessions, ° 
the jury must take into consideration all the circumstances snrroundimg them 
and under which they were made, including those under which the Court 
declared, as a matter of law, they were voluntary. In weighing the confessions, 
the jury necessarily consider those facts upon which their admissibility, as 
having been voluntarily made, depends, while there is no power in the jury 
to reject the confessions, as being incompetent, there ias no powerin the Court 
to control the jury in the weight to be given to facts. The jury may, there- 


*Criminal Appeals Nos. 919 and 920 of 1934, against the orders of convic- 
tion of E. S. Simpson, Esq., Sessions Judge, Chittagong, dated the 16th 
Jalye 1934. s 
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„fore, in the exercise of their authority and within their province, determine CRIMINAL. 
that the confessions are untrue or not entitled to any weight, upon the grounds 1935. 
that they were not voluntarily made. The Court passes upon (i. e. considers) 
the facts merely for the purpose of determining their competency and admissi- Badan Ali 
bility. The jury passes upon (i. e. considers) the same facts, and in connection The Emperor: 
with other facts, If there are other facts, in determining whether the con- — 


fessions are true and entitled to any, and how much weight. The Court and jury 
each have a well-defined and separate province. 


Burton v. State (1) followed. 


Where in a charge to the jury the Sessions Judge used tbe following words 
“it isno part of your duty to decide whether the confession was made volun- 
tarlly or, on the contrary, by reason of any inducement, threat, promise Or 
police torture. It is for me to decide whether the confession was made 
voluntarily and once I have admitted it into evidence no person here can urge 
before you that it was not voluntarily made” : 

Held, that these words do not correctly set out the position of the law with 
regard to the functions of the Judge and of the jury in dealing with confessions 
which, it is alleged were not voluntarily obtained. . 

Where there is evidence independently of confessions and quite apart from 
the confession which is called in question on which the jury must bave come to 
the conclusion that each of them was guilty of the offences of which he has been 
convicted t 

Held, that under these circumstances each of the accused may be convicted of 
the offences of which he was charged. 

Fer M, C. Ghose, F. :—~—It is the function of the Judge to decide whether 
“there is prima facie evidence for admitting confession. When the confession 
has been admitted by the Judge, it is the function of the jury to consider its 
credibility and weight and in considering the credibility and welght the jury 
are at liberty to consider all the circumstances of the case including those 
circumstances already proved before the Judge and to give the evidence such 
credibility as they think it deserves. 

Taylor on Evidence, section 24 referred to. 

Appeals by the Accused. 

‘Conviction and sentence under section 395 of the Indian 

e Penal Code and section 395 read with section 120 B of the same 
Codeéve 
The material facta will appear from the judgment. 
Messrs, Hamidul Huq Chowdhury and Harided Chatterjee to for 
the Appellant in Appeal No. grog. 

Messrs, D. N. Bhattacharyya and Prafulla Chandra Guha for 

the Crown in both the appeals, 


C. A V, 
The judgment of the Court was as follows :— 


Derbyshire C. J :—In this case a number of persons con- ` Angust, 28, 
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the dacoily were convicted under section 395 of the Indian Penal 
Code and section 395 read with section 120 B of the same Code. 
They were convicted before the Sessions Judge and a jury at 
Chittagong. In all 20 persons were charged and a number of 
them, 17 were convicted. Four of them have not appealed 
against their convictions and sentences and 13 of them have 
appealed. ‘Those who have appealed are as follows :-— 

(1) Bakshu ;(2) Abdul Sovan ; (3) ljjat Ali; (4) Makhalasor 
Rahaman @ Bochaiya ;(s5) Ansur Ali ; (6) Abmadar Rahaman 5 
(7) Sona Mia ; (8) Manirajjaman;(9) Badan Ali; (10) Abdul 
Eatif Choukidar ; (11) Abdul Sobhan Serang ; (12) Abdul Kader 
@ Rabijarbap, and (13) Noa Mian. 

Badan Ali was represented before us by Mr. Hamidul Hug 
Chowdhury. The rest were unrepresented. The Crown was 
represented by Mr. Bhattacharji. 

The ground of the appeal as put forward by Mr. Huq is that 
the charge to the jury by the Sessions Judge was not a proper 
charge in law. The passage objected to reads as follows :— 

“I have told you gentlemen, that we have also on the record 
the confession of one of the accused persons, that is, of 
Bakshu Mia. At this stage Iam concerned only with the rules 
of law relating to the manner in which such a confessional state- 
ment should be used. There is, firstly, its use as against the maker, 
and, secondly, as against his co-accused. Inso far as you are 
concerned, the question which calls for attention is whether the 
confession is a true statement of facts and what value can be 
attached to it asa piece of evidence. It is no part of your duty 
to decide whether the confession was made voluntarily or, on the 
contrary, by reason of any inducement, threat, promise or police 
torture. It is for me to decide whether the confession was made 
voluntarily and once I have admitted it into evidence no person 
here can urge before you that it was not voluntarily made. As, 
I have said it is for youto examine the confession closely and 
carefully and to decide whether truth is to be found in it. In this 
particular instance Bakshu has retracted ; he has pleaded not guilty. 
Furthermore, in bis statement before this Court he bas set up 
an entirely different story. When such is the case it isa rule of 
ptactice not to rely upon such a conpfetsion without corroboration 
and that corroboration mrst be in respect of material particulars, 
I have already addressed you when dealing with the evidence of 
the approver, as to the corrobotalion necessary. By a substantive 
tute of ‘evidence; when mcte person than one are tried jointly 
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for the same offence and a confession made by one of them affec- o M 
° ting himself and his co-accused is proved, you may take into con- 1935 

sideration that confession not only as against the maker but as Badan Ali 

against those implicated by him. In this instance also gentlemen, The Emperor. 


around the substantive rule have grown up rules of caution and 

prudence. I have told you that even as against the maker a 

retracted confession requires corroboration. If you seek to use a 

“retracted confession as against persons being tried jointly with 

the confessing accused the fullest possible corroboration as to 

material particulars is necessary. You may take it that such a 

confession carries practically ' no weight. Once again I refer you 

to that portion of my addréss relating to the evidence of an 
approver and you will remember what I stated asto the nature 
of corroboration.” 

The words objected to are :—“It is no part of your duty to 
decide whether the confession was made voluntarily or, on the 
‘contrary, by reason of any inducement, threat, promise or police 

torture. Itis for me to decide whether the confession was made 
voluntarily and once I have admitted it into evidence no person 
here can urge before you that it was not voluntarily made.” 

i In my view thcse words do not correctly set out the position 
of the law with regard to the. functions of the Judge and of the 
Jury in dealing with confessions which, it is alleged, were not 
voluntarily obtained. What the legal position is I will deal with 
in a moment. We have however been through the evidence 
against each of the appellants i in this case and there is as regards 
each of the appellants such evidence independent of this confes- 
sion and quite apart from it as would entitle a jury to come to 
the conclusion that each of them was guilty of the offences of 
which he has been convicted. More than that there is evidence 
independently of this confession which is called in question on 
which the jury must have come to the conclusion, in my view, 

*that each of the appellants was guilty of the offences of which 
be wis charged. We could therefore have dismissed this appeal 
on that ground but we were asked by the learned Advocate on 
each side to deal with the question of the functions of the Judge 
and the jury in cases where the voluntariness of confession is 
called in question.” As I have said previously lam of opinion 
that the charge given by the learned Judge in the words that I 
have quoted is not the correct one. In my view the correct posi- 
tion of the law as regatds confessions whose voluntariness is 
challenged with regard to the functions of the Jadge and the jyry 
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respectively, is set out in a judgment in an American case delivered 
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1935: by Mr. Justice Coleman in the case of Burton v. State(1). Theres 
Badan Ali is no English case which deals with such a question, This case 
The Empe a however, in my view, states the position with such accuracy that 
— I do not think that we could do better than cite it as an authority 
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in a case of this kind, It reads as follows "Whether voluntarily 
made or not, we hold, isa question of law, to be determined by 
the Court from the facts, as a condition precedent to their admis- 
sion. Having been declared competent and admissible, they are 
before the jury for consideration, The jury have no authority 
to reject them as incompetent. But the jury are the sole judges 
of the truth and weight to be given to confessions, as they are of 
any other fact. In weighing the confessions, the jury must take 
into consideration all the circumstances surrounding them and 
under which they were made, including those under which the 
Court declared, as matter of law, they were voluntary. in weighing 
the confessions, the jury necessarily consider those facts upon 
which their admissibility, as having been voluntarily made, 
depends. While there is no power in the jury to reject the confes- 
sions, as being incompetent, there is no power in the Court to 
control the jury in the weight to be given to facts. The jury may, 
therefore, in the exercise of their authority, and within their pro- 
vince, determine that the confessions are untrue, or not entitled 
to any weight, upon the grounds that they were not voluntarily 
made. The Court passes upon (tbat is considers), the facts merely 
for the purpose of determining their competency and admissibility. 
The jury passes upon (that is considers) the same facts, and in 
connection with other facts, if there are other facts, in determining 
whether the confessions are true and entitled to any, and how 
much weight, The Court and jury each have a well defined and 
separate province”. 

In my view that isa correct statement of the law with regard 
to the functions of the Judge and the jury in cases where tha 
voluntariness of a confession which is sought to be put in eyidence 
is called in question. As I have said in this case the evidence 
is such that the jury, in any event, must have come to the same 
conclusion that they did. 

Therefore the appeals are dismissed. 

Costello, J. :—I agree. 

M, C. Ghose, J :—In this case the learned Advocate for the 
appellant isin my opinion right when he takes objection to this 
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Sentence in the charge, namely “it is no part of your duty to 
decide whether the confession was made voluntarily or by reason 
of any inducement, threat, promise or police torture’, The 
learned Sessions Judge in directing the jury not to consider 
whether the confession was made voluntarily or not, committed 
an error of law. It is the function of the Judge to decide whether 
there is prima facie evidence for admitting the confession. When 
the confession has been admitted by the Judge itis the function 
of the jury to consider its credibility and ‘weight and in considering 
the credibility and weight the jury are at liberty to consider all 
the circumstances of the case including those circumstances 
already proved before the Judge and to give the evidence such 
credibility as they think it deserves. (See Taylor on Evidence, Section 
24, Page 27). 

I agree with the learned Chief Justice that on the facts and 
circumstances of this case, although the point of law is decided 
in favour of the appellants, the convictions and sentences must 
stand. 


H. K, B Appeals dismissed, 


PRIVY COUNCIL, 


Present: Lord Thankerton, Lord Wright and Sir George Rankin, 


THE COMMISSIONER OF INCOME TAX, BOMBAY 
PRESIDENCY AND ADEN 


V 


THE SARANGPUR COTTON MANUFACTURING COMPANY 
LIMITED OF AHMEDABAD, 


e 
[ON APPEAL FROM THE HIGH Court OF JuDICATURE AT Bomsay.] 


Revenue—Income Tax—Assessmient—Method of accounting regularly employ- 
ed by campany—Duty of Income Tax Officer to exercise judgment as to 
whether method is one from which true profits can be deduced —Indian 
Income Tax Act, (XI of 1922), See. 13. 

Section 13 of the Indian Income Tax relates to a method of accounting regu- 
larly employed by the assessee for hls own purposes and does not relate to a 
method of making up the statutory return for assessment to income tax. The 
sec tjon clearly makes sueh a method of accoynting a compulsory basis of €om- 
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putation, unless, in the opinion of the Income Tax Officer, the income, profits 
and gains can not properly be deduced therefrom. It is nota correct view of° 
the section to say that the Income Tax Officer is prima facie entitled to accept 
the profils shown by the accounts where there is a method of accounting regu- 
larly employed by the assessee. It Is the duty of that officer, where there is such 
a method of accounting, to consider whether the income, profits and gains can 
properly be deduced therefrom, and to proceed according to his judgment on that 
question, 

A cotton company furnished a return of its income accompanied by a covering 
letter in which the amount of profit as shewn in the profit and loss account 
and as disclosed in the return was adjusted to shew a lower amount by reason 
of the bringing into account of the undervaluation of the opening as well as 
that of the closing stock for the material year of trading. That method of 
accounting had been regularly employed ky the compuny for some years previ- 
ously. The Income Tax Officer had regard, in making his assessment, to the 
profit and loss account apart from the covering letter, and assessed the company 
on the figure of profit appearing in that account : 

Held that the officer, by having regard only to the profit and loss account, 
had never exercised his jadgment under the proviso to section 13 of the Act of 
1922, and further that, if he had so exercised his judgment, he would not reason- 
ably have come to any other opinion than that the profit shewn by the profit and 
loss account could not be the true figure for income tax purposes, 


Privy Council Apppeal No. 77 of 1936 froma decision of the 
High Court, (Sir John William Fisher Beaumont, C. Ja, and 
Rangnekar, J.) dated the 28th March, 1935, given on a question of 
law referred to it by the appellant under section 66 of the Indian 
Income Tax Act, 1922. 

The facts relating to the appeal are set out in detail in the judg- 
ment of the Board. 

J. Millard Tucker, K. C. and Hubert Hull, for the Appellant: 
The High Court, in reframing and answering the question referred 
to them, assumed that the respondents had not been given an 
opportunity of adducing evidence as tothe proper value to be 
placed on the stocks ; or they assumed that any evidence which had 
been adduced had not been properly considered. In fact, however, | 
the respondents had adduced evidence in support of their çonten- 
tion as to the true value to be placed on the stocks, which evidence 
the Assistant Commissioner rejected as being unreliable. The 
Income Tax Officer was not in law bound to accept the new values 
which the respondents sought to put on the stocks, and the Assistant 
Commissioner was right in rejecting them as unreliable. There 
was no obligation in law on the Income Tax Officer to make any 
independent valuation of the opening or closing stock, and there ig 
no rule of law to the effect that if, in the course of computing the 
tol income of a°businegs in one year, an Income Tax Officer hag 
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valued the closing stock in that year, he is bound, in computing the 
* total income in the year immediately succeeding, to value the 
opening stock at the same figure. Section 13 required the amount 
of the income and profits of the respondents to be computed in 
accordance with the method of accounting regularly employed by 
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them, and according to that method the value of the stock WAS The Sarangpur Cot- 


taken as being telow its cost, The assessment which the officer 
made was accordingly correct and should be upheld. 
œR. P. Hilis for the Respondents: The Income Tax Officer 
contrary to his practice for the previous five years insisted for the 
year in question on adopting for the purpose of assessment the 
undervalued amounts of stock ‘appearing in the company’s accounts 
although the accounts contained a qualifying note and the corrected 
amounts were before bim in the c overing letter. In the result, the 
profits of the business were computed for 1931-32 at an amount 
exceeding by Rs, 54,281 the amount computed on the corrected 
figures as returned by the respondents. The difference was due to 
the fact that the amount of the opening stock for the year, the debit 
item in the profit and loss account, in 1930 on the undervalued 
basis exceeded the value of the closing stock, the credit item in 
that account; and the application of the correct and higher basis of 
valuation to the respective stocks increased the excess of the debit 
over the credit item. The procedure followed by the Officer also 
meant that he adopted for the opening stock for the year beginning 
on the rst January, 1930, a figure different from that which he had 
adopted for the same stock when appearing as the closing stock of 
the year ending December 1, 1929, in his assessment for 1930-31 
based on the profits of the calendar year 1929. For r929 he had 
acopted a figure of closing stock of Rs, 8,33,786, thereby increasing 
the undervalued figure in the respondents’ accounts of Rs, 4,36,152 
by Rs. 3,97,634. But instead of adopting the same figure of 
Rs, 8.33,786 for the same stock when appearing as the opening 
° stock for 1930 he adopted the undervalued figure of Ra. 4,36,152. 
In raking his computation of the profits of the business the 
Income Tax Officer did not purport to make any enquiry into the 
_ correctness of the valuation of the stock as adopted by the respon- 
dents in their return or to have had any evidence before him that 
the stock values on which the return was based Were materially 
inaccurate. He did not in his order refer to or purport to rely on 
section 13. i 


The Officer was not entitled to adopt inaccurate figures of stock 
values in the computation of business profits? It is hig duty to 
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P.C, ; 
sa compute the true profits of a business for the purpose of an assese | 
1927. ment under section rc. He is not entitled, in computing business 
The Commissioner of Profits, to treat as binding and conclusive for the purpose of assess- 
Income Tax, ment to tax figures which he knows to be inaccurate or without 


Bombay Presidence: N 3 
aad Aden 7 enquiry into their accuracy. Neither the Officer nor the respon- 


The Saray ur Cot- dents were bound in law by the figures set out against the stock in 
ton Manufacturing the respondents’ accounts, and in any case those figures were 
Co,Ltd. Ahmedabad expressly qualified in the accounts as being below cost price, The 
Officer was well aware of the respondents’ practice of undervaluing 
stock, and in the five preceding years he had in making his assess- 
ments on the respondents knowingly adopted for the computation 
of profits the corrected figures of the stock values. For the pur- 
pore of assessments for 1932-33 he was not entitled to adopt the 
admittedly undervalued figures of stock values used in making up 
the profit and loss account. Moreover it was an error on the 
Officer’s part to adopt one figure for the closing stock of 1929 anda 
different figure for the same stock when it appeared as the opening 
stock of 1930. Nothing in section 13 either entitles or requires the 
Officer to treat the figures set against stock in the respondente 
accounts ag conclusive for the purpose of computing profits. 
C A. Vs 
Their Lordships’ judgment was delivered by 
Hivomiog s, Lord Thankerton :—This is an appeal from a judgment of the 
-— High Court of Judicature at Bombay, dated the 28th March, 1935, 
upon a question of law referred to the High Court by the present 
appellant under section 66 of the Indian Income Tax Act, 1922. 
The question arises out of the assessment of the respondents to 
income-tax for the financial year ending the 31st March, 1932, and 
concerns the computation of the profits or gains of their business for 
the year of account ending on the 31st December, 1930, under 
section ro of the Act. 
The respondents are a limited liability company doing busineas 
at Ahmedabad as manufactarers of cloth and yarn. Tor the pur- : 
pose of their assessment for the year ending the 31st March, 1932, 
they made a return under section 22(1) of the Act on the 18th July, 
1931, to the Income-tax Officer, which consisted of (a) a copy of. 
the audited balance sheet and profit and loss account of the Com- 
pany for the accounting year ending on the 31st- December, 1930, 
which showed the profit for the year as Rs. 2,64,686, (2) a return of 
the total income of the Company for assessment, which included 
the income, profits and gains as per profit and loss account for the 
Acgounting year af Re, 1,99,086, and (c) a covering letter which 


Vor. LXVİ.]. PRIVY COUNCIL. 


explained the adjustment of the figure in thé profit and loss account 
„ £0 as to arrive at the figure of income in the return, and which was 
in the following terms :-— 

“We herewith beg to enclose the Income-tax Form No. 4449 
for the year 1931-32 duly filled in showing therein the profits as per 
statement shown below, which please receive and pass the receipts 
for the same, 


Rs, 
2,64,086 Pryfi—As per Balance Sheet for the year ending 
31st December, 1930. 
3:43:353 Add—Diflerence for the undervaluation in stock 
at the end of 1930 (at Market rate), 


a 


6,07,439 . : A 
3,97,634 Less—Difference for the undervaluation in stock 


at the end of 1929. 





2,09,805 . 
10,719 Zess—Premium received by sale of Government 
Bond of 1932. 





1,99,086 

“ The printed copy of the Balance Sheet for the year 1930 is 
enclosed herewith which please note, ”* 

On receipt of the above return the Income-tax Officer issued a 
notice under section 23(2) of the Act on the assessees to produce 
evidence in support thereof, and, in compliance, the assessees duly 
produced their closed accounts for the sccounting year. The 
assessees contended before the Income-tax Officer, 

(1) that the undervaluation of the closing stock of the assessee 
Company for the year 1929 disallowed by Rs. 3,97,634 in the assess- 
ment year 1930-31, should be allowed as an addition in the opening 
stock of the current 1930, and that the undervaluation of the 
closing stock of the Company by Rs. 3,59,966, should also be 


* Kor the year of assessment 1930-31, that immediately preceding the year 
material in the present case, the Income Tax Officer assessed the respondents’ 
income on the footing that the values of the opening and closing stocks for the 
material accounting year, $. €, that ending on December 31, 1929, exceeded the 
amounts appearing in the accounts of the respondents by respectively Rs. 315,127 
and Rs, 4,97,634. That latter amount, which was described In the covering 
letter as ‘difference for undervaluation of stock at the end of 1929” was the 
amount by which the value of the respondents’ closing as on December 31, 1929, 
ds calculated by the Officer In computing the respondent’s income for 1930-31 
exceeded the value put on that stock appearing in the respondents’ books,—ReEp, 
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added in the closing stock of the Company in the current 


assessment ; ‘ 

(2) that the method of adopting the undervaluations' of the 
opening as well as closing stocks was adopted by this office in 
previous assessments and that it should not be departed from in the 
current year’s assessment ; 

(3) that the ruling in the case of the AfAmedabad New Cotton 
Mills Co. Ltd. (1), is also in consorance with the method adopted 
by this office in considering the undeivaluations of both the opening 
and closing stocks in computing the income of the Company for 
income-tax purposes, 

In his assessment order of the 26th February, 1932, the Income- 
tax Officer states :— 

“ As regards abcve contentions, according to the Privy Council's 
decision in Commissioner f Incame Tax, Bombay v. Ahmedabad 
New Cotton Mills Co. Lid., (1), I understand that, if the under- 
valuation of the closing stock of any assessee is considered in the 
assessment in any year, the undervaluation of the opening stock 
should also be considered in bis assessment of that year; but if the 
undervaluation of the closing stock is not considered in the assess. 
ment, the undervaluation of the opening stock should also be left 
out of the same assessment. I accordingly set aside the question 
of the undervaluations of the opening as well as closing stocks of 
the assessee Company in the current year’s assessment, and accept 
the profit of Rs, 2,64,086, shown in the statement of the profit and 
loss account of the Company. Under the circumstances, the claim 
of the assessee Company for Rs, 37,668, asa deduction from the 
current year’s assessment is rejected”. 


On an appeal by the assessees, the Assistant Commissioner of 
Income-tax confirmed the assessment by his order dated the 22nd 
November, 1932. The assessees then applied to the present 
appellant to review the above orders under section 33 of the Act, 
or, alternatively, to make a reference of questions of law to the* 
High Court under section 66 (2) of the Act. The appellant déclined 
to review the orders, and, on the ground that no legal point was 
involved, he also declined to make the reference. Thereafter 
the High Court, on an application by the assessees, under section 
66 (3) of the Act, required the appellant to make a reference, and 
he made the present reference with the question of law as formu- 
lated by the High Court, viz. :— 

“Whether in view of the provisions of section 13 of the Incomes 
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tax Act or otherwise the Income-tax Officer was rigbt in computing 
for the purpose of section ro of that Act income, profits and gains 
in accordance with the method of accounting regularly employed by 
the assessee whether or not that method in fact shows the true 

_income, profits and gains”. 

-17 The appellant suggested the substitution of another question, 
but his suggestion was not adopted by the High Court. The 
Court, however, without referring the case back, amended the 
question referred as follows :-— 

“Whether, in the circumstances of the case the Income-tax 
Officer was entitled to compute the income, profits and gains of the 
assessees upon the basis of the printed copy of the profit and loss 
account sent with the letter of the assessees of the 18th July, 1931, 
without regard to any undervaluation of the stock which may have 
been or may be proved to have been made.” 

By their order, dated the 28th March, 1935, the High Court 
amended the question accordingly and answered the amended 
question in the negative. Their opicion was that the covering 
letter of the 18th July, 1931, formed part of the method of account- 
ing employed by the assessees within the meaning of section 13 
of the-Act, and that the Income-tax Officer was not entitled to 
split up the method of accounting and to regard the profit and 
loss account apart from the covering letter ; that the Income-tax 
Officer had only accepted a portion of the method, without taking 
the method as a whole, which he was not entitled todo. They 
therefore held that the matter was still at large for the proper deci- 
sion of the Income-tax Officer. 

Their Lordships find themselves unable to agree with the view 
of the High Court as to the meaning of section 13 of the Act, which 
provides as follows :-— 

“r3, Income, profits and gains shall be computed for the 
porposes of sections ro, 11 and 12 in accordance with the method 
of accouMling regularly employed by the arsessee : 

“Provided that, if no method of accounting has been regularly 
employed, or, ifthe method employed is such that, in the opinion 
of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall be made 
upon such basis and in such manner as the Income-tax Officer may 
determine. 

Their Lordships are clearly of opinion that the section relates 
to a method of accounting regularly employed By the assesseq 
for bis own purposet—in this case for the purposes, of the Com» 


417 
P.C. 
1937. 
—~ 
The Commissioner of 
Income Tax, 


Bombay Presidency 
and Aden 


v. 

The Sarangpur Cot- 
ton Manufacturing 

Co „Ltd ,Ahmedabad 


Lord Thkankerton. 


418 


P.C. 


1937. 
ww 


The Commissioner of 
Income Tax, 
Bombay Presidency 
and Aden, 


v. 

The Sarangpur Cot- 
ton Manufacturing 

Co.,Ltd., Ahmedabad 


Lord Phankerton. 


~ 


THE CALCUTTA LAW JOURNAL. [Vor. LXVI. 


pany’s busivess—and does not relate to a method of making up 
the statutory return for assessment to income-tax. Secondly, the 
section clearly makes such a method of accounting a compulsory 
basis of computation, unless, in the opinion of the Income-tax 
Officer, the income, profits and gains cannot properly be deduced 
therefrom. It may well be that, though the profit brought out’ 
in the accounts is not the true figure for income-tax purposes, 
the true figure can be accurately deduced therefrom. The 
simplest case would be where it appears on the face of the accounts 
that a stated deduction has been made for the purpose of a 
reserve. But there may well be more complicated cases in 
which, nevertheless, it is possible to deduce the true profit from 
the accounts, and the judgment of the Income-tax Officer under 
the proviso must “be properly exercised. It is misleading to 
describe this duty of the Income-tax Officer as a discretionary 
power. 

Despite some statements in the reference, which will be 
referred to later, their Lordships agree with the High Court 
that the facts stated make clear that here the Income-tax Officer 
has never exercised his judgment under the proviso, and their 
Lordships are further of opinion that, if he had so exercised his 
judgment, the Incomatax Officer would not reasonably have 
come to any cther opinion than that the profit shown in the 
profit and loss account could not be the true figure for income- 
tax purposes. 

It is necessary now to consider some of the statements to 
be found in the reference, in addition to the pamage already cited 
from the assessment order of the Inccme-tax Officer, In the 
order of the Assistant Commissioner on the appeal the following 
passages occur :— 

“It is only for the past five years that the opening and closing 
stocks have been revalued because they were found to be grossly 
undervalued, but the Income-tax Officer, now finding ghat the 
stocks (opening and closing) are being systematically and regularly 
valued at lower rates, he has deemed it fit to accept the profits ag 
shown by accounts, as according to him the accounts do show real 
profits. Under section 13 of the Act ‘income, profits and gains 
shall be computed for the purposes of sections ro (business), rr 
and 12, in accordance with the method of accounting regularly 
employed by the assessee’. In this case the method of accounting 
has been found f° be regularly and properly employed, hence the 
Pncome-tax Officer was prima facie entitled to accept the profits 
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shown by the accounts . . . . At any rate, the Privy. 


Council decision nowhere forbids the Income tax Officer to accept 
the profits shown by the accounts in future, asa matter of fact, 
the decision relates to one year only, and if the Income-tax 
Officer has now accepted the accounts, I think he was quite 
within his powers to do so for the discretion vests in him and it 
is absolute, 

“ Perhaps, I should also remark here that the Income tax Officer 
has not in this case put any fictitious values of stocks of goods of 
hig own, nor has he thus taken any fictitious profits. Asa matter 
of fact, the Company admits that they do not keep proper cost 
accounts and that the cost price worked out for revaluation of stocks 
is also approximate, Thus the revalued stocks also do not show 
real profits. What strikes me rather strange is that while the duly 
audited and certified balance sheet and profit and loss account 
according to the accounts of the Company is presented to the 
shareholders as representing the true state of affairs and real profits 
ofthe Company, the Company say to the Income tax Department 
that the profits shown by them in their accounts and certified and 
duly audited balance sheet and profit and loss account is 
unreal ” 

Two important findings of fact are made in the letter of reference, 
viz, (1r) the assessees have been found to have been regularly 
adopting all along the method of accounting which they followed 
for the year 1930, and (2) the method of valuation of stocks by 
taking some price under both cost and market price adopted for 
the year 1930 has been regularly employed by them for years past, 


This makes clear that the method of accounting regularly 
employed by the respondents comes within the meaning of 
section 13, and it therefore became the duty of the Income-tax 
Officer to consider whether, in his judgment, the income, profits and 
gains for the purpose of section ro could be properly deduced from 
the accqunts. In their Lordships’ opinion it is abundantly clear 
that he never applied his mind to this question, but held himself 
entitled to hold the respondents to the figures of profit brought out 
in these accounts. The Assistant Commissioner took the same view, 
although he recognised that these figures did not show real profits, 
The views expressed by these two officers make it impossible to 
accept three statements by the appellant in the letter of reference, 
viz, (a) in paragraph 4, “ After examination of the accounts, the 
Income-tax Officer being satisfied that the accounts showed the true 

incoms, profits or gains, accepted them,” (4) in paragraph $, 
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. “ The Income-tax Officer, however, accepted as correct the profit of 


Rs. 2,64,086 as shown in the astessees’ profit and loss account and 
considered that there was no need to revalue the stocks, ” and (¢) in 
paragraph 8, “The Income-tax Officer’s finding was that the true 
income, profits and gains of the assessees could be properly 
deduced for the calendar year 1930 from the above method of | 
accounts regularly employed by the assessees, ” 

These statements are quite inconsistent with the statements 
alrcady referred to, and, further, the facts would seem to show that 
the Income-tax Officer could not reasonably have come to the con- 
clusion that the profit shown in the profit and loss account was the 
true profit for income-tax purposes, Itis found that the under- 
valuation in the 1930 accounts # of the same nature and on the 
same basis as that in previous accounts, which is referred to by the. 
Assistant Commissioner as gross undervaluation, This is confirmed 
by the actual figures; taking the undervaluation of the closing 
stocks in the previous assessments, which, except in the present 
year, have been taken as the undervaluation of the opening stock 
in the succeeding assessment, the figures areas follows :— 


Year of Year of Under- 

Assessment. Account. valuation. 
Rs. 

1927-28 1926 3,86,642 

1928-29 1927 415,208 

1929-30 1928 3:15:127 

1930-31 1929 3:97:534 


The last figure is that claimed by the assessees as the undervaluation 
of the opening stock in the accounting year of 1930, which is here 
in question. The Income-tax Officer could not reasonably conclude 
that the true profits could be properly deduced from a gross under- 
valuation. Lastly, if there were any doubt, the appellant himself 
has put the matter beyond possibility of doubt by the statement in 
his order of the 16th April, 1933, that the object of the undef- 
valuation was the creation of a “secret” reserve, which inv8lves the 
retention of profits, so as not to be included inthe profits shown 
to the shareholders by the profit and loss account and balance 
sheet, but which constitute part of the taxable profits, This nega- 
tives any suggestion that these accounts show the true profit for 
income-tax purposes. 

Their Lordships desire to add that the view of the Assistant 
Commissioner that the Income-tax Officer is prima facie entitled to 
gccept the profits shown by the accounts, where there is a method 
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of accounting regularly employed by the assessee, is not a correct 
° view. It is the duty of the Income-tax Officer, where there is such 
a method of accountiig, to consider whether the income, profits 
and gains can properly be deduced therefrom, and to proceed 
according to his judgmert on this question. It is clear that the 
Income-tax Officer acted on the same view as that expressed by the 
Assistant Commissioner, and did not perform the duty above stated. 
Commissioner of Income Tax, Bombay v. Ahmedabad New Cotton 
Mills Co. Ltd. (1), is of no assistance on the present question. 
Their Lordships prefer the original question formulated -by the 
High Court and embodied in the letter of reference, subject to the 
conclusion of their Lordships that the facts show that the method of 
accounting regularly employed by the assessees do not show the 
true income, profits or gains, and the question should therefore be 
amended as follows :—~ 
“ Whether in view of the provisions of section 13 of the Income- 
tax Act or otherwise the Income-tax Officer was right in computing 


for the purpose of section 10 of that Act income, profits and gains. 


in accordance with the method of accounting regularly employed by 
the assessee, when that method in fact does not show the true 
income, profits and gains.” ` 
This question falls to be answered in the negative. It will now 
be for the Income-tax Officer to proceed to the proper discharge of 
his duty under section 13, in light of the opinions above expressed, 
and, doubtless, his experience’ in the preceding years’ assessments 
will assist him in reaching a proper decision. 
Their Lordships will therefore humbly advise His Majesty that 


- the order of the High Court of the 28th March, 1535, should be 


varied by substitution of the amended question above set forth, 
which should be answered in.the negative, and that the appeal 
should be dismissed * with costs, 


Solicitor, India Office: Solicitor for the Appellants. 
Barrow, Rogers & Nevill: Solicitors for the Respondents. 


ROG Appeal dismissed, 


(1) (1929) L. R. 57 1. A. 21 ; 51 C. L. J. 128. 
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RAJA BAKHSH SINGH AND OTHERS. 
[ON APPEAL FROM THE CHIEF Court OF OUDA at LUCKNOW] . 


Procedure—Mortgage—Decease of one mortgagor—Member of joint Hindu 
family — Action by mortgagee to enforce mortgage—Decree granted against 
certain members of family—Action dismissed as against others~Execu- 
tion of decree subsequently sought also against latter— Whether main- 
tainable. aoe 


Two members of a joint Hindu family having executed a mortgage, one of 
them died, and the mortgagee subsequently took proceedings to enforce the 
mortgage, impleading also, among other members of the family, the five grand- 
children by two sons of the deceased mortgagee. The Subordinate Judge passed 
a simple money decree against the living mortgagor personally, and against the 
estate of the deceased mortgagor, but dismissed the suit against the five 
grandchildren. The mortgagee nevertheless subsequently applied for execu- 
tion of .that decree also against the grandchildren and their family property, 
The Subordinate Judge overruled an objection by the grandchildren and made 
an order allowing the execution to proceed against them on the ground that 
the whole family estate was liable for the deceased mortgagee’s debt ; 

Held, without deciding whether or not in the circumstances the grandchildren 
could be made liable, that as they had been dismissed from the suit they 


could not subsequently be made liable under the decree passed in that suit 


against other of the defendants. 

Privy Council appeal No. 98 of 1934 from a decision of the 
Chief Court of Oudh at Lucknow dated February 27, 1933, 
reversing a decision of the Subordinate Judge of Hardoi dated 
October 27, 193% 

The facts relating to the appeal are fully stated in the judg- 
ment. The order of the Subordinate Judge which was appealed 
against allowed execution of the mortgagee’s decree to proceed 
against the grandchildren of the deceased mortgagor by his’ two 
sons although the Subordinate Judge in granting the decree had 
originally dimissed the grandchildren from the action. The Judge 
gave no reasons for rejecting the objections made by the grand- 
children to being rendered liable under the decree. 

The Chief Court expressed the visw that under the Hindu 
Mitakshara law the sons and grandsons of the deceased mortgagor 
were liable to pay the debts of their father and grandfather, even 
thouf{h the debt was incurred for the debtors and not the family’s 
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benefit, provided that the debt were not contracted for illegal 
or immoral purposes. The Court nevertheless held that the 
difficulty in the present case had arisen from the fact that the 
mortgagee’s action had been dismissed against the grandchildren 
although they had not pleaded the facts which might have 
justified it. There was no personal decree against the deceased 
mortgagee, and the decree sought to be executed, although open 
to objection, had unfortunately become final with the result that 
the Court must take it as it was. They accordingly allowed the 
appeal and released the grandchildren’s property from liability 
under the decree, 


M. H. Rashid for the Appellant: The appellant was entitled 
to execute the decree against the whole family of the deceased 
mortgagor, the joint family property being liable. The decree 
„against that mortgagee’s assets amounted to a decree against him 
personally, Further, the dismissal of the grandchildren from the 
suit was no bar to the execution of the decree against the assets 
of the deceased mortgagor in the hands of his grandsons; and 
there is no distinction between the sons and the grandsons of the 
mortgagor in law. 


Z. M. I. de Silva for the Respondents : The respondents’ pro- 
perty was not linble to be sold in execution under the decree of 
the 13th May, 1931, but quite apart from that question that decree 
once passed was binding on the parties and conclusiva of their 
rights. 

C. A, V. 

Their Lordships’ judgment was delivered by 


Sir George Rankin :—On the 15th November, 1920, two 
persons named Badri Singh and Chandika Singb, members of a joint 
Hindu family governed by the Mitakshara, executed a mortgage 
deed in favour of the appellant, Raja Ram. Badri Singh having 
died, the appellant on 25th August, 1930, brought a suit in the 
Court of the Subordinate Judge at Hardoi to enforcethe mortgage. 
He impleaded 17 defendants. In addition to Chandika Singh 
(defendant No. 3) and otber persons, he sued Badri Singh’s two 
sons, Gaya Singh and Randhir Singh (defendants 1 and 2), and their 
five sons (grandsons of Badri Singh) (defendants 8 to 12), who are 
now the five respondents to this appeal. 


The relationship of the defendants to the suit may be exhibited 


as follows :— 
e 
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Manna SINGH. - 





l i 
ian Singh Badri Singh 
i 
i al | e Oe 
Chandika Singh Jang`Bahadur Gaya Singh Randhir Singh 
(Defendant Singh. (Defendant (VDefendanr - 
No. 3) | No. P nae 
j { 1 ee | 
Defendants Defendant Rajah Bakhsh Rampal Singh 
* Nos. 13—17. No. 4 Singh (Defendant 
(Defendant No 9), 
No. 8). | i 
r me \- 
Fabu Singh Lalji Singh Munwan Singh 
(Defendant (Defendant (Defendant 
No. 10). No, 11). No 12). 


For reasons which may or may not have been valid, regard 
being bad to the case made by the 4 laintiff, the decision of 
the Subordinate Judge, dated 13th May, 1931, was as follows :— 

“The result is that a simple money decree can only be passed on 
the basis of the deed in suit as against the estate of Badri Singh and 
against the defendant No. 3 personally. 

“I therefore decree the sum of Rs. 19,500 with costs, interest at 
the contract rate on Rs, ro,oco during the pendency of the suit and 
future interest at 6 per cent. per annum on the entire decretal 
amount as against the defendant No. 3 personally and against the 
estate of Badri Singh in the hands of the defendants Nos, x and 2 
under Rule 1, Order 20 and Rule 6, Order 9, Schedule y, Civil 
Procedure Code. The suit is dismissed as against the other defen- 
dants. The defendants Nor. 4, 7 and 8 to 17 will get their respec- 
tive costs from the plaintiff.” 

On the-15th May, 1g31, the appellant applied for execution of 
this decree, not only against Chandika Singh and the two sons of 
Badri Singh, but also against the present respondents and their 
interest in the family property, notwithstanding that they had Been 
dismissed from his suit with costs, The latter objected that execu- 
tionof the decree could not be had against them, but on 27th 
October, 1931, the Subordinate Judge, on the ground that the whole 
family estate was liable for Badri Singh’s debt, dismissed their 
objections and allowed execution to proceed. Ou appeal the Chief 
Court of Oudh set aside this order, and directed (27th February, 
1933) tbat the interest of the respondents in the family property be 
released from attachment. This is the decision of which the 
appeMant complains. 


we 
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Their Lordships are of opinion that the decision is correct. If P.C. 
the debt in question was not contracted for purposes regarded as 4937; 
immoral by the Hindu law, and if the respondents being grandsons 
of Badri Singh were liable therefor to the extent of their interest 
in the joint family property, ‘then the Subordinate Judge’s decree of 
13th May, 1931, was erroneous. The appellant should have Sir George Rankin. 
~-appealed therefrom, claiming that, instead of dismissing the suit as ~~ 
against the respondents, the Subordinate Judge should have given 
decree against them in like manner as against defendants 1 to 3, 
namely, as representatives of Badri Singh for a sum to be realised 
~ out of any property of Badri Singh come to their hands. Such a 
decree passed in accordance with section 52 of the Code of Civil 
Procedure would have attracted the operation of section 53, and the 
respondents’ interests in the joint property would have been liable 
to attachment under the decree notwithstanding that such interests 
were not “ property of the deceased ” in the strict meaning of those 
words. The same result might have been attained'in more ways 
than one had the appellant recovered judgment against Badri Singh 
in his lifetime. But the interests of the respondents cannot be 
regarded as property of their deceased ancestor come to the hands 
of their coparceners, defendants 1 to 3 or anyof them, The 
respondents having been dismissed from the suit with costs cannot 
be made liable under the decree. 


Raja Ram 
ve. 
Raja Bakhsh Singlr. 


Their Lordships will humbly advise His.Majesty that this appeal 
should be dismissed. The appellant must pay the respondents’ 
costs. ; : 

Nehra & Co» Solicitors, for the Appellant. 


H, S. L. Polak & Co.: Solicitors for the Respondents. 
RC. C . Appeal dismissed. 
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Present: Lord Thaskrion, Sir Shadi Lal and Sir 
George Rankin. 


THE COMMISSIONER OF INCOME TAX, PUNJAB, 
NORTH-WEST FRONTIER, AND DELHI 
PROVINCES, LAHORE 


v. 
MESSRS. NAWAL KISHORE-KHARAITI LAL, 
[ON APPEAL FROM THE Hic COURT OF JUDICATURE AT LAHORE. ] 


Revenue—Income Tax— Assessment of firm as agents for person resident 
outside British India—Whether assessment to be preceded by notice of 
intention to treat assessee as agent—Whether notice summoning assessee 
to shew cause against being treated as agent required to specify year of 
proposed assessment—Indian Income Tax Act (XI of 1922) ss. 22 (2), 
Iha 42) 43s 
By section 34 of the Indian Income Tax Act, 1922, where income has 

escaped assessment for a given year, provision is made for an assessment to be 

made within one year of the end of that year. 

By section 42 provision is made for the taxation in British India of income 
arising there toa person resident outside it, the income being made charge- 
able to tax in the name of the person throngh whom the non-resident 
receives it. $ 

It is not necessary to the validity of a notice calling for a return of income 
under section 23 (2}of the Act of 1922, whereit is served upona person as 
agent fora non-resident under section 43, that it should have been preceded 
either by the notice of intention prescribed by section 43 or by the opportunity 
of being heard prescribed by the proviso to that section, no such technical 
requirement being imposed by the Act. It is open to the income tax officer 
under the Act to postpone any final determination of the question of agency 
until the time comes to make an assessment under section 23 of the Act. 


Proceedings under the Act begun in time are not required by the Act to be 
completed within any time limit. 

Privy Council appeal No. 129 of 1936 by special leave from a ° 
judgment and order dated the 26th June, 1934, of the* High 
Court, Lahore, (Addison and Sale, JJ.) answering questions 
referred to it under section 66 (2) of the Indian Tocome Tax 
Act, 1922. 

The facts are fully set out in the judgment of the Board. 


4. M. Dunne, K. C, and Hubert Hul for the Appellant : 
Nothing in section 43 or any other section of the Act of 1922 
requires that an order shall be made before a person, through 
wilfom a person “non-resident in British India receives income, 
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, is treated as an agent of that nonresident. Section 43 prescribes BG 
two conditions, a notice to the supposed agent, and his being 1937. 


given an opportunity of being heard on the question of his alleged The Commissioner 
agency. Those conditions having been fulfilled, the respondents of Income Tax, 
were under the section deemed to be the nomresident’s agent, bee juni eee 
The question of assessment is distinct from that of agency, which vinces, Lahore 
has to be ascertained under section 43. Referred to Commis- Messrs. Nawal 
sioner of Income Tax, Bombay Presidency v. Bombay Trust Cor K'shore-Kbaraiti 
poration (1). ponies 
The notice given to the respondents under the proviso to sec- 
tion 43 was valid. It was unnecessary to specify in it the financial 
year in respect of which the assessment was contemplated. The 
agent was quite free to enquire what year was being referred to. 
Leslie de Gruyther, K. C, and S. Hyam for the Respondents: 
The notice of the 2nd February, 1928, under the proviso to sec- 
tion 43 was defective because it did not specify the year, of the 
proposed assessment. It is not open to the appellant to assert 
that the respondents were treated as agents by the order of the 
13th February, 1928, in view of the Assistant Commissioner's 
decision of the 2nd May, 1928, that that order did not so treat 
them. The order of assessment of the 8th June, 1931, was made 
on the respondents without prior notice given under section 22(2), 
Not only are the orders of the 8th May, 1931, holding the 
respondents to be agents of the non-resident and of the 8th June, 
1931, making an assessment for 1926-27, barred by section 34 
of the Act of 1922, butit is inequitable on principle that the 
respondents should in 193 be assessed in respect of 1926-27 after 
the Assistant Commissioner's order of the 2nd May, 1928. 


Their Lordships’ judgment was delivered by 


Sir George Rankin :—This appeal is brought froma decision November, 9. 
of the High Court at Lahore by the Commissioner of Income-tax, 
e Punjab, North-West Frontier and Delhi Provinces. On 8th June, 
1931, “the Incometax Officer at Delhi made an order under 
section 23, sub-section 3, read with section 34 of the Indian Income- 
tax Act, 1922, whereby for the year of assessment 1926-27 he 
assessed the respondent firm upona “total income ” of Rs. 72,928 
and determined that the tax payable thereon was Rs. 6,837. This 
assessment order was made upon the respondent firm whose name 
and style is Nawal Kishore-Kharaiti Lal and who carry on business 
as jewellers at Delhi, but it was made uponthem as agent fora 
Hindu undivided family resident in the Stateof Jaipur outside 
(1) (1929) L. R. 57 I. A. 49. 
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British India. One Seth Banji Lal had b een head of this family but | 
had died in December, 1928. 

The validity of this assessment order is in substahce the matter 
in dispute between the parties, but the case comes before their 
Lordships as an appeal by special leave from the judgment of the 
High Court upon a reference made under section 66 of the Act 
formulating three questions (f law for the High Court’s decision. 
As these questions challenge the procedure adopted by the Income- 
tax authorities it will be convenient to state first the steps which 
they had taken and then the objections raised by the respondent 
firm. Sections 34, 42(1) and 43 of the Act are the provisions of 
chief importance in the case :— 

“24 —If for any reason income, profits, or gains chargeable 
to income-tax has escaped assessment in any year, or has been 
assessed at too low a rate, the Income-tax Officer may, at any 
time within one year of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains, or, in the case 
of a company, on the principal officer therecf, a notice containing 
allor any of the requirements which may be included in a notice 
under sub-section (2) of section 22, and may proceed to assess or 
re-assess such income, profits or gains, and the provisions of this 
Act shall, so far as may be, apply accordingly as if the notice were a 
notice issued under that sub-section : 

“Provided that the tax shall be charged atthe rate at which 
it would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be.” 

“ga (1)—In the case of any person residing out of British 
India, all profits or gains accruing or arising, to such person, 
whether directly or indirectly, through or from any business con- 
nection or property in British India, shall be deemed to be income 
accruing or arising within British India, and shall be chargeable 
to income-tax inthe name of the agent of any such person, and, 
such agent shall be deemed to be, for all the purposes of this Act, 
‘the assessee in respect of such income-tax : 

“Provided that any arrears of tax may be recoveréd also in 
accordance with the provisions of this Act from any assets of the 
non-resident person which are, or may at any time come within 
por India.” 

“43.—Any person employed by or on behalf of a person resid- 
ing out of British India, or having any business connection with 
such person, or through whom such person is in the receipt of any 
‘jntome, profits or gains upon whom the Income-tax Officer has 
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e caused a notice to be served of his intention of treating him as the 
agent of the non-resident person stall, for all the purposes of this 
Act, be deemed to be such agent : 


“Provided that no person shall be deemed to be the agent of a 
non-resident person, unless he has had an opportunity of being 
heard by the Income-tax Officer as to his liability”. 


On the and February, 1928, the Income-tax Officer served the 
Tespondent firm with a notice in the following terms :— 

“You are lereby required to attend this Court on oth 
FeLruary, 1928, and show cause why you should not be treated as 
agents of Seth Banji Lal of Jaipur State for Income-tax assessment 
purposes,” 

This notice did not specify any particular year of assessment. 
It was headed “Notice under proviso to section 43 of the Income- 
tax Act of 1922.” On the 13th February the Income-tax Officer 
recorded as follows <— 

“Mr. Chatar Behari Lal present. Heard. Section 22 (2) 
notice with necessary forms served on him for 1926-27 (section 
34) and 1924-28 for Nawal Kishore Khairati Lal agents of S. 
Banji Lal.” 

The respondent firm onthe r2th March filed a blank return 
under protest and lodged a petition of appcal against the order 
of the 13th February before the Assistant Commissioner. This 
appeal, which purported to be brought under section 30 of the 
Act, was not in their Lordships’ view within the terms of that 
section, but the Assistant Commissioner did not dismiss it on 
that ground. He considered, as their Lordships read his order 
of and May, 1928,* that the Income-tax Officer's order of the 
13th February did nob purport to decide that the respondent 


*The actual terms of the Assistant Commissioner’s decision of the and 
May, 1928, are as follows: ‘Ihave asked Mr. Chatar Behari Lal against 
what order he fs appealing. Hesays that an order was passed by the Income 
Tax Officer on the 19th February, 1928, declaring his clients to be agents of 
Seth Banji Lal of Jaipur, and therefore Hable to be assessed. It can find no 
such definite order. The only order I can find on the record dated the 13th 
February by the Income Tax Officer is one which directs notice to be served 
under section 22 (2) of the Income Tax Act with necessary forms on the 
appellant, The appeal is not against this order, nor would any appeal lie 
against such order. If the appeal is against the notice served under section 
43 of the Act, then the appeal would be barred by limitation, But Mr. 
Chatar Behari Lal states definitely that the appeal is not against this notice 
but against the order passed on the 13th Febiuary, 1928. The appeal is there- 
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firm were agents of Seth Banji Lal. About a year later—namely,. 
on sth April, 1929—a notice under section 23 (2) of the Act was 
sent to the respondent firm as agent for Seth Banji Lal requiring 
them to attend at the Income-tax Officer’s office and to produce 
evidence in support of the return which they had rendered. This 
notice specified the year 1926-27 as well as 1927-28, Nothing 
appears to have been done under this notice or for two years 
afterwards, a fact which may be explained by the circumstance 
that the assessment in respect of previous years was being dis- 
puted. On sth May, 1931, however, two things happened. The 
respondent firm filed a fresh return in respect of the year 1926-27 
showing a sum of Re, 51,550 as interest on loans payable by them 
to Seth Banji Lal of Jaipur. The Income-tax Officer on the same 
date served a notice on the respondent firm stating that it was 
proposed to treat them as the agent of Seth Banji Lal for 
the year 1926-27. The 8th May, 1931, having been appointed 
for hearing any objections to tbis course, the Income-tax Officer 
on that date recorded an order against the respondent firm as 
follows :— 

“They pay interest to the nonresident on his deposits with 
them. The non-resident has thus business connections with them 
and isin receipt of income through them. I accordingly hold them 
as agent for Seth Banji Lal of Jaipur under section 43 for the 
assessment for 1926-27.” 

The assessment order of 8th June, 1931, included, besides the 
sum of Rs. 51,550 admitted to be payable by the respondent firm, 
two other items of interest payable by other persons of Seth 
Banji Lal, bringing the “total income” to the figure of Ra, 72,928 
already mentioned. 

An appeal to the Assistant Commissioner having been dis- 
missed on roth August, 1931, application was made to the Commis- 
sioner under section 66 of the Act to state a casetothe High | 
Court. On the 14th May, 1932, the Commissioner referred fo the 
High Court three questions as follows :— 


“(1) Whether in the circumstances of this case, the petitioner 
could be held to be an agent for Seth Banji Lal within the meaning 
of section 43? 

‘{2) Whether the assessment made on the firm of Nawal 
Kishore Kharaiti Lal of Delhi (the petitioner) as agent of Seth 
Banji Lal of Jaipur under section 43 is rendered illegal by the fact 
that the notice which the Income-tax Officer served on the firm 
under the proviso to section 43 did not mention any particular 
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year for which the Income-tax Officer proposed to treat the firm 
“as an agent ? 

“(3) Whether proceedings could be started under section 34 
of the Act against the petitioner as agent of the non-resident in view 
of the fact that action under that section was time-barred, more 
than one year having lapsed since the issue of the notice, dated and 
February, 1928 ?” : 

_ As required by the Act the Commissioner gave his opinion 
on each question, answering each against the respondent firm— 
namely (1) Yes; (2) No; (3) Yes. The High Court (Addison 
and Sale, JJ.) answered the first and third questions in the nega- 
tive and held that the second question did not arise. Their view 
was that the Assistant Commissioner having by his order of 2nd 
May, 1928, held that no order had been passed declaring the 
respondent firm to be the agent of the non-resident, the Income- 
tax authorities were bound by that opinion. On this footing 
there was no order declaring the respondent firm to be such agent 
until 8th May, 1931. No such order having been passed before 
13th February, 1928, the rotice of that date calling for a return 
of income under section 22 (2) was in the opinion of the learned 
Judges invalid, and as this was the only notice ever served under 
that sub-section the assessment was illegal as wellas out of time 
under section 34. They concluded their judgment by saying, 
“The result of this reference is that the petitioner will escape assess- 
ment of income-tax for the year 1926-27 on a technicality.” 

The first question for decision is whether by the terms of the 
Act it is necessary to the validity of a notice calling for a return 
of income under section 22 (2) where it is served upon a person 
as agent of a non-resident under section 43 that it should have 
been preceded, not only by the notice of intention prescribed by 
section 42 (43 ?) and by the opportunity of being heard prescribed 
by the proviso thereto, but also by an order to the effect variously 

° described by the High Court as “declaring the petitioner’ to be 
the agent of a non-resident person” and “treating him as such 
agent”, It may be reasonable that A should not be required to 

_ render a return of B’s income until it has first been decided that 
he is agent for B: onthe other hand, having regard to the cir- 
cumstances which for this purpose constitute agency, it may well 
be thought advisable that the information afforded by a return 
and by books of account produced in support thereof should be 
available for the purpose of deciding as to agency. The avoidance 
of delay may also bea consideration, The mater must be defer 
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mined entirely upon the language of the Act, and their Lord. 
ships cannot find that it imposes the technical requirement 
upon which the High Court have insisted. It seems to their 
Lordships to be open to the Income-tax Officer under the 
Act to postpone any final determination of the question of agency 
until the time comes to make an assessment under section 23 of 
the Act. The notice of 13th February, 1928, was served before 
the expiry of one year from the end of the financial year 1926-27. 
Subject therefore to the merits of the case and to the answer to 
be given to the second of the three questions referred, the notice 
of 13th February was a valid initiation of proceedings to assess 
the respondent firm as an agent under section 43 and in 
respect ofthe year of assessment 1926-27. Proceedings if begun 
in time are not by the Act required to be completed within any 
time limit, . F 

The objection taken by the second question is that the notice 
of 2nd February, 1928, did not specify the year 1926-27 though 
this was done by the notice of 13th February requiring returns 
to be made under section 22 (2). It would appear that in 
1931 the then Income-tex Officer had some doubt upon this 
point, and that the issue of a second notice on sth May, 1931, 
specifying 1926-27 was intended to meet the difficulty. If, how- 


-ever, the original notice of and February, 1928, had been for 


this reason bad, that of May, 1931, was much too late to take its 
place or cure it. ` 

The High Court did not think it necessary to answer the second 
question referred to them, but in their Lordships’ view it should 
be answered, and the answer isin the negative. The notice is by 
section 43 made part of the series of facts which results in the 
resident being deemed agent by force of the section. The extent 
of bis responsibility if be be agent is another matter. If by notice 
given in due course under section 22(2)the year or years be, 
specified he has no grievance in point of procedure, and he can 
make his case upon the merits. 


No question of law arises upon the controversy as to agency. 
At the hearing it was desired by learned counsel for the respon- 
dent firm to contend that his clients should not have been assessed 
upon the figure of Rs. 72,928, which includes inteiest payable to 
the non-resident by third parties in British India, but only upon 
the figure of Rs. 51,550 which was payable by the respondent 
firm. No such issue can be brought within any of the three 
qüestions referred by the Commissioner to the High Court nor 


1» 


i 


“ 
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bas it been discussed at any previous stage of the reference. Their 
“Lordships are accordingly unable to entertain it. 


They will humbly advise His Majesty that this appeal should 
be allowed, that the judgment of the HighCourt be reversed and 
that in liéu -of the answers given by the High Court to the three 
questions: referred to them by the Commissioner, the following 
answers be respectively given—namely Question (1) Yes; Ques- 
tion (2) No; Question(3) Yes. The respondent firm will pay 
the appellant’s costs cf this appeal and of the reference in the 
High Court. 


The Solicitor, India Office > Solicitor for the Appellant, 
Sanderson, Lee & Co: Solicitors for the Respondents, 


R G C Appeal allowed, 
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CIVIL REVISION. . 


Before Sir Leonard Wilfred James Costello, Kt, Acting 
Chief Justice and Mr, Justice N. G. A. Edgley. . 


NRISINGHA CHARAN NANDI CHOUDHURY 


v. 


KEDAR NATH CHAUDHURY,* 


Bengal Agricultural Debtors Act, 1935 (Bengal Act VIT of 1936)—Provisions 
drastic, to be strictly inter preted—Section 34, necessary circumstances and 
conditions for interference thereunder—Sections 18 & 20, no bar to Civil 

o Court's jurisdiction —Debi Settlement Board—Cioil Procedure Code (Act V 
of 1998), Order XXI, Rule oo. i 
Fer Edgley, J: The provisions of the Bengal Agricultural Debtors Act, 

1935 are so drastic and interfere to’ such a large extent with the ordinary 

rights of decree-holders and creditors that they must be vary carefully and 

strictly interpreted, 

Fer Costello, A.C.¥ : The effects of the Act unless the Courts are very careful 
to Interpret its provisions with the utmost strictness, may be to work untold 
hardship to persons to whom money Is ‘owing and to entail much injustice. 


* Civil Revision Case No. 955 of 1937, against the order of B. P, Buxi, Esq., 
Munsiff, 1st Court at Kandi (Berhampur), dated the 21st May, 1937 in Money 
Execution Case No. tat of 1936. . 
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Per Curiam: The debt must actually be in existence at the time when the 
notice is issued under section 24 of the Bengal Agricultural Debtors Act, 1935. 4 

Per Edgtey, ¥.:-Sections 18 and 20 of the Bengal Agricultural Debtors Act, 
1935 as they stand do not debar the Civil Court from satisfying itself that the 
valid requirements of any notice which may ba issued under section 34 of the 
Act actually exist and it is the duty of a Civil Court not to stay -proceedings on 
receipt of a notice which purports to bea notice under section 34 of the Act 
unless the Court is satisfied that the notice in question is really a valid notice 

In the present case, the decree-holder purchased the judgment-debtor’s pro- 
perty in execution of his decree in lieu of his decretal debt and on the very day 
of sale he applied for a set off which was allowed. The execution case was then 
adjourned for the confirmation of-sale. In the meantime the judgment-debtor 
having applied under Order 21, Rule go, Civil Procedure Code to the Debt 
Settlement Board, the Court received a notice from the Board under section 34 of 
the Bengal Agricultural Debtors Act, 1935, and thereupon stayed all further 
proceedings in the execution matter : 

Held, that section 34 of the said Act did not apply in such a case.- 
In the present case the execution proceedings though in existence were not 
pending in respect of any debt. The debt had disappeared or had been entirely 
wiped out at any rate temporarily. The Court therefore had no jurisdiction 
to stay proceedings on receipt of the notice from the Board, 

Application under section 115 of the Civil Procedure Code by 
the Decree-holder. . i 


Order in execution proceedings. 

The materjal facts will appear from the judgment. 
Mr. Surajit Chandra Lahiri for the Petitioner. 
Mrt. Gopendra Nath Das for the Opposite Party. 
The judgment of the Court was as follows :-— 


Costello, A. C. J. :-—This matter affords some illustration of 
what may be amazing and unexpected results of the Bengal Agri- 
cultural Debtors Act, 1935, (Bengal Act VII of 1936). It is not, 
in my opinion, putting the situation in too serious a light to say 
that the effects of the Act, unless the Courts are very careful to 
interpret its provisions with the utmost strictness, may be to work 
untold hardships to persons to whom money is owing and fo entail 
much injustice. This case is concerned indirectly with a decree 
which wss obtained by one Rishindra Narayan Choudhury described 
as a Shebait of Sri Sri Raj Rajeswar Bigrahaya Thakur, of Mohan- 
ganj, Dinajpur against one Kedar Nath Chaudhury of Kandi in the 
District of Mursbidabad. Nrishingha is the petitioner before us and 
as long ago as the year 1932 he instituted a suit for accounts against 
Kedar Nath Chaudhury upon the footing that Kedar Nath Chau- 
dhury had been his patwati entrusted with the duty of collecting 
fents, cesses and’so forth and that Kedar Nath Chaudhury had left 
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the service of the plaintiff without rendering -any or, at any rate, 


ny proper, accounts. The suit was registered and numbered as 
Suit No. 312 of 1932 inthe Court of the Munsiff, of Raigunje, 
District Dinajpur. The suit was contested on various grounds, 
Ultimately, a decree was made in favour of the plaintiff on the 22nd 
May, 1933. . That decree was affirmed on appeal by the Subordinate 
Judge. The defendant brought the matter to this Court in Second 
Appeal and that appeal by a judgment of this Court was dismissed 
On the and of February, 1937. , It, therefore, had taken about five 
years for the plaintiff to obtain-a final decree for the amount due to 
him. That amount was round about Rs. 1200. The plaintiff pnt 
the decree to execution—the decree Which was really the decree of 
the High Court, and he asked that the decree should be satisfied 
by the attachment and sale of properties belonging to the judgment- 
debtor. 

These properties were situated within the jurisdiction of the 
First Munsiff at Kandi and accordingly the decree was sent to the 
- Court, that is to say, the Court of the First Munsiff for execution. 

The properties were put up for sale on the 16th April, 1937, and the 
judgment-debtor then petitioned for a stay of the sale, pending the 
bringing by him—as he put it—of a stay order from the Debt Settle- 
ment Board at Dinajpur to which he had applied—presumably under 
the provisions of section 8 of the Bengal Agricultural Debtors Act, 
1935. The Munsiff of Kandi rejected that application on the 
. ground that the properties under attachment were situated within 
the jurisdiction of the Court of the Munsiff at Kandi, District 
Murshidabad and that no Settlement Board of the District of 
Dinajpore had jurisdiction to deal with the matter. Subsequently, 
that is to say, on the roth of April, 1937, an order was made 
permitting tbe decree-holder to bid at the sale. The sale took 
place on the same day and the decree-holder, purchased the pro- 
perty for the sum of Rs. 1200. He then applied to be allowed to 
“set off the purchase price as against the sum due to him under the 
decree. The set off was allowed. The matter was recorded in the 
order sheet in these terms :— 
“ Decree-holder auction-purchased judgment-debtor’s property at 
Rs, 1aco and applied for set off. Set off allowed. Put up on arst 
May, 1937 for confirmation of sale. ” 


So the position was, that on the roth April, 1937, the decree- 
holder had been allowed to exchange the debt due to him for the 
purchase price of the property which he was buying. In other 
words, instead of having to pay Ra. 1200 a8 purcfase money for she 
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properties of the judgment-debtor, the decree-holder gave up the 
debt due to him. On the 11th of May, 1937, a notice was receive? 
in the Court of the Munsiff from the Debt Settlement Board,—a 
notice had been served or, at any rate, cent under the provisions of 
section 34 of the Bengal Agricultural Debtors Act, 1935. It is 
important that we should observe the exact phraseology of that 
section. It is in these terms :—~ 

“ When an application under section 8 or a statement under sub- 
section (1) of sectidn 13 includes any debt in respect of which a suit 
or other proceeding is pending before a Civil or Revenue Court, the 
Board shall give notice thereof to such Court in the prescribed 
manner, and thereupon the suit or proceeding shall be stayed until 
the Board has either dismissed the application in respect of such 
debt or made an award thereon, and if the Board includes any part 
of such debt under clause (d) of sub-section (1) of section 25 in 
the award or the Board decides that the debt does not exist the suit 
or proceeding shall abate so far as it relates to such debt. ” 

Having received the notice on the 11th May, 1935, the Munsiff 
of the First Court at Kandi on the 21st May, 1937, records this 
decision : 

“ Section 34 of the Bengal Agricultural Debtors Act, 1935, 
provides that when an application under section 8 ora statement 
under sub-section (1) of section 13 includes any debt in respect of 
which a suit or other proceeding is pending before a Civil or Reve- 
nue Court the Board shall give notice thereof to such Court in the 
prescribed manner and thereupon the suit or proceeding shall be 
stayed until the Board has either dismissed the application in 
respect of such debt or made an award thereon, ” 

That was, of course, merely quoting the section, Then follows 
this order :— 

“ Further proceedings of this execution case must therefore be 
stayed. The quebtion whether Maligaon Debt Settlement Board 
has any jurisdiction to entertain the judgment-debtor’s application 
cannot be determined by this Court. Hence itis ordered; Let 
further proceedings of this execution case be stayed till the disposal 
of judgment-debtor’s application by Maligaon Debt Settlement 
Board. Judgment-débtor’s application under Order XXI, Rule 90 
Civil Procedure Code be put up after receipt of the said Board’s 
decision.” The judgment-debtor’s application there referred to 
had been on the 17th May, 1937, on which date the learned Munsif 
recorded this order : 

e “Judgment-deBtor’s petition for stay of proceedings and that 
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under order XXI, rule go, Civil Procedure Code be put up on 18th 
May, 1937, in presence of'pleaders on both sides.” 
On the 18th he recorded this order ; 
“Heard pleaders of both sides: To 21st Muy, 1937, for 
crders.” 
When the arst May airived, the learned Munsif made an order 
staying all proceedings on the footing that the judgment-debtor 
- WAS prima Jacie at any- rate, a debtor within the meaning of the 
Bengal Agricultural Debtors Act. The present proceedings are 
directed against the order which the learned Munsif made on the 
21st. May, 1937. It has been argued by Mr. Lahiri on behalf 
of the petitioner (who is,' cf course, the decree-holder) that the 
learned Munsif ought not to have stayed the proceedings, because 
at the time when the notice was received by him there was no 
debt in existence at any rate so far as the Court of the Munsif 
was concerned. Mr, Lahiri has also argued that section 34 does 
not apply in the circumstances of this case because at the time 
. when the Board gave notice or purported to give notice to the 
Court of the Munsif there was then neither a suit nor any other 
proceeding pending before:the Court concerning any debt which 
had bees or might have been included in the application made 
by the judgment-debtor under section 8 of the Act. Mr. Lahiri 
has contended that the eflect of the crder of the 19th April, 1937, 
allowing the set-off was to-extinguish the debt which up to that 
time had been due from Kedar Nath to Rishindra upon the basis 
of the decree affirmed by this Court on the 2nd February,’ 1937, 
We think that that contention is corect, At the time when the 
notice was issused there was a lull, jif I may so put it, in the 
proceedings which had beén in progress in the Court of the 
Munsif. On the rgth April, 1937, the sale had taken place, the 
purchase price had in effect been paid, by the set-off and all that 
remained to be done was for the sale to be confirmed. It may 
no dpubt be the case that ‘the execulion proceedings were still 
in existence but they were not pending in respect of any debt. 
The debt had disappeared, at any rate temporarily and on the 17th 
‘May, 1937, different proceedings were instituted, namely, pro- 
ceedings on the part of the judgment-debtor under the provisions 
of order XXI, rule 90 of the Civil Procedure Code. It may be 
that as a result of those proceedings the debt might eventually 
have been revived but it certainly was not in existence at any time 
between the 1th April and the r7th May. 
This case approximates to the cage which was ’ before *the 
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Chief Justice and Mr, Justice Mukherjea on the roth May last, 
the case of Jagabandhu Sahay, Rashmani Dasya (1), The head- 
note of that case is as follows : 

“In order that a notice under section 34 of the Bengal Agricul- 
tural Debtors Act may be given, there must be a debt in respect 
of which some proceeding is pending in a Civil Court. Where in 
execution of a decree the decree-holder purchases the property of 
the judgment-debtor and the sale is confirmed under order 21, rule 
92 of the Civil Procedure Code, the decree is satisfied to the extent 
of the purchase money. Therefore a proceeding for delivery of 
possession of such property started by the decree-holder is not 
a proceeding in respect of a debt and consequently the Court 
cannot stay such proceeding ona notice under section 34 of the 
Agricultural Debtors Act.” 

Now, if inthe present instance the position had been that 
the sale which took place on the rgth April, 1937, had been 
formally confirmed under the provision of order XXI, rule 92 of 
the Civil Procedure Code, this case would have been, to all intents 
and purposes, identical with the case which was considered by 
the learned Chief Justice and Mr. Justice Mukherjea. But there 
is, of course, this distinction that in the matter we are now con 
sidering the proceedings had not quite reached the stage at which 
the sale was confirmed. The sale had taken place, the decree- 
holder as the purchaser was allowed a set-off. The price had 
therefore been paid, with the consequence the debt had been 
obliterated. All that remained t> be done was for the sale to be 
confirmed and the purchaser put into possession. Stating the 
matter in another way it comes to this: Weare considering in 
a situation in execution proceedings which is one stage further 
away from the termination of those proceedings as compared 
with the situation which had to be considered by the Chief Justice 
Mukherjea in other similar proceedings. We have to decide whether 
in those circumstances we can say that the matter is sufficiently 
analogous to the case of Jagabandhu Saha v. Raskmani Dasya 
(1) to enable us to hold that the precise conditions contemplated 
by the provisions of section 34 of the Act did not exist: the 
conditions laid downin that section which entail that a Civil 
Court has to stay its hand pending some decision of a Debt Settle- 
ment Board, 

We are of opinion, that in the circumstances of this case, the 


a 
(1) (1937) 41 C. W, N. 924. 
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conditions necessary to attract the operation of the Act did not 
obtain, and therefore, the learned Munsif was wrong in taking 
the view tbat he was obliged to stay all further proceedings in 
his Court pending some adjudication by the Maligaon Debt 
Settlement Board. I said at the outset that this case gives 
some idea of the amazing results which may arise out of the 
operation of the Bengal Agricultural Debtors Act, In the present 
instance, as faras we can see, there was nothing more, or very 
little more, than the judgment-debtor’s own assertion to warrant 
the assumption that he was a debtor within the meaning of the Act, 
that is to say, within the definition given in section 2 (9) of the 
Act, which says : 

“Debtor means a debtor whose primary means of livelihood 
is agriculture and” (JI emphasise the word and) “who— 
(a) is a raiyat or an under-ratyat, or (b) cultivates land himself or 
by members of his family or by hired labourers or by adhtars, 
bargadars or bkagdars ; and includes a group of persons who join 
in making an application under the provisions of sub-section (r) 
of section 9 ; ” 

It is alsoto be observed that inthe present instance the 
amount in issue was the comparatively substantial sum of Rs. 1200, 
What apparently happened was that the debtor, asa last and 
desperate effort to avoid paying his just debts—which he had 
been ordered to pay by a decree of the High Court—rushed off 
to the Board set up under the Bengal Agricultural Debtors’ Act 
and upon the assertion that he was a “debtor” managed to induce 
the Board to send a notice which but for the fact that the pur- 
chaser at the sale happened to bə a decree-holder with permis- 
sion to set off the debt against the purchase price would have 
enabled the debtor to secure a holding-up of all the proceedings 
in execution until it pleased this Agricultural Debt Settlement 
Board to decide whether or not the judgment-debtor was a 
“dektor” within the meaning of the Act. Itis almost by pure 
accident or rather by a fortuitious conjunction of circumstances 
that we are in this case able to say that there was no debt and so 
the Munsif was wrong in staying the proceedings. I think this 
case ought to be regarded asa warning of the kind of thing which 
may happen in the future and an index of how the provisions 
of the Agricultural Debtors Act may be taken advantage of by 
dishonest debtors with the object of defeating or delaying the 
just claims of their decree-bolder creditors. The Rule will be 
made absolute,—hearing fee being assessed at two gold mohure, 
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Edgley, J.:—I entirely agree with the observations which 
bave been made by my Lord the Acting Chief Justice and the con- 
clusions at which he has arrived. . i 

The provisions of the Bengal Agricultural Debtors Act are 
so drastic and interfere to such a large extent with the ordinary 
rights of decree-holders and creditors that it is obvious that they 
must be yery carefully and strictly interpre'ed. During the course 
of bis argument Mr, Das, who appeared for the opposite party, 
placed some reliance upon sections 18 and 20 of the Act and, 
having regard to the provisions of these sections, he argued that 
the learned Munsiff had no jurisdiction to decide for himself 
whether the debt actually existed at the time when the notice under 
section 34 of the Act was served. -He maintained that all ques- 
tions relating to the existence or non-existence of the debt should 
be determined by the Board. Section 18 (1) provides that if there 
is any doubt or dispute as to the existence or amount of any debt, 
the Board shall decide whether the debt exists and determine its 
amount. Section 20 of the Act goes on to say that if any ques- 
tion arises in connection with proceedings before a Board under 
this Act, whether a person isa debtor or not, the Board shall 
decide the matter. It seems, hcow:ver, to be clear from the 
language of thess sections and also from the context in which 
they appear that they relate primarily to questions relating to the 
existence or non-existence of debts which have been mentioned 
io applications made to the Board under section 8 and with regard 
to which some question cr dispute has been raised befure the 
Board itself. In my opinion, these sections as they stand, do not 
debar the Civil Court from satisfying itself that the valid require- 
ments of any notice which may be issued under section 34 of the 
Act actually exist and, in my view, it is, in fact, the duty of a Civil 
Gourt not to stay proceedings on receipt of a notice which 
purports to bea notice under section 34 of the Act, unless the 
Court is satisfied that the notice in question is really a valid 
notice. ' 

Section 34 of the Act requires that the debt in respect ot which 
a notice under this section may be issued shculd be included in 
the application under section 8 orin the statement which may 
have been filed under section (1) of section 13 of the Act. It 
also requires that there should bea suit or proceeding pending 
in respect of that debt befure the Court at the time when the 
notice is issued, It, therefore, would appear to follow that the 
debtemust actually $e in existence at the time when the notice 
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is issued under section 34 of the Bengal Agricultural Debtors 
Act. i 

In this particular case, it is clear that having regard to the 
order dated the rgth April, 1937, the alleged debt had been 
entirely wiped out at any rate for the time being and that 
this must have been the position appears also clear from the 
provisions of order XXI, rule 72 (2) of the Code of Civil Pro- 
cedure. 

What was actually pending before the Civil Court at the time 
when the notice was issued and received was, in fact, not a 
proceeding in respect of the debt but was a proceeding in res- 
pect of the confirmation of the sale which bad been held on the 
toth April, 1937. This being the case, I do not think that the 
learned Munsiff had any jurisdiction to stay proceedings on receipt 
of the notice from the Debt Settlement Board which purported 
to be under section 34 of the Bengal Agricultural Debtors 
Act and I, therefore, agree that this Rule must be made 
absolute. f 


S: G R C Rule made absolute. 


APPELLATE CIVIL. 


Before Mr, Justice S. N, Guha and Mr. Justice R, C, Mitter, 
T. AND J. BROCKLEBANK LIMITED 
v 


NOOR AHMODE.* 


° 
Damages—Tort~—N egligence— Assessment of damages—Doctrine of common 
employment, 

The plaintiff was a deck crew on board the S.S. “Markhar’ owned by 
defendant No. r. Defendant No. 2 was the agent of defendant No. 1 and defen- 
dant No. 3 was the steward who looked after the ailment of the seamen on 
board the vessel. The duty of the chief steward, who was not made a party 


* Appeal from Original Decree No 238 of 1935 with cross-objection, agalnst 
athe decree of Jitendra Nath Sen, Esq., Subordinate Judge, gth Court, 24 Perganas 
at Alipore, dated the 31st July, 1935. 
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in the suit, was to attend toany complaints in cases of sickness and to ad- 
minister medicines from the dispensary on board the ship. The duty of the 
master of the ship was the navigation of the ship. The plaintiff was 
examined by the company’s doctor after he fell ill at every port and medicine 
was given to him, 


_The plaintiff stated that instead of sending him to hospital for medical 
treatment for which he prayed, the master of theship, the defendant No. 3, 
kept him on board the ship at the risk of life, health and otber earthly interest 
and welfare, against all human consideration till the vessel reached A, where 
he was examined by a doctor, who pronounced him as suffering from an 
advanced stage of phthisis ; that inasmuch as that culminated in complete 
break down in health, body and mind and brought him to the verge of death, 
caused while he was in the employment of the defendants and was engaged in 
their service by the illegal and improper and negligent acts done by defendant 
No. 3, who was a servant of defendant No. 1, he was entitled to get from 
defendant No. 1 compensation for the loss.or damages caused to him in health, 
body and mind and money spent and also for worries both mental and physical. 
Defehdant No.1 resisted the claim on denial of the main allegations of fact 
contained in the plaint. 


The lower Court passed a decree on a new case, viz. the negligence of doctors, 
who examined the plaintiff in different ports. The negligence was never pleaded 
nor put in issue. There was also no evidence as to negligence of doctors : 


Held, that no relief could be given to the plaintiff onthe ground of negligence 
of doctors. 


That defendant No. 1 must be presumed, in the absence of proof to the 
contrary, to have appointed persons of competent care and skill as doctors, and 
the defendants were not liable for injury, if any, caused to the plaintiff by the 
negligence of any of the doctors. 


Fanton v, Denville (1) referred to, 


That as the chlef steward and master of the vessel, defendant No. 2, were 
careless and negligent in the matter of taking proper and reasonable care of 
the plaintiff in his illness, the latter (the plaintiff) was entitled to damages 
against defendant No.1. Butas the assessment of any amount on the head 
of medical charges was not possible in this case, the amount of damages the 
plaintiff was entitled to recover must be ascertained on the basis that he was 
not fit for any service, regard being had to the nature of employment he. 
secured under defendant No. 1 and the character of work done by the Indian 
laskars. 


The decision of the question as to non-liability of defendant No. 1 on the 
ground of common employment depended upon evidence ina particular case, 
and hence could not be raised for the first time in reply to the cross-objection 
by the plaintiff. But as the question was allowed to be argued on both sides, the 
Court proceeded to deal with the same on the materials before it, so far as the 


tommon employment of the Plaintiff and defendant No, 3, the master of the ship, 
was concerned, 
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The rule as to common employment, which may very well be adopted in Criz, 

e this country, as one based on principle of justice, equity and good conscience, 

is to be found in what was stated by Lord Chelmsford in Barton Shell Coal Co. 

v. W Guire (1) 1 “It is necessary to ascertain in each particular case whether T. and J. Brockle- 

the servants are fellow labourers on the same work ; because although a servent baok L imiten 

may be taken to have engaged to encounter all risks which are incidental to the Nbor Ahmode. 

service which he undertakes, yet be cannot be expected to anticipate those which Fapa 

may happen to him on’ occasions foreign to his employments. Where servants f 

therefore are engaged in different departments of duty, an injury committed 

by one servant upon the other, by carelessness or negligenca in the course of 

his peculiar work is not within the exception, and the master’s liability attaches 

in the case in the same manner as if the injured servant stood in no such 

relation to him. There may be somé nicety and difficulty in particular cases 

in deciding whether a common employment exists; but in general by keeping 

in view that the servant must have known or expected to have been Involved in 

the service he undertakes, a satisfactory conclusion may be arrived at,” 


It was contended that regard being had to the doctrine of common employ- 
ment, defendant No. 1 could not be held liable for damages claimed by the 
plaintiff on account of the negligence of the common employee, defendant 
No. 2, the master of the ship, who was not a respondent in the cross-objection 
filed by the plaintiff : 


Held, that the doctrine of common employment was inapplicable on the 
following grounds : $ 


(a) that the non-liabllity of defendant No, 1 for damages was not pleaded 
in defence. 


(b) that the negligence complained of in respect of which damages were to 
be assessed related toa period of time when the plaintiff and defendant No. 3 
were not in any common employment. 


(c) that the plaintiff and defendant No. 3 were not fellow labourers in the 
same work. They were engaged in different departments of duty which had no 
intimate connection or dependence. 


Appeal by Defendant No, x and Cross-objection by Plaintiff. 


Suit for damages or compensation for breach of contract and 
tort for negligence. 


Tue material facts appear from the judgment. 


Messrs. Atul Chandra Gupta, Rakhal Chandra Bose and Amrita 
Zal Chanda for the Appellant. 


Messrs. Nalini Ranjan Bhattacharfi ond Ranjit Kumar 
Banerjee (for Mr. Jatindra Nath Banerji) for the Respondent. 


C, Ap V, 
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The following judgment was delivered : 

This is an appeal from a decision and decree passed by the 
learned Subordinate Judge, 24 Parganas, dated the 3rst July, 1934, 
by the defendant No.1 in a suit brought by the plaiotiff asa 
pauper, for damages or compensation for breach of contract, and 
also for tort for negligence, valued at Rs. 20,s00/-. The plaintiff 
also preferred cross-objection agaipst the said decision and decree, 
which allowed him Rs. 15 09]- only, by way of compensation. 

The plaintiff, a man aged twenty-six years, was employed as a 
Deck Crew to serva on board the S.S. “Markhar” owned by 
the defendant No. 1, T, and J. Brocklebank Ltd., on terms and 
conditions mentioned in an agreement entered between the plaintiff 
and the defendant No. 1, on the 16th August, 1933, under the 
provisions of Indian Merchant Shipping Act. It was provided by 
the agreement that the plaintiff shall not serve as a crew On board 
the sbip between the last day of October in one year and the 31st 
March in the succeeding year on voyages to any ports on the 
coast of America north of 38 degrees North Latitude. The case 
of the plaintiff stated in his plaint, was that the master of the ship, 
in violation of the terms of the agreement aforesaid, compelled 
him to render service of a deck crew against his will on voyages 
to ports on the east coast of America north of the 38 degrees 
North Latitude, within the prohibited period, with the result that 
he fell ill, The serious illness of the plaintiff resulted from and 
was caused by the forced service referred to above. The plaintiff 
asserted that instead of sending him to hospital for medical 
treatment for which he prayed, the master of the ship, the de- 
fendant No. 3, kept him on board the ship at the risk of life, health 
and other earthly interest and welfare, against all human consi- 
deration till the S., S. “Markhar” reached Avonmouth,—at what 
place the plaintiff was examined by a doctor, and according to the 
diagnosis of the doctor, the plaintiff was suffering from an ad- 
vanced stage of phthisis. The plaintiff was thereupon sent to* 
Hamgreen Sanitorium and Hospital, on the 3rd November,’ 1933, 
from which he was discharged on the 28th December, 1933. The 
plaintiff stated that inasmuch as the aforesaid state of health 
culminating in a complete breakdown in health, body and mind, 
and bringing him to the verge of death, was caused while he was 
in the employment of the defendants and was enzaged in their 


. Service, by the illegal, improper and partly wilful and partly 


negligent acts done, by the defendant No. 3, the master of the 
vessel S. S.“Markhar” who was a servant of the defendant No. r 
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in violation of the terms and ccnditions cf the agreement of the 

¢x6th August, 1933, and against all human consideration, culmina- 
ting in severe breach of duty, the defendant No. 1 was liable 
therefor ; and the plaintiff was entitled to get from the defendant 
No. 1 compensation for the loss or damages caused to the plain- 
tiff in health, body and mind, and money spent and also for 
worries both mental and physical. The amount of compensation 
was assessed at Re. 20,500 made up of Rs. 19,000 the loss of 
earning as a seaman up to the age of sixty-five, with the pro- 
spects of the service, Rs. 500 in the shape of medical and other 
incidental expenses ; and Rs, rooo on account of worries, 

In answer to interrogatories supplied by the defendant No. 1, 
the plaintiff stated that he was attacked with severe cold about 
the middle of October, 1933. Since then he all along prayed and 
pressed for being medically ‘treated at all the ports which were 
touched at by the S. S. “Markbar” in course of her return voyage 
from New York, until the ship reached Avonmouth, in the begin- 
ing of November, 1933. 

The defendant No, 1, the only appellant in this appeal, 
resisted the plaintiff’s claim in the suit, on denial of the main 
allegations of fact contained in the plaint. It was asserted by the 
defendant in the written statement filed in Court, that the plain- 
tiff was employed from the zoth August, 1933, fora period of not 
exceeding twelve months, there was no violation of any condition 
of the agreement of service ; that the plaintif ceased to render 
service on or about the 18th September, 1933, when the ship was 
in the vicinity of Gibralter, owing to a cold which he had con- 
tracted, and continued to be off duty so long as he was on board 
the ship. The plaintiff was examined by doctors at ports of 
call ; but at no time was the plaintif’s case considered to be a 
hospital case, and he could not therefore be sent to a Hospital at 
any port of call, before the ship reached Avonmouth. When the 
ship reached Avonmouth on the 3rd November, 1933, the plain- 
tiff was examined by a doctor who certified that he was suffering 
from advanced phthisis and was removed to the Hamgreen 
Hospital, It was asserted by the defendant No. x that the master 
of the ship took as much care of the plaintiff as was possible under 
the circumstances, and the master was not guilty of any breach 
of duty. There could not therefore be any claim for damages 
against any of the defendants in the suit. 

On the pleadings of the parties, three specific issues that were 
raised for determination in the case, are set out below— 
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Issue 3.—Did the defendant No. 3 in violation of the terms of 
3957; ‘the agreement, dated the 16th August, 1933, compel the plaintiff * 
"T. and J. Brotkle. tO render active service as a deck /askar on board S, S. ‘“Markhar” 
bank Limited -in its voyage to ports of the East Coast of America, north of 38 
Noor Ahmods, -degrees North Latitude, after the 30th September, 1933 ? 
KEZE Issue 4.—Did the defendant No, g commit any breach of duty 
to the plaintiff, which catsed the latter loss or damage ? 

- Issue 5.—Are the defendants or any one or more of them liable to 
“pay damages or compensation to the plaintiff either for breach of con- 
tract or for tort for negligence or for both ? If s0, for what amount ? 

The Judge in the trial Court held on evidence, that the 
defendant No. 2, Grahams Trading Company (India) Ltd., 
Agents of T. & J. Broklebank Ltd. (defendant No. 1), and the 
-defendant No, 3 (the master of the ship S. S. “Markhar” ) were 
-not guilty of negligence. The plaintiff was put off his duty, and 
‘never was on duty again, so long as he was on board the ship. 
-The defendant No. 3 did not compel the plaintiff to render active 
service as a deck /askay on board the S, S. “Markhar” on its 
voyage to ports on the east coast of America north of 38 degrees 
North Latitude, after the 30th September, 1933. The trial Judge 
also came to the conclusion that the defendant No. 3 did not 
commit any breach of duty to the plaintiff which caused the latter 
-loss, The Judge in the Court below was however of opinion that 
the medical examination of the plaintiff was defective ; the doctors 
-at ports of call before the ship reached Avonmouth, ought to have 
detected at kast the onset of phthisis. The conclusion was that 
the plaintiff was not carefully examined or the doctors kept silent 
over the fell disease. According to the Judge, a master was negli- 
gent for his doctor servants, The plaintiff was in that view of the 
case, entitled to get some damages. The claim as made in the 
-plaint was considered to be adventitous, based on uncertainty, and 
-was absurd. The claim was allowed to the extent of Rs. 1,500, as 
-medical and other incidental expenses, impending death of the” 
plaintiff which was, according to the trial Court, not far off, and for 
-mental pain, worries and anxieties. 

The decree as passed by the Court below could not be support- 
-ed by the plaintiff respondent ; and we do not propose to deal with 
-the -contentions proposed to be raised in support of the appeal in 

-any detail. The decree as it stands was passed-ona new case, Vize 
the negligence of doctors, who examined the plaintiff at different 
ports. - The negligence of doctors as found by the lower Court was 
neyer pleaded or put in issue, and no relief coyld be given to the 
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plaintiff on that basis. There was furthermore no evidence on 

which the failure of negligence of doctors could be arrived at. 

The defendant No. 1 must be presumed, in the absence of proof 

to the contrary, to have appointed persons of competent care and 

skill as doctors, and they were not liable for injury if any, caused 
to the plaintiff by the negligence of any of the doctors [ See Fanton 

v. Denville (1). | The appeal by the defendant No. x must be 

allowed for the reason, that the derree passed by the Court below, 

cannot be supported in the absence of allegation, proof, or finding, 
that the defendant No. r company was in any way negligent in 
employing doctors, at different ports of call in America. 

The cross-objections preferred by the plaintiff, open out the 
entire case stated in the pleadings of the parties to the suit, and the 
issue raised at the trial, to which reference has been made 
already. ; 

The facts wbich stand out prominently in the case are 
these: The ship S. S, “Markbar” was a cargo vessel in which both 
European and Indian (mentioned as native) crew were employed. 
The number of crew on board the ship was ninety-three ; and as 
the number did not exceed one hundred, it was not necessary for 
the owners to employ, on the vessel, any qualified doctor ; the 
steward was to look after the ailments of the seamen on board 
the vessel. The plaintiff was employed under a contract asa 
éaskar or deck crew ; the agreement between the parties provided, 
among other things that the Indian deck crew will be off their duty 
on the ship reaching 38 degrees North Latitude on the east of 
North of America. The ship started on the outward journey from 
Calcutta on the 21st August, 1933, with the plaintiff employed 
as a deck crew, who had previously been given a certificate of 
health by medical authorities concerned in the selection of crew. 
The vessel S, S, “Markhaz” called at the ports of call mentioned 

, below, on the dates given,—Colombo, 28th May, 1933; Port Sudan, 
8th Sgptember, 1933 ; Suez, roth September, 1933; Port Said, rth 
September, 1933 ; Boston, 28th September, 1933 ; New York, 2nd 
October, 1933 ; Philadelphia, 5th October, 1933; Baltimore, yth 
‘October, 1933 ; Norfolk, roth October, 1933; New Port News, rxth 
October, 1933; New York, 14th October, 1933; Boston, 16th 
October, 1933 ; London, 29th October, 1933 ; Southamptom, 3oth 
October, 19333; Avonmouth, 3rd November, 1933. It is not 
necessary to mention any other port of call, as the plaintiff was 
sent to a hospital for treatment of phthisis when the doctor who 
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examined him at Avonmouth pronounced his case to be one of 
advanced phthisis. . 
The case of the plaintiff was that he was made to work as a 
deck crew, north of the 38 degrees North Latitude, when the ship 
was in the North American coast ; he caught cold, and his illness 
had developed into phthisis which was diagnosed when the vessel 
reached Avonmouth. The case of the defendants, on the other 
hand, was tbat the plaintifi fell ill when the ship S. S, ‘Markhar” 
was off Gibralter, on the 18th September, 1933; and he was 
never put on duty after the date, during the remainder of the 
voyage, The plaintiff, according tothe defendants, was examined 
by the defendant company’s doctor at Boston, was found ailing, 
and was kept on medical diet ; on examination at other ports of 
call in America, the doctors did not declare the plaintiff's case to 
be a hospital case, and the plaintiff could not therefore be sent to 
any shore hospital. The chief steward, whose duty it was to 
attend to apy complaints in cases of sickness, and who administers 
medicines from the dispensary on board the ship, gave the plain- 
tiff medicine to be taken internally and also medicines (terpen- 
tine liniment) for external application for massage to the throat 
and chest. No temperature chart of the patients on board was 
kept bwt “only small scrap log book” and at the end of each 
voyage, they were thrown away. The chief steward did not bring 
to the notice of any port authority or any port medical authority 
in America that the plaintiff was suffering from a bad cough, for 
the reason that rested with the master ; common ailments such as 
cough etc. are not usually reported, but only contagious and infec- 
tious diseases, and death or deaths that may have happened during 
the voyage, are reported. The chief steward did not remember 
whether there was any medical examination of the plaintiff at 
Boston on the second visit. The master of the ship whose duties 
were the navigation of the ship, and seeing that every thing in the, 
ship was going on satisfactorily, deposed to the fact that the, plain- 
tift fell ill off Gibralter on the 18th September, 1933; he was given 
medicine by the chief steward. The plaintiff was examined at 
Boston by the company’s doctor; he was put on medical diet; 
and at every other subsequent port, he was examined by the com- 
pany’s doctor and medicine was given to him; his was nota 
hospital case, and could not be sent to a shcre hospital without 
doctor’s recommendation. The plaintiff, according to the master 
of the ship, was not all right at Boston, New York, Philadelphia, 
Baltimore and other places. The master did not know if the 
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‘plaintiff had fever on. The man was complaining in every 

port that he had a very bad cold, After the boat had left 
Boston, till it reached London, the plaintiff was not examined 
by any doctor. At London, the doctor came on board, and as- 
ked if the crew were all well ; the master said that they were all 
well ; the port doctor was not. told that the plaintiff had coh. 
The boat was at London for three days ; the master did not see the 
plaintiff at London, as he had to attend to many other things, 

The evidence led on the side of the plaintiff that he was made 
to work when the ship was to the north of 38 degrees North Lati- 
tude, in violation of agreement, is not worthy of credit, and it can- 
not be given preference over the evidence of the master of the 
ship, the chief officer and the chief steward,—supported by the 
entries in the Log Books. The Judge in the Court below bas, 
` in our opinion, rightly beld on the materials on record, that 
whenever the ship reached 38 degrees North Latitude, all the In- 
dian crew were put off their duty-— this of course includes the 
plaintiff. The evidence in the case coming from the side of the 
defendants further established the position that the plaintiff fell 
ill when the ship S. S, “Markhaz” was off Gibraltar, on the 18th 
September, 1933, and was never placed on duty on board the 
ship. The plaintiff was removed to Ham Green Hospital for treat- 
ment of an advanced case of pthisis, when the ship reached Avon- 
mouth on the 3rd November, 1933. The evidence such as it is 
indicates that the plaintiff was ailing from the 18th September, 
1933 ; the nature of the plaintiff's illness was such that he could 
never be placed on duty on board the ship as a /askar for a single 
day after that date ; he was ultimately removed on the 3rd Noveme 
ber, 1933, toa hospital, for immediate treatment, when he was 
found by a doctor to be suffering from advanced pthisis, The 
evidence of the chief steward and the master of the ship who were 
both responsible for the health and the safety of the crew on 
board, shows that although no record was kept inthe Log Books, 
the illness of the plaintiff from which he had been suffering from 
the 18th September, 1933 onwards, required special attention. 
The evidence cn record does not at all indicate that proper care 
was taken or attention given to the plaintiff, and the only consi- 
deration shown to him was that he was not employed as a crew. 
The doctors at the different ports of call held medical examina- 
tion of the crew, and passed them as sound, just as the master of 
the ship himself reported at London that all the crew were well, 
inspite of the fact that the plaintiff was suffering froma very bad 
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cold, for which medicine for external and internal use had been 
given by the chief steward. The plaintiff was not examined by * 
any doctor at Boston on the second visit, at least the chief steward 
does not remember that. There was no examination of the plaintiff 
by any doctor between the time when the sbip left Norfolk on the 
roth October, to the date when the vessel reached Avonmouth on 
the 3rd November, 1933, when the plaintiff’s case was diagnosed 
to be one of advanced phthisis requiring immediate treatment. It 
is not for us to express any opinion on the nature of the medical 
examination so far asthe plaintiff was concerned, by the doctors 
employed by the defendant No. r; but on the evidence before 
us, we have no hesitation in expressing our concurrence with the 
view indicated in the judgment of the Court below, that the defen- 
dant No. 3 should have, in view of the prolonged illness of the 
plaintiff, suspected something serious with the plaintiff; and to 
that has to be added that the negligence in this behalf was fully 
shared by the chief steward, whose duty was to look after the 
ailing crew on board the ship, In our judgment, the chief steward, 
charged with the duty of attending the complaints in cases of 
sickness, and the master of the vessel who by the very nature of 
things, exercised the functions of the owners of the ship when on 
high seas, for the purpose of looking after the health and safety 
of the crew employed on the ship, were careless and negligent in 
the matter of taking reasonable and proper care of the plaintiff 
in his illness, which within the period of time from the 18th 
September to the 3rd November, 1933, had developed into an 
advanced case of phthisis. The plaintiff was, on account of the 
omission on the part of the servants of the defendent No, 1 had 
been placed in a position of risk of life. Ifthe life of the plaintiff 
has been saved, he has according to medical evidence, been 
incapacitated from doing work for the rest of his life. 

In the above view of the case before us, the plaintiff was enti- 
tled to more substantial damages than that has been awarded” 
by the Court below. Ia ascertaining the amount of damages, 
difficulty must always be experienced ; but the assessment of any 
amount on the head of medical charges is not possible in the case 
before us, inasmuch as, no materials on the record would justify 
the same. The amount of damages the plaintiff was entitled to 
recover must be ascertained on this Lasis that he was, according 
to the doctor, examined as a witness by the plaintiff, not fit for 
any active service, regard being had to the nature of the employ- 
ment he secured “under the defendant No. r. The employment 


Vou. LXVI.| HIGH COURT. 451 


by the defendant iNo. 1 was of atemporary nature, on a pay of Criz, 
* Rs. 20 (plus Rs. 1g for food), for a period mot exceeding twelve 1937. 
nga? 


months, and that may be taken to be the nature of employment 

generally, so far as Jaskars were concerned. The character of the eee 
work done by the Indian Jaskars as deck crew (of whom the plain- eee 
tiff was one) was such as compelled them to undergo the rigours pir 
of the weather, when on high sea; and taking all things into 

consideration, it would not bea low estimate to hold that twenty 

years of active service was enough fora Jaskar, On that estimate 

the monetary value of the damage caused to the plaintiff by being 

incapacitated for active service, cannot, in our judgment, exceed 

the amount of Rs. 5500 ; and the plaintiffs could not be held 

entitled to recover more than that amount. The amonnt of 

Rs. 5500, the estimdted damages, would include compensation 

on all heads, legitimately claimable by the plaintiff in the suit. 

The damage in the case before us has to be decreed against 
the defendant No.1; and on this part of the case it was 
argued before us that regard being had to the doctrine of common 
employment, the defendant No. 1 could not be held liable for 
damages claimed by the plaintiff on account of the negligence of 
the common employee the defendant No.3, the master of the 
ship, who was not a respondent in the cross-objections, The 
chief steward in direct charge of medical attendance on board the 
ship S. S. “Markha” was not a party to the suit at all, The question 
of non-liability of the defendant No, 1 on the ground of common 
employment, was not raised in the written statement filed in the 
suit, by the defendant No r. There can be no doubt that the 
decision of the question depends upon evidence in a particular 
case, -and in that view of the matter, it could not be allowed to 
be argued for the first time in reply to the crossobjections 
preferred by the plaintiff. As the question was allowed to be 

„argued on both sides, we proceed to deal with the same, on the 
materials that are before us, so farasthe common employment 
of the plaintiff and the defendant No. 3, the master of the ship 
S. S. “Markhar” was concerned. In order to make the defence 
based on the principle usually connected with the case of Priestly 
v. owler (1), known as the doctrine of common employment, 
applicable, the person who is sought to be made liable for injuries 
caused by the negligence of his servant must show that the injured 
man and the man doing the injury were engaged in common 
undertaking. This principle which exempts an employer from 

(1) (1837) 3 M. & W. 1. 5 e 
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as a part of the law of United Kingdom ; but question must always 
T, and J. Brockle- ` 3 bebe A 

bank Limited arise as to its exact limits, regard being had to the vagueness of 
Noor Ah mode. _its original statement in Priestly v, Fowler (1). The principle 
— has been referred to in a case decided by the Allahabad High 
Court, Blanchett v. Secretary of State for India in Council (2) in 

which it was observed by Richards C. J. that a servant has no 

_cause of.action against his master for the neglect of another ser- 

vant in the common employment of the same master, and this 
‘notwithstanding the fact that the nature of the employment of 

‘the servant suffering from the injury and the servant whose neglect 

causes damage is very dissimilar. 

` The law as to common employment was exhaustively discussed 
in the case of Fanton v. Denville (3), and all the important deci- ` 

sions arising for consideration, were referred to in the judgments 

‘delivered by the learned Lord Justices in that case; and refe- 

‘rence may in this connection be specially made to the case of 
Heliey vy. Pinkney & Sons Steamship Co, (4). In the state of 
authority of decisions in England, and in view of apparent conflict — 

of judicial opinion on the subject, the rule as to common employ- 

ment which may very well be adopted in this country, a8 one 

based on principle of justice, equity and good conscience, is to 

be found in what was stated by Lord Chelmsford in the case of 

Barton Shell Coal Co. v, M’Guire (5) finally decided by the House 

of Lords; “It is necessary to ascertain in each particular case” 

said his Lordship “whether the servants are fellow labourers on the 

same work ; because although a servant may beta ken to have engaged 

to encounter all risks which are incident to the service which he 

undertakes, yet he cannot be expected to anticipate those which 

may happen to him on occasions foreign to his employments. 

Where servants therefore are engaged in different departments 

of duty, an injury committed by one servant upon the other, by* 
carelessness or negligence inthe course of his peculiar work is 

not within the exception, and the master’s liability attaches in the 

case in the same manner asif the injured servant stood in no 

such relation to him. There may be some nicety and difficulty 

in particular casea in deciding whether a common employment 

exists ; but in general by keeping in view that the servant must 


(1) (1837) 3 M. & W. 1. (2) (1912) 9 All. L: J. 173. 
(3) [1922] 2 K. B. 509. (4) [1894] A. C. 293. 
e(5) (1858) 3 Mac. 300. 
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have known or expected to have been involved in the service | Gv, 
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ı - ‘In the case before us, it is apparent that there are no materials fa. 
: ae . a T.-and'j. Brockle- 
-on which a decision may be given as to the applicability or other- hank Limited 
wise of the rule of common employment—~non-liability for damages Noor Ah aus 
on that ground not having bəen pleaded in defence. The —_— 
defendant No. 1, T. and J. Broklebank Ltd., owners of the: ship 
S. S, “Markhar’’, in- the - written -statement filed in-Court, denied 
that the defendants were guilty of any acts of commission: and 
omission- or that aby 10ss was caused to the plaintiff by alleged 
commission and omission of the defendants, the. defendants -in the 
‘suit were the owners (defendant No. 1), the agents {defendant 
No. 2) and the master of the ship (defendant No..3). In the ..next 
place, the rule of common employment cannot be-made applicable 
in the case, seeing that-the plaintiff was permitted .to.. be off duty 
from the 18.h September, 1933, and was never.aflerwards. employ- 
-ed as a crew on board the ship, during the term of his employment 
The negligence complained of in respect of which damages havs 
Leen -assessed, related to a period of time when the. plaintiff and 
the defendant No. 3 were not in any common. employment,—-the 
plaintiff being put practically on sick leave, on account .of his 
illness. - Bie sie 8s 
If the prirciple of common employment hasto be applied -at 
all, inspite of the position indicated -abcve, the plaintiff and the 
defendant No. 3 cannot be held to have- been fellow labourers in 
the same work. They were engaged in different departments of duty 
which had no intimate connection or dependence. The duties of 
the defendant No, 3 were the “the navigdtion of the ‘ship, seeing 
that everything in the ship was going on satisfactorily.” 
The whole ship was in his charze, and he was inthe position 
of the owner of the ship. The chief steward’s duty was to see 
the crew being properly fed, and in cases of any sickness 
was to attend to any complaints. He was in charge of dis- 
pensary on board the ship; and he was to see to the welfare 
of the crew. The duties of the /askavs of whom the plaintiff was 
one, was washing paint work, painting, overhauling, when necessary, 
ships working gear, washing down decks, and keeping look out 
when necessary. On this state of things, regard being had to 
the nature of duties presumably assigned by the owners of the 
ship to the servants on board the ship, it would only be reasonable 
and proper to hold that the different classes of servants, the Zaskars 
on the one hand, and the chief steward and ma8ter on the otber, 
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“on board the ship S. S. “Markhar’, were engaged in different 


departments of duty so absolutely unconnected with each other, 
as to make their eervants not engaged in a common employment, 
and in the words of Lord Chelmsford in AM’ Gwire case (1) referred 
to above, an injury committed by one servant upon the other, by 
carelessness Or negligence in the course of his peculiar work, is not 
within the exception, and the master’s liability attaches in that 
case in the same manner asif the injured servant stood in such 
relation to him. 

Judging from all different standpoints mentioned above, the 
plaintiff is entitled to get Rs. 5,500 the amount assessed by us, as 
damages from the owners of the ship S.S. “Markhar”, T. and J. 
Broklebank Ltd., the defendant No. 1 in the suit, in which this 
appeal has arisen. 

The result of the conclusions arrived at by us as mentioned 
above, is that the appeal by the defendant No. 1 in the suit is 
allowed, the decree as passed by the trial Court being set aside, 
The cross-objections preferred by the plaintiff in the suit respon- 
dent in the appeal are also allowed ; and the defendant is held liable 
to the plaintiff for damages to the extent of Rs. 5,500 assessed 
by us, 

As to costs in the litigation we direct that the plaintiff is to get 
his costs both of the trial Court and of this Court from the defend- 
ant No, 1. Such costs to be assessed on the basis of the claim as 
decreed by us fe. Rs. 5,500 only. 


A. T, M. Appeal and Cross-objections allowed, 


(1) (1858) 3 Macq. 500s 


e 
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Before Mr. Justice G. D. McNair. 


BEROJULLAH SARKAR Cr. 
v = 
AYATULLAH AKAND AND OTHERS.* Fulys 17. 


Record-of-rights, presumption of—Such record-of-rights, if presumptive evidence 
of possession at some earlier date—Decision under section 57 of the Land 
Registration Act (VU B. C of 1876), if evidence of possession in favour of 
a party, 


Where the judgment of the lower appellate Court is a judgment of reversal, 
the High Court may enquire into the method adopted by the lower appellate 
Court in coming to its conclusion, and enquire whether the adverse possession as 
found is supported by evidence, and whether the finding which is said to be based 
on the proper legal conclusion to be drawn from the settlement and mutation 
records, is justified. 

A record-of-rights ralges a strong presumption in favour of the recorded 
holder, but it is presumptive evidence of possession of the state of things at the 
date the record-of-rights was prepared and it cannot raise a presumption of 
possession at some earlier date 1 $ 

Manmatha Nath Haldar v. Girish Chandra Roy (1) referred to. 

Obiter: A decision In a mutation proceeding under section 57 of the Land 
Registration Act is a decision of posseasion in favour of a party. 

Appeal by the Plaintiff. 

Suit for Khas pessession after declaration of title. 
The material facts will appear from the judgment. 
M+, Abinash Chandra Ghose for the Appellant. 

Mr. Jitendra Kumar Sen Gupta for the Respondents, 
The judgment of the Court was as follows :— 


MeoNair, J. :—This is an appeal froma decree of the Court of Fuly, 27. 
the Subordinate Judge at Pabna modifying a decree of the Court of za 
the Munsiff at Serajganj, who decreed the suit. The appellant 
brougħt the suit, out of which this appeal arises, for Khas posses- 
sion after declaration of title to the lands identified by Dags 
Nos. 387, 393 and 394 of Khatian No. 226. The parties are 
members of a Mohammedan family; and it is admitted that the 


* Appeal from Appellate Decree No. 1335 of 1936, against the decree of Tarani 
Kanta Nag, Esq, Subordinate Judge, 1st Courtof Pabna, dated the 21st of 
December, 1935, modifying that of M. Ahmed, Esq. Munsiff, and Court, 
Sirajganj, dated the goth August, 1935. 


(1) (1934) 38 C, W. N. 763, e 
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Dags in suit were purchased inthe plaintii’s name in r914. The 
defendants, however, pleaded that the lands were purchased out of ° 
joint family funds, and that they got the lands by partition, 
Defendant No. 4 is a purchaser from defendant No. r, and the 
defence case in appeal his been largely.based on adverse posses- 
sion, The trial Court decreed the suit. The Lower Appellate 
Court confirmed that decree as to Dag No. 387 but-held that the 


‘defendants had proved their title by adverse possession to Dags 


Nos. 393'and 294, and it allowed the appeal to that extent. 

The judgment of the Lower Appellate Court is challenged on 
the ground that adverse possession for the requisite period is not 
established, and that the findings of the trial Court have been 
reversed without adequate consideration cf the materials on which 
those findings are based. Both Courts have found that the plaintiff 
was the only earning member of the family, and that he purchased 
the lands in- suit from -one Imam Ali in 1914, and had his name 
registered in the landlord’s Sherista. The members of the family 
were then living together- but later they serarated—first defendant 
No. 1 and afterwards defendants Nos. 2 and 3. Defendant No. 1 is 
said to have had his name entered in regard to another property in 
Khatian No. 165 after the separation, but he never applied for 
mutation of his name in regard to the property in suit. The 
defendant No. 1 sold Dag No. 393 to defendant No. 4 in April, 
1931. The final publication of the record-ofrights took place in 
February, 1933 and the plaintifs case is that he was dispossessed in 
March, 1933. Inthe meantime defendant No. 4 had applied for 
mutation on the strength of his purchase from defendant No. r but 
his applicatio n was rejected on the 6th July, 1932. 

The main cvidence of possession, which has been relied upon 
by the parties, is the record-of-rights and the mutation proceedings. 
The learned Munsiff rejects the evicerce of the record-of-rights on 
the ground that the area for which defendant No. 4 was recorded in | 
the Khatian conflicts with the area of the land as shown in the” 
Kobala when he purchased from defendant No, 1 ; and he relies on 
the record in the Malik’s Sherista, and the refusal to alter that entry 
on defendant No. 4’s application for mutation, as conclusive of the 
plaintiff's title. 

The issues as framed did not specifically raise a question of title 
by adverse pos session though issue No. 2 is as follows : _ sa 

“Ts the suit barred by limitation?” 

The learned Munsiff held that no question of limitation arises in 
thie case. The learned Subordinate Judge however, says “ point 
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for decision in this appeal is whether the defendants had interest in Cmr, 

° the suit land acquired by adverse possession” and he finds that 1937. 
there was adverse possession, Such a finding must, to some extent, Berofullah Sarkar 
be a finding of fact, but more particularly in a case where the 
judgment of the Lower Appellate Court is a judgment of reversal, 
this Court may enquire into the method adopted by the Lower 
Appellate Court in coming to its conclusion, and enquire whether 
the adverse possession as found is supported by evidence, and 
whether the finding which is said to be based on the proper legal 
conclusion to be drawn from the settlement and mutation records, 
is justified. 

The plaintiff in proof of his title showed that the property had 
been bought with his own money ; that the lands had been entered 
in the plaintift’s name in the landlord’s sherista, and that they were 
so entered at the time when the defendant No. 4 purchased from 
defendant No. 1. Prima facie that is proof of the plaintifi’s title 
The defendants in their written statement appear to have asserted 
title as though they were a Hindu family. They alleged purchase 
out of joint family funds and allotments to defendarit No. 1 of the 
suit lands on a family partition when each member of the family was 
granted his share. That case has been negatived, and in the Lower 
Appellate Court the defendants alleged adverse possession. On 
that allegation the onus must bs on the defendants to prove that 
they had been in possession for r2 years and that the -possession 
was adverse to.the plaintiff. The dates throw an interesting side- , 
light on the defendants’ claim. The defendant No.1 sells Dag 

- No. 393, which is entered in his brothers name, to defendant No. 4 
in 1931. Defendant No. 4 tries to get bis name entered in the 
mutation proceedings but his application is rejected in 1932. He 
then succeeds in getting his name entered in the settlement records 
in 1933 and, according to the plaintif’s story, he immediately ousts 

„tbe plaintiff from possession. Obviously the sheet anchor on which 
the defendants rely is the record-of-rights, The record-of-rights 
raise a strong presumption in favour of the recorded holder but as 
this Court has pointed out in the case of Manmatha Nath Haldar 
v. Girish Chandra Roy (1), the record-of-rights is presumptive 
evidence of the state of things at the date the record-of-rights was 
prepared, and cannot ordinarily raise a presumption in favour of the 
defendant of possession at some earlier date. 

The learned Judge in the Lower Appellate Court is in error in F 
stating that the presumption from the record-of-rights is that defen- 

e 


(1) (1934) 38 C. W. N. 763 (770). ° 
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Civm.. dant No. r did possess the suit land “ all along ”, and itis prob- 
1937. ably this error which induced the learned Judge to draw inferences * 


"Berojullah Sarkar from other circumstances which appear to me to be untenable, It 
was for the defendants to show that they had been in possession for 
12 years prior to suit. The learned Judge assumes, an assumption 
‘McNair, F. which appears to me quite unwarranted that defendant No. 4 would 
not purchase from defendant No. 1 if the plaintiff was in possession, 
but the fact remains that the purchase was made when the plaintiff 
was recorded as being in possession. 
The defendants have set up a case of purchase of the property 
out of joint funds. That case has been shown to be falsé, and I 
cannot agree with the learned Subordinate Judge that itis bard to 
believe that the defendants would effect a sale in the hopes of 
obtaining title and possession thereafter. Nor am I able to follow 
the learned Judge’s argument when he refused to believe the plain- 
tiffs Bargadar on the question of possession, giving as his reason 
that the Bargadar does not depose to any overt acts of ouster by the 
defendants in March, 1933. Again, the learned Judge found that 
the jote’stood in the name of the plaintiff allthe while. He then 
finds that the plaintiff and defendant No. x remained in joint 
possession of the Jote in suit and the plaintiff and the defendant 
No. 2 remained in joint mess and, so far as I can follow bis argu- 
ment his conclusion is that because the plaintiff and defendants 
were in joint possession there was no need to alter the recorded 
entry which recorded the plaintifi’s name alone. 'The learned 
Judge does not seem to takeinto consideration fhe fact tbat such 
joint possession does not constitute adverse posseasion. It appears, 
therefore, that the only evidence on which the defendants can rely, 
in support of their plea of adverse possession, isthe entry in the 
record-of-rights, and both Courts bave found that that entry is 
erroneous in one respect and subject to correction, for the area 
recorded is not the area which was sold to defendant No. 4. 
The appellant has relied strongly on the mutation procgedings 
which resulted in his favour in 1932. He contends that that was a 
decision under section 57 of the Bengal Land Registration Act and 
was a conclusive decision with regard to the plaintifi’s poesession in 
1932. Ifthat isso, adverse possession fcr 12 years before the suit 
has not been proved. i 
For the respondents it is contended that this order on which the 
appellant relies was an order by the Sub-Diyisional Officer from the 
Khas Mehal Office, and that it did not have the effect of an order 
by the Collector under the Land Registration Act, being merely an 


S A 
Ayatullah Akand. 
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- executive order made under the directions contained in the Bengal Cavia. 

e Government Estate Manual. It appears, however, that this land 1937. 
has a Tovuzi No. namely 1745, and that it is therefore entered in the Berojullah Sarkar 
‘General Register and has a separate account, and reference is made 
to section 84 of’ the Bengal Land Registration Act and to the rules 
made under the powers granted by section 88 which enabled the 
Collector to delegate- his duties. Iam inclined to accede to the 
appellant’s argument and to hold that the decision in the 1932 
mutation proceedings was a decision of possession in favour of the 
plaintiff, but this finding becomes unnecessary in view of my deci- 
sion that there is no proof of adverse possession during *the 12 years 
immediately prior to action brought. 

The appeal must, therefore, be allowed, the decree of the Lower 
Appellate Court in so far as it dismissed the plaintiffs suit for Khas 
possession and declaration as regards Dags Nos, 393 and 394 of 
Khatian No. 226 is set aside and that of the trial Court is 
restored. - 

The appellant is entitled to his costs of this Court and half 
the costs of the lower Appellate Court from defendants Nos, 1 
and 4. ~ , 

. -Leave to appeal, under section rg of the Letters Patent is 
refused, 


OPOR & l ; i Apfeal allowed. 


vi 
Ayatullah Akand, 
MeNair, F. 
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- Before a, Justice A. G. R. Henderson. 


Š : SARAT CHANDRA DAS ' ; Civ, 
a e m ER Š > : 
JNANENDRA NATH CHAKRAVARTI AND ANOTHER.” December, 3,7 


Civil Procedure Code (Act V of 1908), Order 21 rule 53 clauses (4) and (6) 
applicability of~ Execution of decree by the transferee of decree after it is 
attached—Execution, if maintainable. 

*Appeal from Appellate Order No. 9 of 1937, against the order of Upendra 
Nath Chatterjee, Esq., Subordinate Judge, First Court, Dacca, dated the 26th 
Jane, 1936, affirming the order of M. N. Ghatak, ae Muasiff, ath ee 
Munshiganj, dated oth March, 1930, 7 
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The purpose of Order XXI rule 53 Sub-clanse (6) of the Code of Civil 
Procedure, is to protect payments made by the judgment-debtor of the attacheds 
decree to his creditor before he received notice of the attachment. 

Snb-clause (4) of Order XXI mle 54 is intended for service of a notice on 
the judgment-deblor in cases where the decree is to be sold. 

One J obtained a decree against D and executed it and attached a decree 
obtained by D against H, D. then sold the decree which he obtained to S 
(appellant), S thereupon started execution proceedings in course of which 
objections were filed which were upheld by the courts below and the execution 
case started by S dismissed : 


Held, that Order XXI rule 53 clause (6) or rule 53 clause (4) afforded no 
protection to S. 

Appeal against the order allowing the objection under section 
47 of the Code of Civil Procedure by the judgment-debtor. 


The material facts will appear from the judgment 
`Me. Nripendra Nath Dutt Roy for the Appellant, 


Messrs. Hiralal Ganguly, Sambhunath Banerjee and Sudhir 
Chandra Chaudhury for the Respondents. 


The judgment of the Court was as follows: 

Henderson, J. :—-This isan appeal against an order made by 
the Courts below which allowed an objection under section 47 of 
the Code of Civil Procedure which was made by the respondent 
No. 1 Jnanendra. The facts which require to be noted are these; 
One Debendra obtained a decree against Harakumar, respondent 
No. 2. The respondent No. 1, Jnanendra, obtained a decree 
against Debendra. Jnanendra took out execution proceedings and 
attached the decree obtained by Debendra. Debendra then 
sold his decree to the appellant and the appellant started 
execution proceedings, In the course of those proceedings, 
two objections were filed under section 47, one by Jnanendra on 
the basis of his attachment and the other by Harakumar attacking 
the donafides of the sale by Debendra to the appellant. The 
Munsif allowed both the objections and dismissed the execution 
case, This order was upheld in the district Court and the appellant 
has now brought this second appeal. 

The respondent Harakumar has not appeared at the hearing 
in this Court. In view of the attachment made by the other 
respondent he probably realised that no useful purpose would be 
served by opposing this appeal. 

Another point to be noted is that the decree obtained by 
Jnanendra against Debendra is for a sum of money larger than that 
@btained by Debendra against Harakumar. The learned Advocate 
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for the appellant indicated that no benefit would accrue to his 
client unless he could execute for himself alone. He, therefore, 
did not take the point that even in view of the findings of the 
Courts below with regard to the attachment they were wrong in 
dismissing the execution case in toto inasmuch as the appellant 
would be allowed to execute subject to the rights of Jnanendra. It 
is, therefore, not necessary to deal with this aspect of the case. 

In support of this appeal, it is contended that the attachment 
made by the respondent has become ineffective, because no notice 
was served upon Debendra previous to the sale by Debendra of 
his decree to the appellant. In support of this argument, reliance 
was placed upon sub-clause (6) of rule 53, order XXI. That 
provision of the law affords no help tothe appellant at all. Its 
purpose is clear. It is to protect payments made by the judgment- 
debtor of the attached decree to his creditor before he receives 
notice of the attachment. While it was necessary under this sub- 
clause for the respondent No. 1 to give notice to the respondent 
No. 2, it was not necessary for him to give notice to the appellant’s 
vendor. i 

Nor is sub-clause (4) of any avail to the appellant. There 
“provision is made for service of a notice on the judgment-debtor 
in cases where the decree is to be sold. It is then perfectly 
reascnable that such a notice should be served prohibiting the 
judgment-cebtor from transferring or charging the decree. But 
the present case comcs within sub-clause (1) and the respondent 
Ne. 1 is entitled by the attachment to execute Debendra’s decree 
-himeelf. There would, therefore, be no object in serving a notice 
on the judgment-debtor Debendra and the mere fact that Debendra 
sold his decree to the appellant after the attachment would not 
prevent Jnanendra {rom executing the decree himself, 

The appeal, accordingly, fails and is dismissed with costs, 

. Hearing fee, two gold mohurs. 


P. Ry ; Appeal dismissed. 
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CIVIL REVISION. 
Befor: Mr. Justici M. C. Ghose. 


Su, ANNAPURNA GHOSE AND OTHERS 
v. 


RAMESWAR GUHA AND ANOTHER.* 


Valuation in plaint—Valuation altered by Court upon enquiry, if right 


Court Fees Act (VU of 1870 as amended by VH of 1935), Sections 7 (IV) (6) 
and 8(c), applicability of. 


The plaintiff owned a house which was sold in auction and purchased by one 
S but.subsequently the plaintiff bought the house from S in the name of the 
defendants. The defendants thereafter made a claim that they were owners of 
the house and they instituted a suit, against opposite party No. 2 toywhom the 
house was let out, for recovery of Khas possession and obtained a decree. 
Thereafter the plaintiff brought this suit and the prayers made ultimately stood 
thus: that the decree obtained by the defendants was void and inoperative as 
against the plaintiffs and that a permanent injunction should be issued against the 
defendants that they should never disturb the possession of the plaintiffs. The 
suit was valued at Rs. 20, On evidence it was found that the house was bought 
fiom S at Rs. 37co and afterwards a sum of three thousand and odd was pald in 
full payment of a mortgage. 


_ _ Held, that the sult came under section 7 (IV) (c) of the Court Fees Act and 
the Court Fee was payable according to the amount at which the reliefs sought 


was valued in the plaint. 


Held, further, that under the provision of section 8 (c) of the Court Fees 
Act, the Court was entitled to enquire into the valuation made in the plaint 
and in suitable cases could correct it if there were sufficient materials. 


In the present case there being evidence to show thata sum of much more 


“than Rupees Five thousand had to be paid to acquire the title to the house, 


the valuation made by the plaintiff at Rs. 20 was inadequate and the finding 
of the Munsiff that the value of the house was much more above Rupees two 
thousand was right. 

Application under section 115 of the Code of Civil Procedure 
by the Petitioner. 


The material facts will appear from the judgment. 


Messrs. Panchanan Ghose and Paresh Nath Mukherjee (Jr) for 
the Petitioner. 


*Civil Revision Case No. 694 of 1937, against the order of M, H. B. 
Lethbridge, Esq., District Judge of 24 Parganas (Alipore), dated the 15th 
March, 1937, reversigg the order of S. Chatterjee, Esq., Munsiff, rst Court, 
Seaflah, dated the 4th December, 1936. 


Vor. LXVI] HİGH COURT, 


Mr. Satindra Nath Roy Chaudhury for the Opposite Party. 

3 GQ A V 

The judgment of the Court was as follows: : 

M. C. Ghose, J.:—This is an application under section rre, 
Civil Procedure Code by the defendants in a case where the plaint 
was returned by the trial Court to the plaintiff for pressntation in 
the Court of a Subordinate Judge and in appeal that order was set 
aside and the Munsif was directed to try the suit, 

Upon hearing the learned Advocates on both sides, it appears 
that the dispute in this case relates toa house in Dumdum. The 
case of the plaintiff opposite party No. 1 as set out in his plaint 
is that the plaintiff was a contractor against whom many. people 
had obtained decrees, that the house in question which belonged 
to the plaintiff was sold in execution of a decree in 1916 and 
purchased in March, tg16 by one Sher Ali, that thereafter the 
plaintiff in August, 1916 bought the house from Sher Ali in the 
names of the five defendants two of whom are his sonsin-law and 
thereafter paid the mortgage in respeet of the house and has 
since then been possessing and occupying it as his own house but 
that the defendants recently made a wrongful claim that they were 
the owners of his house which they had let out to opposite party 
No. 2, son of opposite party No. r and they instituted a suit 
against opposite party No.2 for ejection and recovery of kkas 
possession and they obtained a decree in that suit and by such 
action of the defendants the plaintifi’s title has become clouded 
and it has become necessary for the plaintiff to have his title to 
the house declared and to bave his possession therein confirmed 
and for issue ofa permanent injunction against the defendants 
from executing their decree. The suit being a suit fora declara- 
tion with consequential relief was valued in the.plaint at Rs. zo. 
The defendants raised a preliminary question on the. valuation 
and pecuniary jurisdiction of the Court. , The Munsif upon hearing 
the gyidence on this issue came tothe conclusion that in August; 
1916, the house had been bought from Sher Ali at Rs, 3700 and 
that afterwards a sum of Rs, 3080 was paid in full payment of the 
mortgage dues, Thereupon, the Munsif held that the value of 
the subject-matter of the suit exceeded Rs. 2000 and the suit 
could not be tried by him. A petition for amendment of the 
plaint was put in by the plaintiff praying that the prayer for declara- 
tion of title be deleted as an unnecessary prayer, The Munsif 
rejected that petition. In appeal, the learped District Judge 
allowed the amendment and thereafter came to the conclusion 
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that the plaint as it stood was valued properly and the Munsif 
had jurisdiction to try the suit, Now, the prayers in the plaint 
are these: (1) that the plaintiff’s title to the house be declared 
and his possession thereof be confirmed ; (2) that the decree in 
the suit of 1930 obtained by the defendants was void and inopera- 
live as against the plaintiff; (3) thata permanent injunction be 
issued against the defendants that they may never disturb the 
possession of the plaintiff. 


What in effect the plaintiff wanted by bis amendment was that 
his prayer (1) be deleted, viz., the declaration of his title and 
confirmation of his title and confirmation of possession, but he 
kept the other two prayers, viz, thatthe decree in the suit of 
1930 obtained by the defendant against opposite party No. s3 
should be declared void against him and an injunction should be 
passed against the defendants that they should never disturb the 
possession of the plaintiff. It is clear that these prayera cannot 
be granted to the plaintiff unless he proves his ‘own title to the 
house and his possession thereof. Ifthe prayer for declaration 
of title and confirmation of possession goes, these two prayers 
necessarily go away with it. The three are inseparable. No 
decree for a permanent injunction against the defendants not to 
disturb the plaintifs possession can be granted unless the plain- 
tiff proves his right and possession. The suit inspite of amend- 
ment is in effect a suit for declaration of the plaintiffs title to 
the house and permanent injunction against the defendants that 
they may not disturb his possession. The suit being a declara- 
tory suit comes under section 7 (1V) (c)to obtaina declaratory 
decree or order where consequential relief is prayed and (d) to 
obtain an injunction, In such a suit the amount of court-fee 
payable is computed according to the amount at which the relief 
sought is valued in the plaint. This was the section up to 1935 
when a clause was added, “subject to the provision of section 8 
(c).” Section 8 (c) isin these terms: “Ifthe Court is of opinion 
that the subject-matter of any suit has been wrongly valued it 
may revise the valuation, determine the correct valuation and may 
hold such enquiry as it thinks fit for such purpose”, Now, the 
Munsif held an enquiry and found that in 1916 a sum of Rs. 6700 
had been paid to acquire the title of- the house free of mortgage. 
It could hardly be said that the house, which was worth Rs, 6700 
in 1916, was worth only Rs, goin 1935. The value of the house 
as the Munsif foung must be much above Rs, 2000 and the Munasif, 
thefefore, had no jurisdiction to try the suit. 


Vor. LXVI} HIGH COURT. 3 . : 


- The learned Advocate for the plaintif quoted a great many 
cases in support of his proposition that the plaintiff has the option 
in a declaratory suit to value the relief claimed and the Court has 
no right to question that valuation. The latest case on the point 
is that of Zhe Narayangunj Central Co-operative Sale and Supply 
Sociely Lid. v. Moulvi Mafisuddin Ahmed (1). In that case all 
the previous cases were discussed. The conclusion of the Full 
Bench in that case was that “where in suits to obtain a declara- 
tory decree or crder where consequential relief is prayed for-dnd 
in suits to obtain an injunction falling within clauses (c) and (d) 
of sub-section (1V) of section 7 of the Court-fees Act, the Court 
finds that the relief claimed has been under-valued by the plaintiff, 
the Court is entitled under Order 7, rule 11 of the Code to require 
the plaintiff to correct the valuation. But so long as there are no 
rules framed under seclion 9 of the Suits Valuation Act, the Court 
would have no standard before it on which it may regard the 
plaintifs valuation as an under-valuation and its power of correction 
would have to be exercised on that footing.” There can be 
no doubt that in many cases it is impossible for the Court on the 
facts stated to question the plaintiff's valuation. But there 
ate again other cases where it is quite easy to question the 
plaintiffs valuation. In the’ Full Bench case, there was a decree 
for Rs. 11,000 odd against the plaintiff. He instituted a suit in 

the Munsif’s Court for a declaration that the said decree was void 
"as against him and prayed for an injunction restraining the defen- 
dants from executing that decree against him, He valued the 
suit at Rs..9, The Full Bench observed: “The value of the 
suit would depend upon the property of the plaintif which was 
jeopardised by the decree and if the plaintiff had. no property 
beyond Rs. 49, the suit was rightly valued.” They quoted the 
view of the Privy Council that the value of the property might be 
Rs, 1oco while the execution debt might be Rs. 10,coo, that it 
is only if the execution debt is less than the value of the property 
and its amount affects the value of the suit. Now, in the present 
case there is no question as the plaintiff has stated in tbe plaint 
that his title to the house has become clouded and he wantsa 
declaration of his title to the house and he wants a permanent 
irjunction against the defendants restraining them from interfering 
with bis posteesion, Here, there can be no doubt that the 
` value of the injunction wanted by him is measured by the value 


(1) (1934) 59 C. L. Je 233 ; 38 C. W. N. 580. (F.Bede 
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of the house which was Rs. 6700 in 1916 and must be at least over 
Rs. 2coo in 1935. i 

The Rule is made absolute and the order of the District Judge 
is set aside and that of tbe Munsif restored with costs in this Court, 
hearing-fee two gold mohurs, 

The plaint will be returned for presentation before the Sub- 
ordinate Judge who will decide the actual value of the suit and 
demand court-fees accordingly. 

P, R Rule made absolute, 


_ PRIVY COUNCIL. 


PRESENT; Lord Thankerton, Lord Wright and Sir 
George Rankin. 


FORD MOTOR COMPANY OF INDIA, LIMITED 


a 


THE SECRETARY OF STATE, 


[On APPEAL FROM THE Hic COURT OF JUDICATURE 
AT RANeoon.] 


Revenue—Custom— Motor cars—Monopoly by importers—Sale only to autho- 
rised dealers—Eack consignment imported in fulfilment of total require- 
ments of all dealers— Prices fixed on arrival of cars in India— Price pata 
by dealers less trade discount—“ Wholesale cash prite'’—Assessment of 
duty—Sea Customs Act (VII of 1878), Section 30. 


The importers into Indla of a consignment ‘of motor cars manufactured in 
Canada were assessed with customs duty under section jo(a) of the Act of 1878. 
The importers had a monopoly of the trade in the cars in India. They sold cars 
only to authorised dealers, each of whom was sole agent for the district allotted 
to him. Dealers had to pay for cars before receiving delivery. The importers, 
before placing a new order In Canada, ascertained their total requirements from 
all the dealers in India, the consolidated order then being placed by the importers 
tn Qanada for delivery’ a few months abead. On receipt of an order, tho cars 
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. were then built in fulfilment of it. The importé?s from time to time issued price 
lists, the dealers paying the importers those prices less 20 percent trade 
discount. The cars were invoiced a few days before the arrival of their ship 
ia India, the price only becoming fixed then. Prices paid by the dealers included 
delivery by the importers “free on rail”. -The importers disputed the assess- 
ment of duty under section ofa), contending that there was no wholesale cash 
price ascertainable for the cars, and that the duty should bave been assessed under 
section 30{b) : 


Held, (1) That the importers’ price to their dealers was a wholesale price 
within the meaning of section 30 as declared in Vacuum Oil Co. v. Secretary of 
State for India (1). 

(2) That the price was a cash price. 


(3) That, as the price of the cars was fixed when they were invoiced a few 
days before arrival ia India, the sale to the dealers wasa sale at the time of 
importation withia the meaning of the section. 


(4) That a sale “free on rail’? Bombay complied fully witha reasonable 
interpretation of section 30{a), and was accordingly a sale “atthe place of 
importation ” within the meaning of the section. Decision of the High Court, 
Bombay, in Vacuum Oil Co. v. Secretary of State for India (2) approved. The 
general phrase “at the place of importation’ was not apt to indicate a term so 
precise as “ex ship’. While the Legislature intended to exclude post-importa- 
tion charges from the price, it had to do so in a practical manner without refine- 
ment, and the phrase * place of importation ” accordingly did not necessitate an 
elimination of the proportionate cartage charges from the boundary of the port 
of importation to the railway station. 


(5) That, while the phrase “ goods of the like kind and quality”? suggested 
other goods than those under assessment, clause (a) of section 30 was not intended 
to have effect only in the case of goods for which there was at the place of 
importation a market in the strict sense applicable only to staple commodities. 


The application of the clause did not depend on any hypothesis to the effect 
that, at the time and place of importation, an indefinite quantity of further goods 
added to the available supply had had effect on the whole price. Consequently, 
although the price appropriate to the goods under assessment would generally 
be deduced, if at all, from actual prices relating to other goodsof the like kind 
and quality, if there was an actual price, which was a “ wholesale cash price less 
trade discount ” for the goods themselves at the time and place of importation, 
clause(a) was not inapplicable for want of sales of other goods, and the goods 
under assessment might under the clause be considered as members of their own 
class even although at the time and place of importation there were no other 
members. 


(6) That, even if the importation of each consignment of the motor cars 
resulted in a saturation of the market, clause (a) of section 50 did not require 
customs duty to be calculated on any supposition which would involve overe 
supply, or any additional supplies. 


(1) (1992) L. R. 59 I. A. 258 ; 55 C. L. J. 529. ` 
(a) (1921) I. L. R. 47 Bom. 174. e 
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P. Clause (a) of section 30 accordingly applied tothe consignment in question, 
1937. and the assessment must be upheld. 

Ford aise Com- Privy Council appeal No. 114 of 1936, from a decision of the 


pang ee High Court, Bombay, in its appellate jurisdiction (Beaumont, C. Ja 
v. and Blackwell, J.) dated October 4, 1925, confirming with a minor 

‘The ire of modification a decision of the same Court in its original civil 
—~ jurisdiction (Z'yadji, 7.) dated April 5, 1935. 

The facts are set out in detail in the judgment of the Board. 

The High Court, in affirming the decision of Tyabji, J., held 
that “place of importation” did not mean the exact spot on which 
the goods were landed, but, generally speaking, the place, e. g. 
Bombay, Madras &c., at which-the goods were imported ; that the 
sale to the authorised dealer took place, not when he gave his 
order, but within one or two days after the actual landing of the 
goods. The Court disagreed with a finding by Tyabji, J., that the 
price of the goods had been over-loaded to the extent that it 
included the cost of cartage from the port to the place of delivery 
(i.e. the railway), The High Court were of opinion that the fact 
that the price included some such slight post-importation service 
as that cartage could not operate to prevent the mle price from 
being held to be the actual price of the goods. 

T. J. Strangman, for the Appellants: Clause (a) of section: 
30 does not apply to the appellants’ impottations of Ford vehicles, 
because the sales took place when the authorised dealers placed 
their orders; because the sales were not ex-ship, the price in- 
cluding post-importation charges; because so to apply clause (a) 
isan inclusion of the importer’s profits inthe dutiable value of 
the goods ; and because the wholesale cash price referred to in 
clause (a) was not ascertainable. If section 30 (a) does apply, the. 
wholesale cash price must be ascertained by being taken as the 
price charged to the importers by the manufacturers in Canada, 
that price being a price free on board at an East Coast port of 
Canada and consisting of the Canadian Company’s cost of manufac- 
ture, its profit, inland freight, and packing. 

A. M. Dunne, K. C., St. John Field, and T. F. R. McDonnell, 
for the Respondent : This was clearly a case for the application 
of clause (a). The real value of the vehicles was the wholesale 
cash price less trade discount, and that price was ascertainable. 
The reasoning of the High Court in confirming the assessment is 
correct, and it is incorrect under the section to deduct from the 
ascertainable price the cost of captage from the ship to the railway. 

e 


e “CG. A, V, 
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Their Lordships’ judgment was delivered by : 

¢ Sir George Rankin :—The appellants are the Ford Motor 

Company of India, Limited. They import Ford motor- vehicles 

into India from Canada, and the questions raised by this appeal 

relate to the amount of customs duty payable upon 756 Ford 

motor cars consigned to the appellants which arrived in Bombay by 
the s.s. “Algic” on or about the gth January, 1929. 

The facts are not in dispute. The appellants have a monopoly 
of the supply of Ford vehicles. to India. Save that they sometimes 
sell direct to their own employees or to Government, they sell in 
India only to authorised dealers or distributors. Each distributor 
hasa particular district within which he is the sole agent: for or 
retail seller of Ford vehicles. The appellants obtain from the 
distributors information as to their-future requirements and place 
consolidated orders accordingly once or twice a month with the 
manufacturers in Canada. The evidence of the appellants’ director 
(Mr. Gordon Edward Corey), the only witness called at the hearing 
of the suit, was as follows: “Our orders are placed normally 
once a month. That-order covers our requirements for one month 
-two or three months following our order. After they [Ford 
(Canada) ] receive the order they must build the car and a month 
is required for passage time, We sell to the dealers in large 
quactities Ford vehicles and all parts rclating thereto. We sell 
to the dealers all over India, Burma and Ceylon,” The appellants 
issue from time to time a price list ; and the terms of business 
are that the retail price to be charged by the distributor to the 
public is that stated in the price list current at the time of arrival 
of the vehicles. in India, and the - price payable by the distributor 
to the appellants is the same price less a discount of 20 per cent. 
The distributor has to pay this price before obtaining delivery. 
Delivery is given by ‘the appellants ‘‘free on rail,” save in the case 

. of the authorised dealers for the district of Bombay itself—viz., 
Ford Automobiles (India), Limited—to whom delivery is made 
at their own warehouse in Bombay. The price mentioned in the 
price list isin-all cases fora vehicle in running order, and the 
game is true of the contract between the appellants and the dis- 
tributors. Each of the cars now in question amived in India 
packed in a case, but incompletely assembled in respect that the 
battery had to be charged and fixed, the wheels, mudguards, and 
running boards to be fixed, and other items of work done to put 
the vehicle in running order. Having no facilities for doing such 
work in Bombay, the appellants gave deliyery® of the cars in the 
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P.C. state in wbich they bad arrived, making an agreed allowance to their 
1937. distributors against the price. For each car the allowance was r3% 
Ford Motor Com. TUpees 8 snnas. 
pany of aS Under the second Schedule to the Indian Tariff Act (VIII of 
imit 


a 1894) as it stood in 1929, motor cars were chargeable with a 

The inate of customs duty calculated at 20 per cent of the ‘real value” as 

nk defined by section 30 of the Sea Customs Act (VIII of 1878). The 

Sir George Rankin. section is as follows :—‘‘Section 30.—For the purposes of this Act 
the real value shall be deemed to be :— 

“(a) the wholesale cash price, less trade discount, for which 
goods of the lke kind and quality are sold, or are capable of being 
sold, at the time and place of importation or exportation, as the 
case may be, without any abatement or deduction whatever, except 
(in the case of goods imported) of the amount of the duties payable 
on the importation thereof ; or 

“(6) where such price is not ascertainable, the cost at which 
goods of the like kind and quality could be delivered at such place, 
without any abatement or deduction except as aforesaid.” 

The 256 Ford motor cars [Model A Vehicles] which arrived by 
the ss, “Algic” in January, r929, were assessed to customs duty 
by the Collector of Customs upon the view that clause (a) of sec- 
tion 30 applied to the case, and that the price charged by the 
appellants to the distributors, excluding therefrom the allowance 
of Rs. 13-8-0, was such a wholesale cash price as is specified there- 
in. The appellants disputed this assessment, contending that for 
the motor cars in question there was no such wholesale cash price 
ascertainable, that the duty should have been assessed under 
clause (2) of section 30, and that in any event the appellants’ 
price to their distributors was attributable in part to work done 
or services rendered after the importation of the goods. On the 
rath September, 1929, the appellants, having on 22nd March, 
1929, paid under protest the sum of Rs. 8r, 986-9-0 claimed by 
the customs authoritiés, sued the Secretary of State in Council in ‘ 
the High Court of Bombay for a return of Ra, 15,118-11-0 as duty 
over-paid and for certain declarations as to the correct basis of 
assessment. The learned trial Judge, Tyabji J. held (21st January, 
1935) that the motor cars were in the circumstances assessable under 
clause (a) of section 30, but that duty was only payable upon the 
basis of the appellants’ price to the distributors provided that 
deductions therefrom were made so as to reduce it an “ex ship ” 
price. With tbis object he reduced the figure by making two 
deguctions—fa} för the cost of carriage from the dock to the place 
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of delivery and (4) for the appellants’ overhead charges in respect 
eof the assembling of the cars after importation. The parties agreed 
that upon the view taken by the learned Judge the amount of 
customs duty overpaid was Rs. 454-9-0. Upon appeal by both 
parties to a Division Bench it was held that the assessment made 
by the customs authorities was correct and the appellants’ suit was 
dismissed with costs (4th October, 1935). 

On behalf of the appellants stress has been laid upon certain 
features of their business. They have from the first insisted that 
Ford cars are in a class by themselves and cannot bs regarded as 
of the like kind and quality as other cars. To the fact that the 
appellants are the sole importers of such cars they attribute impor- 
tant consequences, contending that in such a case the only whole- 
sale price is the f. o. b. price at the port of shipment plus the 
charges for freight and insurance—in effect the price c. i. f. Bombay. 
It is further said that they have at any given time ascertained before- 
hand the whole requirements of the distributors, B0 that each con- 
signment from Canada brings the Indian market to saturation point, 
with the result that the price given for the goods actually imported 
affords no indication of the price at which any other Ford cars 
could be sold. The exact prices obtainable by the appellants are, 
it is contended, accounted for in part by the appellants’ system of 
price control through ‘* sole agents ” for different districts, and their 
sales to their distributors are not in the circumstances evidence of 
any market value or any general wholesale price obtainable for a 
Ford car as soon as it has been landed in Bombay. It is accord- 
ingly maintained that while there may be cases in which the fact 
that certain cars are sold fora given price is good ground for 
inferring that similar cars would fetch the same amounts, no such 
inference can here be made. The wholesale cash price of 
clause (a) is meant, it is said, to be a price for hypothetical goods 
and to be independent of particular circumstances affecting the 
goods imported : so that the clause can operate only in the case of 
staple articles for which there is a market price or price current 
ascertainable from day to day. In support of this view the observa- 
tions of Lord Blanesburgh delivering the judgment of the Judicial 
Committee in the case of Vacuum Oil Co. v. Secretary of State for 
Jndia (1), are called in aid :— 

“The wholesale cash price primarily in view is that price current 
for staple articles, the amount of which, if not a subject of daily 


(1) (1932) L. R. 59 Í, A. 258 (266) 3 55 C. L., J. 520 (5279. 
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, It is for these reasons denied that in January, 1929, there was for 
Ford Moler Com- Ford cars any wholesale selling price in Bombay which could be 
pany of India, taken as the basis of assessment, and it is objected that to assess 
eau the cara upon the appellants’ price to the distributors is to exact 
„The Secretary of customs duty upon the appellants’ profits and to put Ford cars at a 
tes disadvantage as against cars which are sold retail by the importers. 
Sir George Rankin. These are formidable contentions and they must be tested 
by the language of the statute. It is reasonat ly plain én limine that 
ifsuch a wholesale prics as satisfies the description contained 
in clause (a) of section 30 is ascertainable the goods cannot be 
dealt with under clause (4), and the statute is not consistent with 
the view that the importer’s prcfft should in that case be excluded 
from the assessable value. The price to be ascertained is “a 
wholesale cash price less trade discount for which goods of the 
like kind and quality are sold or are capable of being sold at the 
time and place of importation. In the application of section 30 
to the facts of a given case, something may depend upon the exact 
force attributed to the requirement that the price must be 
“ascertainable.” The word imports more than could be satisfied 
by the result of a mere estimate. On the other hand the language 
of the section—“or are capable of being sold’—does not exclude all 
possibility of arriving at the price defined by clause (a) upon the 
basis of an actual price, though some adjustment may be needed 
to eliminate the difference, e.g., between cash and a month’s credit. 
If the facts of the present case and the terms of clause (a) be 
placed side by side for comparison, several points of exact agree- 
ment become clear. The appellants’ price to their distributors is 
a wholesale price within the meaning of the section as declared in 
Vacuum Oil Co. v. Secretary of State for India (supra) (1). ` It isa 
cash price: payment was made before delivery and delivery was 
witbin a few days of the arrival of the goods. The only discount 
has been deducted. Itis not now contended that the cars were 
sold at the time (September or October, 1928), when the distribu- 
tors made known their requirements to the appellants. The cars 
were invoiced a few days before arrival of the sbip and the price 
became fixed then and not before. The sales were therefore saleg 
at the time of importation in every reasonable sense. The question 
whether the price which they fetched relates to a sale “ at the place 
of importation” gave rise to a difference of opinion between the 
e () (1932) L. R&sg I. A. 258 į 55 C, Le J. 520. 
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‘Indian Courts. The trial Judge was much influenced by what Lord 
Blanesburgh in the case already cited had said as to the price being 
“relieved of the loading representing post-importation expenses.” 
He held that only a tale “ ex ship ” satisfies the exact requirements 
of clause (a). On the other hand both Judges of the Appellate 
Bench held that a sale at Bombay with delivery f. o.r, Bombay 
complied fully with a reasonable interpretation of the clause, Their 
Lordships are in agreement with the Appellate Bench, It is difficult 
to suppose that if the legislature had intended anything so 
precise as “ex ship” it would have used the more general phrase 
“at the place af importation.” The phrase “f o. r. at the 
main ports of entry’—quoted from the appellants’ price liste— 
comes within the meaning of the statutory phrase. This is the 
force given to the words “at the place of importation” by Macleod 
C. J. and Shah J. in Vacuum Oil Co. ve Secrefary of State for India 
(1). Before the Board the appellants’ learned counsel did not 
contend for “ex ship” but suggested that “ex wharf’ might not be 
too narrow and that in any case “place of importation” would 
not extend beyond the limits of the port. That the cartage 
charges should be analysed so asto eliminate the proportionate 
cost of the journey from the boundary of the port to the railway 
station in Bombay is not in their Lordships’ view necessitated by 
the phrase “place of importation,” stili less could they regard it 
aga reasonable ground for holding that the sales in the present 
case were not within the terms of ‘clause (a). That the legislature 
intended to exclude post-importation expenses need not be 
doubted, but it had to do this ina practicable manner without 
undue refinement, and it must be taken to have regarded tha 
phrase which it employed as sufficient for the purpose if taken ina 
reasonable sense, 

The fact that the motor cars were incompletely assembled at 
the time of their arrival in Bombay gives rise to no difficulty 3 
becange, although the car, according to the price lists, had to be 
in running order, the allowance in respect of this defect was an 
agreed allowance, and reduced the sum payable by the distributor 
to a price referable to the car in the condition in which it arrived 
in Bombay. The allowance was deducted by the customs authori- 
ties from the price to the distributors before arriving at the price 
upon which duty was calculated. The triat Judge thought it 
necessary to set on foot calculalicns as to the appellants’ over- 
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head expenses in respect of assembling, but in their Lordships 
view this has no bearing upon any matter arising under clause 
(a) of section 30 and the Division Bench rightly set aside this 
direction. 

The price upon which customs duty has been charged appears 
therefore to be a wholesale cash price less trade discount for 
which the goods under assessment were in fact sold at the time 
and place of importation. On this footing their Lordships must 
now consider the more general arguments for the appellants 
against the application of clause (a) to the shipment in question. 
“Goods of the like kind and quality” isa phrase which suggests 
Other goods than those under assessment. Upon this is based 
the argument that one must either disregard the price fetched by 
the goods themselves or should look to it only to see what “price 
other similar goods would have realised. Unless that is ascer- 
tainable, it is contended that the conditions of clause (a) are not 
satisfied. If for example one may assume that there were in 
Bombay -no Ford Model A vehicles left undisposed of from 
previous shipments, -then on this view the correct testis to ask 
oneself whether apart from and in addition to those which arrived 
by thé se, “Algic,” further cars could have been sold in Bombay 
on or about oth January, 1929, and, if so, would they have fetched 
the same prices ? If this be the true interpretation of the statutory 
test there is difficulty in holding it applicable to the present case, 
and colour is certainly lent to the contention that clause (a) is 
intended only to have effect in the case of goods for which there 
is at the place of importation a market in the strict sense applica- 
ble only to staple commodities. But in their Lordships’ view 
this is a misinterpretation of clause (a). The application of the 
clause does not depend upon any hypothesis to the effect that 
at the time and place of importation an indefinite amount of 
further goods added to the available supply has had effect upon 
the wholesale price. Ordinarily atthe time of making out the” 
bill of entry there will not be an actual price relating to the goods 
themselves and complying with the requirements of clause (a). 
As a rule therefore the price appropriate to the goods under 
assessment will under the clause be deduced, if at all, from actual 
prices relating to other goods of like kind and quality, But if 
there isan actual price for the goods themselves at the time and 
place of importation and if it isa “wholesale cash price leas trade 
discount” the clause is not inapplicable for want of sales of other 
goeds, The clause can be applied distributively to each of the 
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motor cars inthis consignment and even if they are regarded 
collectively the clause is not defeated. A particular car may be 
sold at a price which having regard to other transactions in such 
cars orto other circumstances is too high or too low. In that 
sense the actual price in a particular instance does not necessarily 
or finally establish a wholesale price to satisfy clause (a) whether 
the particular car or cars sold be part of the shipment in question 
or not, But the goods under assessment may under clause (a) 
‘be considered as members of their own class even although at 
the time and place of importation there are no other members. 
The price obtained for them may correctly represent the price 
obtainable for goods of -the like kind and quality at the time and 
place of importation. In the present case a number -of sales have 
been made to different distributors in the ordinary course of. an 
extensive importing business. It is difficult to think that the 
appellants’ practice to find out their distributors’ requirements in 
advance, and to place monthly orders with tbe manufacturers 
‘accordingly, would result in a perfect saturation of their “market” ; 
but if it did, clause (a) of section 30 does not require the customs 
duty to be calculated upon any supposition that would involve 
over-supply or any additional supplies. Without assuminig that 
for Ford cars there was any perfect “market” in Bombay at the 
time in question, it is quite reasonable to ask what such cars were 


fetching wholesale at that time and place, and quite reasonable / 


to answer it by taking the prices fetched by the cars under 
assessment. That the wholesale price obtainable was higher than 
it would otherwise have been, by reason of the appellants’ 
organisation and business methods is nota ground of exemption 
under clause (a) though doubtless their methods of business have 
improved the demand. That it was higher than it would have been 
had not the appellants as monopolists carefully controlled the 
supply may be equally true, but this again affords no escape from 
the clause if the case be otherwise within it. 

Their Lordships will humbly advise His Majesty that this appeal 
‘should be dismissed with costs. 

Sanderson, Lee & Co: Solicitors for the Appellants, 


The Solicitor, India Office > Solicitor for the Respondents. 
R. C, C, Appeal dismissed, 
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ct ; PRESENT ; Lord Thankerton, Lord Ainess and 
Sir Lancelot Sanderson. 


ORC. THE SECRETARY OF STATE 
1937 O 2, 
Meme ter: * '  SUNDERJI SHIVJI & CO. AND OTHERS, 


` [On APPEAL FROM THE HIGH COURT oF JUDICATURE AT PaTNA.] 


t Ratlways—Unclaimed goods—Owner’s failure to pay charges on— Notice 

' by Railway Company of intention to sell goods by public auction—“Public 
auction”? —Meaning of—Notice of intention to sel—Requirements with 
regard to—Indian Railways Act (Act IX of 1890), ss. 55 and 56. 


In the absence of any definition in the Act of 18¢0 of the words “public 
auction,” théy bear the meaning ordinarily given to them in the English 
language. They meana public sale at which each bidder offers an increase on 
‘the price cffered by the preceding bidder, the article put up being sold to the 
highest bidder. That involves that the auction shall be held in public, all 
. members of the public having a right to attend. 


TA wagon-load of coal was by an error of the consignors sent by rail to 
D instead of to A station. A fortnight after its arrival at D., the railway 
-company notified the consignees that, if delivery of the goods were not taken 
.and charges paid within 15 days, the coal would be sold by public auction 
„under sections.55 and 56 of the Act of 1890. A week later the consignors 
were communicated with and given a week’s notice to effect delivery of and 
pay the charges due on the goods. Some two months later, the coal not 
“having been disposed of and the charges due on it not having been paid, the 
“railway company published a notice in the Civil and Milltary Gazette at Lahore, 
as there was no local paper at D , that certain consignments of goods, which 
„included the coal in question, would ‘be sold by public auction op a date some 
19 days ahead if not removed on payment of all charges due on them, That 
notice indicated neither the nature of the consignments nor the time and 
„place of the intended public auction, Notice of the sale was proclaimed 
locally at D., and also posted at the station Delivery of the coal not having 
been taken, and the stationmaster at D. having failed to receive a sufficient 
offer for it, it was sent to M. where, there being also no local paper, there 
-was a sale proclamation in the Bazar, notice also being posted at the station. 
Certain peraons having made offers to the stationmaster at M., he aocepted 
the highest. Ona claim by the owners of the coal against the railway company 
for damages for conversion 1 


Held, that there had been no public auction of the coal within the meaning 
-of the Act. Notwithstanding the publication of notices, and although the 
stationmaster at M. had accepted the highest of several offers for the coal, 
there had been neithera sale in public nor any opportunity for competitive 
bidding. The railway company accordingly were not entitled to rely on the 
protection afforded by the Act. 
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A notice of an intention to sell at a public auction cannot be sufficient P. C. 
2° cffective unless it specifies tbe time and place of the proposed public 1087, 
auction, the nature of the goods intended to be sold, and all other particulars pat 
necessary to enable the members of the public to appreciate what It is intended The Secretary of 
to put up for sale at the public auction. Siate 
Consolidated Privy Council Appeal No. 15 of 1937 from two Sondari Shivji and 
decisions of the High Court, Patna, in Civil Revision (Terrel, gaved 
C. J., ond Agarwala, J.) dated the 4th July, 1934, reversing two - : 
decrees of the Subordinate Judge of Dhanbad in his Small Cause 
Court jurisdiction dated the agth June and the 18th August, 1933, 
respectively. 
The High Court of Patna, in hearing the appeals to them, and 
the Board on the hearing of the present appeal, gave their decision 
on the facts proved in the action brought by Messrs Sunderji 
Shivji & Co., the facts in both cases being similar so far as material 
to the decision. The facts are fully stated in the judgment of 
the Beard. 
The High Court were of opinion that the object of publishing 
notice of an intended public auction, as wellas of the provision 
that notice should be published in the local newspapers, was 
that the Iccal public should be informed of the auction in order 
that persons should be attracted to bid at it; and that, in order 
to achieve that object, the notice should contain adequate material 
to inform potential bidders of the class of goods to be sold, as well 
as the quantity, and of the time and place where the sale was to bs 
held. The Court held that the sales were not conducted with the 
formalities prescribed by the Act, and that the owners of the goods 
were accordingly entitled to damages for conversion. 
H. U. Willink, K. C, and W. Wallach for the Appellant : 
“The provisions of the Act were complied with by the railway com- 
pany. In tke first place the company took all such steps as could 
reason ably be required of them to give notice of the intended sale, 
e While there was no Iccal paper either at Doaba or at Mogalpura, 
the Governor General in Council had not prescribed any manner 
in which the notice provided for was to be published. What 
the compary did by way of publishing notice of the proposed sale 
- was therefore a sufficient compliance with the requirements of 
the Act. In the second place, there was in fact what amounted to 
a public auction. 
There was no appearance on behalf of the respondent 
companies, ' 
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Their Lordsbips’ judgment was delivered by 


Sir Lancelot Sanderson :—These are two consolidated® 
appeals against the decrees of the High Court of Judicature of 
Patna dated the 4th July, 1934. The first appeal relates to a suit 
brought in the Subordinate Court of Dhanbad exercising Small 


‘Cause Court jurisdiction in which Sunderji Shivji & Co. sued the 


Secretary of State for India in Council representing the East 
Indian Railway and the North Western Railway for damages for 
the conversion of certain coal, of which the plaintiffs claimed to 
be the proprietors. The other appeal relates to a suit brought 
by Deoji Shivji & Co. against the Secretary of State representing 
the East Indian Railway and the Bengal and North Western 
Railway Company in the abovementioned Court in which a claim 
ofa similar nature was made in respect of certain coal which the 
plaintiffs alleged bad been sold by the Railway administration in a 
manner which was illegal, irregular and ultra vires. 

The Small Cause Court Judge dismissed both suits with costs, 

The plaintiffs in both suits applied to the High Court under 
section 25 of the Provincial Small Causes Courts Act for revision. 
The applications were disposed of in one judgment, by which the 
High Court held that the plaintiffs in both suits were entitled to 
succeed and decreed the suits for the amounts claimed with costs. 
Leave to appeal to His Majesty in Council was granted to the 
Secretary of State and the Bengal and North Western Railway Co., 
Ltd., for although the amount claimed in each suit was small, the 
learned Judges of the High Court held that the cases were fit for 
appeal under section rog (¢) of Act V of 1908 as substantial ques- 


„tions of law were involved. 


The plaintiffs in the two suits were not represented at the hear- 
ing of the appeals before their Lordships. 

The same important question arose in both cases, and related 
to sections 55 and 56 of the Indian Railways Act (IX of 1890), 
They are as follows :— 7 

-“og—(1) Ifa person fails to pay on demand made by or 


‘on behalf of arailway administration any rate, terminal or other 


charge due from him in respect cf any animals or goods, the 
railway administration may detain the whole or any of the animals 
or goods or, if they have been removed from the railway, any other 
animals or goods of such person then being in or thereafter coming 
into its possession. 

“(2) When any animals or goods have been detained under 


 gybsection (1) ths railway administration may sell by public auction, 
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in the case of perishable goods at once, and in the case of other 
egoods or of animals onthe expiration of at least fifteen days’ 
notice of the intended auction, published in one or more of the 
local newspapers, or, where there are no such newspapers, in 
such manner as the Governor General in Council may prescribe; 
sufficient of such animals or goods to produce a, sum equal to the 
charge, and all expenses of such detention, notice and sale, inclu- 
ding in the case of animals, the expenses of the feeding, watering 
and tending thereof. 

LC) T aa A na 

H4) s.e.’ 

“(5) e e‘ 

"s6.—(1) When any animals or goods have come into the 
possession of a railway administration for carriage or otherwise 
and are not claimed by the owner or other person appearing to 
the railway administration to be entitled thereto, the railway ad- 
ministration shall, if such owner or person is known, cause a 
notice to be served upon him, requiring him to remove the animals 
or goods. i 

“(2} If such owner or person is not known, or r the notice can- 
not be served upon him, or he does not comply with the requisi- 
tion in the notice, the railway administration may, within a reaso- 
nable time, subject to the provisions of any other enactment for 
the time being in force, sell the animals or goods as nearly as may 
be under the provisions of the last foregoing section, rendering 
the surplus, if any, of the proceeds of the sale to any pron 
entitled thereto.” 

Io both suits the Secretary of State relied upon the pro- 
visons of the above-mentioned sections as protecting him 
from any liability in respect of the acts of which the plaintifs 
complained, 
` The learned Judges of the High Court in their judgment dealt 
with the applications for revision upon the facts, which were 
proved in the first of the above mentioned suits, stating that the 
facts in the two cases were similar in so faras they were material 
for their decision. 

Their Lordships propose to adopt the same course. 1 

The material facts in the first suit are as follows :— 

The plaintiffs are coal merchants carrying on business at Jharia 
On the 8th March, 1929, Messrs, Villiers, Ltd., who were the 
managing agents of Bagdiji Colliery, acting on behalf of the 
plaintifis, consigned a wagon of coal to Sikii Bfothers: the degti- 
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nation, described in the declaration note of the East Indian Railway, 
was Doaba, this was a mistake, The wagon should have been sent® 
to Adampur. The wagon of coal was received at Doaba on the 
26th March, 1929, and it appears that onthe rsth April, r9a9,a 
letter in the following terms was sent by the Railway Company’s 
agent at Lahore to the consigriees, vizą, Sikri Coal Merchants at 
Lahore :— 


DEAR SIRS, 


Please take notice that the following consignment of coal booked 
to your address is lying undelivered at the station named below and 
that the wharfage is due the Railway onit up to date. You are 
now given this final notice and warning that if within ‘15 days from 
date the consignment of coal is not taken delivery of and coal 
removed from Railway premises on payment of full wharfage and all 
other charges due, we reserve to ourselves the right to take civil 
action against you for recovery of all charges including wharfage. 
If the consignment is not removed within 15 days from date, it will 
be sold by public auction under sections 55 and 56 of the Indian 
Railways Act (IX of 1890) at your risk. The coal is being adver- 
tised for sale. 

Invoice No. r. Railway 1eceipt No. 27940. 

Station from Pathardih. Station to Doaba. 

Weight in tons 21 cwts. 13. Dated 18-3-29, 

Coal Wagon No. 14714 Rail- 

way freight Rs. 342-3. 

On the 2and Aprila letter was sent to the consignors, Messts. 
Villiers, Ltd., at the Bagdiji Colliery, asking for instructions regard- 
ing the disposal of the coal, and stating that if delivery was not 
effected within a week of the receipt of the letter and all charges 
due théreon paid, arrangements would be made to dispose of the 
same under sections 55 and 56 of the Indian Railways Act. 
(IX of 180). ; A 

On the 26th April, r92çọ, Messrs. Villiers, Ltd., sent to the 
plaintiffs a copy of the letter which they had received from the 
Railway Company and asked for instructions. 

On the same date Messrs. Deoji Shivji & Co., the plaintiffs in 
the second suit, wrote to the Railway Company’s agent at Lahore 
the following letter :— 

P, O. Jharia, 
(Manbhum). 
e : Dated the 26th April, 1929. 
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Devji Shivji an1 Co., 
Colliery Agents, 
Best Bengal Coal Suppliers and Contractors, 
The Agent, 
North-Western Railway, Labore. 


DEAR SIR, 

Pathardihi to Doaba Bagdigi Slack Wagon No. 14714 Con-Sikri 
Bros, 

With reference to your letler No. 208/?/CC/29 of the rsth inst. 
to Messrs, Sikri Bros., Lahore, please note’ that the wagon was 
misdespatched to Doaba and hence we had to hand over the R/R 
to Messra, Punjab United Coal Co., who state that on account of 
heavy wharfage occurred they could not take delivery. 

We shall thank you if you will please instruct the Statlon Master, 
Doaba, to deliver the consignment free of wharfage so that the 
delivery may be effected and thanking you in anticipation. 

Yours faithfully, 
Deoji Shivji and Co. 

Negotiations by the Punjib United Coal Company for delivery 
free of wharfage charges came to nothing. i 

There was no lcci] newspaper at Doaba, so on the 27th June, 
1929, there was inserted in the Civil and Military Gazefte which was 
published at Lahore a notice in the following terms :— 


NORTH-WESTERN RAILWAY, 


SALE OF UNCLAIMED PROPERTY. 

Notice is hereby given that unless the under-mentioned con- 
signments lying undelivered are removed on payment of all charges 
due before the 16th July, r929, they will be sold by public auction 
and the sale proceeds disposed of in terms of sections 55 and 56 of 
the Indian Railways Act IX of 1890. 

eThen followed a list of 21 consignments which had been sent from 
various stations to other stations, giving in each case the numbers of 
the invoice and the railway receipt, the date, the number of the 
wagon, the names of the sender and of the consignee. 

The consignment in question was one of the items: the informa- 
tion relating thereto was that it had been sent frrom Pathardih to 
Doaba by Villiers Co. to Sikri Brothers on the 18th March, 1919: 
the numbers cf the invoice, railway receipt and the wagon were 
given. 

It is to be noted that in the above-mentioned. notice there was 
no information given as to the nature of the consignments, or of the 
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time or place of tbe public auction referred toin the notice, It 
appears that the notice of the proposed sale was proclaimed locally * 
at Doaba and a copy thereof was posted on the station notice 
board. 


Delivery of the wagon of coal was not taken, and the station 
master at Doaba under instructions from the chief commercial 
manager of the Railway Company endeavoured to sell the coal for a 
sum which would be at least sufficient to cover the freight charges 
due on the consignment. The result of the station master’s efforts 
was that the highest offer for the coal was Rs, 40, which the above-, 
mentioned manager refused to accept. The station master was then 
directed by the manager to send the wagon to Mogalpura: this was 
done and the wagon arrived at Mogalpura about the 18th aa 
1929. -At Mogalpura . there was “a sale proclamation ”, as it’ was. 
called, in the Brzaar and notice of the proposed sale was placed on 
the notice board.at the station. Certain persons made cffers to the 
station master at Mogalpura and eventually the sum of Rs. 205, 
which was .the highest offer, was accepted by the chief commercial 
manager of the Railway Company and the coal was sold for that 
price. 

Notice of the sale was sent by the Railway Company to Messrs, 
Villiers, Ltd. in a letter dated the 15th September, 1530, in the 
following terms =- 

To 

Tbe Manager, 
Messrs. Villiers Limited, 
Bagdigi Colliery, post Jharia. 
Pathardihi to Doaba Jun (?). 
No, one of 10-3-29 Wg. No. 14714. 

The above consignment having been sold for Rs, 205 a 

sum of Rs, 1,170-4-0 is still due to the Railway on account 


of freight, wharfage and advertisement charges, wide detaile 


below :—= bd 

, Rs, a. $. 
Invoiċed freight wee oo 32B 4 o 

J Sale proceeds x ene 205 O o 
Loss io freight see oe 123 4 © 
Demurrage one eos — 
Wharfage ase ws» =1,044. 0 0 


Advertisement charges vee ane 3 0 o 
9 Total ass se T170 4 o 
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This is to advise you thatI am agreeable, strictly without 
e Prejudice to our claim for the entire amount, to forego amount of 
whartfage and shall look to you to make good the loss in freight 
Rs. 123-4-0 and the out-of-pocket advertisement cost, viz, Rs. 3. 
(Total Rs, 126-4-0) if the consignee do not pay. 

Please acknowledge. 

Yours faithfully, 
(Sd) cecesscccsecsoenecee 
Off. Distt. Traffic Manager Coal. 

(Sd.)  Ileg., 18-9-30. ` 

Messrs, Villiers, Ltd., paid the sum of Rs, 126-40 to the 
Railway Company, and subsequently recovered the amount so paid 
from the plaintiffs, Thatsum wasan item in the total amount 
claimed by the plaintiffs against the Secretary of State, viz. : 
Rs, 256-13-6 as damages for the alleged wrongful conversion of the 
coal by the Railway Company. 

It was contended on behalf of the appellant, the Secretary of 
State, that the above-mentioned acts of the Railway Company 
constituted a compliance with the provisions of sections 55 
and 56 of the Indian Railways Act and that consequently 
the Railway Company was not liable to the plaintiffs ` for 
any compensation or damages in respect of the sale at the 
coal, 

This was the only point raised for their Lordships’ considera- 
tion. It was argued that as there was no local newspaper at 
Doaba or Mogalpura, and as the Governor-General in Council 
had not prescribed any manner for the publication of the notioe 
referred to in section 55, the Railway Company had taken al such 
steps as could reasonably be required to give notice of the inten 
ded sale by public auction, Itis not necessary “to consider that 
part of the case in any detail, for in their Lordships’ opinion 
the first question to be considered and decided is whether there 
*wasin fact any public auction of the coal. It was contended 
on behalf of the Secretary of State that there was such a public 
auction. 

In their Lordships’ opinion it is clear that whether’ the right 
of the Railway Company to sell the coal arose by réason òf séction 
55 (2) or by reason of section 56 (2) the sale should’ have been’ 


by public auction and in no other way. It is true that.in section ` 
56 (2) itis provided that the Railway Company is to` “sell the 


goods as nearly as may be under the provisions of the last forego- 
ing section,” but no suggestion bas been made that there were any 
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facts in this case which would prevent the Railway Company from 
selling by means of a public avction in the event of the Ccmpany : 
putting in force the right to sell given to the Railway Company by 
section 56 (2). 

There is no definition inthe Act of the words “public auction” 
and their Lordships are of opinion that there can be no doubt that 
they must bear the meaning which is ordinarily given to them in 
the English language.. 

. The words mean a public sale at which each bidder offers an 
increa se upon the price offered by the preceding bidder, the article - 
put up being sold to the highest bidder. 

This involves the auction being held in public, all members 
of the public having a right to-attend, anda valuable element 
being the competition between the persons who are openly 
bidding for the subject matter of the sale. Thisis of impor- 
tance not only to the Railway Company but also to the owner 
of the goods, the competition teing calculated to produce the 
highest price. 

Their Lordships are of opinion that in this case there was no 
public auction of the coal in question, 

Notice of the intended sale was given in the manner 
already mentioned, by proclamation and notice on the board at 
the station, and some offers were sent to the station master at 
Mogalpura which were forwarded by him to his superior officer 
who directed him to accept the cffer of Rs. 205 which was in fact 
the highest. 

But there was no public auction in tle crdirary meanirg of the 
words ; there was no sale in public, there was no opportunity for 
competitive bidding : in fact, what was done bore no resemblance 
to a “public auction”, 

This conclusion is sufficient to dispose of the appeal, 
for the Railway Company did not sell the coalin the manner 
prescribed by the above-mentioned sections, and therefore © 
the Railway Company canrot rely onthe protection gifen by 
the Act. 

As already stated the question of the sufficiency of the notice 
was referred to in the course of the argument, and while their 
Lordships in view of the conclusion already mentioned do not 
consider it necessary to give any decision on that part of the case, 
they are of opinion that it is difficult to see how a notice of an 
intention to sell ata public auction can be sufficient or effective, 
unless it specifieg the time and place of the proposed public 


~ 
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auction, tle nature of the goods intended to be sold and all other 
particulars recessary to erable the members of the public to 
appreciate what it is which it is intended to put up for sale at the 
‘public auction. i 
Their Lordships were informed that the facts relating to the 
second appeal were not exactly the same as in the first appeal, but 
that they were similar to those in the first appeal in all material 
respects, and that the decision in respect of the first would govern 
-the second appeal. Their Lordships, therefore, are of opinion, 
that the two appeals -should be dismissed and they will humbly 
advise His Majesty accordingly. 
The Solicitor, India Office > Solicitor for the Appellant. 


RGO Appeals dismissed, 


PRESENT: Lord Alness, Sir Lancelot Sanderson and 
Sir Géerge Lowndes, 


THE SECRETARY OF STATE 
v. 


THE KUCHWAR LIME AND STONE COMPANY, 
LIMITED. 3 


[ON _APPEAL FROM THE HIGH COURT OF JUDICATURE 
> . Av Patna] . 


Landlord and tenant—Quarrying lease— Covenant by lessee not to assign 
without consent of Board of Revenue—Agreement by lessee to sell rights 
under lease subject to consent of Board—Purchaser to become lessee’s local 
agent pending consent—Right to work quarries for own profit on giving 
security for payment of sums due to Government—Whether agreement a 
sub-lease—Whether a transfer of an interest under lease—Forfeiture. 

A limited company held lands under quarrying leases granted by the Secretary 
of State. Each lease contained a covenant by the lessee not to assign the lease 
or transfer any right or interest thereunder or underlet Gny part of the jands 
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P.C. without the consent of the Board of Reverue forthe district. The company 


1937. entered into a contract for the sale to another person of the company’s rights 
under both leases, and subject to the consent of the Board. The contract con- 

The Sate of tained inter alia the following provisions: Pending the consent, the purcbaser 
i was to act as local agent for the company in respect of the leasehold rights in 

‘The Kiska Eime the quarries. He might work the quarries for his own profitand undertook to 
a TA, pay royalties and other sums due to the Government from the company, and to 
T mÍ dep osit a sum of money as security for those payments. He was at liberty to 
ENN quarry and sell lime and stone from the Iand on his own account without liability 
for any profit or loss. He undertook tosupply the company with details of 

working and with monthly statements of account in relation to the quarrying. 

The agreement uas in writing, but not registeged as required by section 17 of the 

Indian Registration Act ‘in the case of an interest created in an immecveable 

property and worth more than 100 rupees. After the purchaser had entered on the 

land and begun to work the quarries under this agreement, the Beard of Revenue 

refused their consent to the sale, and declared the leases to be forfeited on the 

ground that the company had by the agreement with tke purchaser breken the 

covenant against assigning etc. in the lease. The company having brought an 

action claiming inter alia a declaration that the leases had not been forfeited : 


Held, (1) that there was nothing in the agreement which pointed to creation 
of relationship of landlord and tenant between the parties to it, and that its real 
effect was to create an agency coupled with an interest. 

(2) That the agreement did amount to a transfer of an interest in the lease- 
hold property. 

(3) That, however, assuming the interest transferred to be worth more than 
100 Rupees——an assumption made by the Court below without protest by the 
Secretary of S'ate, and now too late to challenge——the agreement was void for 
want of registration and accordingly ineffective. The leases had accordingly not 
been forfeited. 

a Privy Council Appeal No. 24 of 1937 from a decision of the 
= High Court, Patna, (Woor and Varma, J7.), dated February 7, 1936, 
ew reversing a decree of the Subordinate Judge, Arrah, dated March 
7th, 1933+ > 
The facts are fully stated in the judgment. 
Fergus Morton, K. C. and W. Wallach for the Appellant; The 

appellant was clearly entitled to claim forfeiture of the leases after ° 

the Company’s action in entering into the agreement witħ the 

. purchaser, putting him into possession, and allowing him to work 
-tbe quarries on his own account. The contract was not void for 

- “want of registration; there was no evidence that it created an 
interest worth more than Rs, roo. 


L. P. E. Pugh, K. C. and Z. F R, McDonnell, for the 
Respondents: The contract did not constitute a breach of the 
covenant against assignment etc. The purchaser was not consti- 
tuted an assignee, “transferee or sub-lessee; he was merely created 
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an agent of the Company. In any case, if the agreement was an Pae: 
assignment or a sub-lease, or created an interest in the property, it” 1937; 
was ineffective for want of registration, The Secretary of 
C. A. V _ State 
The judgment of their Lordships was delivered by The Kuchwar Lime’ 


Sir George Lowndes :—The principal question in this appeal pier 
is whether two quarrying leases granted by the appellant to the —- Nd 
respondents have been forfeited by reason of the breachof a “evembers 19, `} 
covenant contained in each against assignment. 

The quarry lands were situated in the Shahabad district of the 
then Province cf Bihar and Orissa; the leases were dated the 1st: 
April, 1928, and were for terms of 20 years. The covenant against 
assignment was in similar terms in each, and provided that neither 
the lessee (the respondent company) nor any person claiming 
through or under it should assign the lease or transfer any right or 
interest thereunder, or underlet the whole or any portion of the 
premises comprised in such lease without the assent of the Board 
of Revenue of Bibar and Orissa first being obtained, and that the 
penalty for infraction of this condition should be the forfeiture of 
the lease. ¢ 

In January, 1933, the respondent company went into liquidation, 
and on the goth September of that year the company, through its 
liquidators, contracted, with one, Subodh Gopal Bose for the sale 
to him of the leasehold rights under both leases for the sum of 
6,000 rupees, but subject to the sanction of the Board of Revenue: 
the agreement to stand cancelled if such sanction was not obtained, 
It was also provided that in the meantime Bose should act as the 
agent for the respondents in respect of the leasehold rights in the 
quarries ; that he should pay to the company the royalties and any 
other sums payable by it to the Government; and tbat he should 
be entitled to work the quarries for his own profit. 

The contract was in writing but wag not registered. Clauses 4, 
6, 7,8 and g upon which the question stated above mainly depends 
were a3 follows z= ' 

‘4. Itis stipulated in the leases in respect of the lands set out 
in the schedule that the lessees shall not assign the leases or 
transfer any right cr interestjttereunder without the assent of the 
Board of Revenue first obtained, The vendors shall apply for such 
assent, but shall not in any way be responsible and this agreement 
for transfer of the vendors’ leasehold right to the lands set out in 
the schedule hereto shall stand cancelled if guch assent be not 
given by the said Board of Revenue, -9 
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P.C. “6. The purchaser shall be appointed local agent of the 
1937. vendors in respect of the leasehold right of the vendors to the lands 

The Secretary of set out in the schedule hereto and continue to act as such until 
State the transfer of the leasehold right be effected or until itis finally 


v. : 
The Kuchwar Lime decided that such transfer cannot be made on and after the pur- 


and Stone Come chaser’s furnishing guarantee to the vendors of regular payment of 
pany, Limited. . 
—— all royalties and other dues on despatches from the Murli Centre 
Sir George Lowndes. oy otherwise in respect of the lands set out in the schedule hereto 
and on and after his depositing with the Liquidators a sum of 
Rs, 4,000 (Rupees four thousand) in cash by. way of security for 
such payment, such deposit bearing interest atthe rate of five 
per cent per annum from the date of deposit till the transfer of the 
said leasehold rights or final decision that the leases should not be 
transferred. 

“7, Subject to the purchaser’s furnishing guarantee and depo- 
siting the said sum of Rs, 4,coo (Rupees four thousand) as afore- 
said the purchaser shall be at liberty to quarry, burn, manufacture 
and sell lime and stone from the said lands on his own account 
without being liable to the vendors for any of the profit or loss 
thereof. 

“8, During the term of his local agency the purchaser shall— 

“ (a) submit to the vendors plans and details of working and 
monthly statement of account relating to quarrying, despatching 
and selling lime and stone from the said lands and/regularly pay to 
the vendors the royalties and other dues if any payable to 
Government. 

(4) bear and pay all expenses of working the quarries, manu- 
facturing, despatehing and selling lime and stone and of othétwise 
using the said lands and shall perform and observe the covenants 
and conditions contained in the said leases under which the said 
lands are held, 

“(¢) indemnify the vendors against any loss or damage which , 
the vendors may sustain by reason of the purchasers workigg the 
quarries or burning, manufacturing, despatching and selling lime 
and stone from the said lands or Murli Centre. 

“g, If the purchaser do not take any appointment as, local 
agent of the vendors as provided in clause 6 aforesaid he shall not 
do any work in the quarries of the lands set out in the schedule or 
-burn or manufacture lime thereon nor despatch lime and stone from 
the said Murli Centre until the transfer of the said leases has been 
accomplished,” è - 


e i # . 
Bose entered into possession of and worked the quarries upon 


. 
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, the terms of this agreement, but the Board of Revenue refused 


their assent to the sale,. and on the 8th July, 1934, they declared. 


the leases to be forfeited on the ground that the respondent 


company had transferred or sublet the rights and interests under’ 


the lease to Bose ia breach of the covenants above referred to. 

On the 24th September, the respondent company instituted 
the suit out of which the appeal arises, in the Court of the Sub- 
ordinate Judge of Shahabad claiming a declaration that the leases 
had not been validly forfeited, an injunction and Rs, 11,000 
damages. 


A written statement of defence was put in by the appellant justi- 


fying the forfeiture, and the case went to trial before the Subor- 
dinate Judge upon the following two issues only— 

“t, Whether the plaintiff has under the terms of the indenture 
dated rst April, 1928, forfeited the lease by reason of the transac- 
tion between the plaintiff and Subodh Gopal Bose under the 
indenture dated 3oth September, 1933- 

“2. Is the plaintiff entitled to any damage ? lf s3, what amount ?” 

The‘ Subordinate Judge delivered his judgment on the 7th 
March, 1936. He held that the agreement of goth September, 
1923, though purporting to appoint Bose to work the quarries as 
agént of the respondent company, was in substance and reality 
asub-lease to him of the quarrying rights, and being without the 
conseut of the Board of- Revenue, was in breach of the covenants 
contained in the leases, and that they had therefore been duly 
forfeited. He pean ete a decree ssn the awit 
with costs, 

The respondent company appealed to the High Court at 
Patoa. The appeal was heard by Khaja Mohammad Noor and 
Varma JJ., who delivered.their judgment on 7th February, 1936. 
On the question of forfeiture the learned Judges disagreed with 
the Subordinate Judge, holding that the agreement with Bose did 
not amount to either a sub-lease or a transfer within the covenants 
in question. - They were also of opinion that if the agreement could 
be so construed it would be void for want of registration. They 
accordingly allowed the appeal and granted the. respondent com- 
‘pany the declaration and injunction which it claimed, They algo 
dealt with the question of damages to Which their ponies wi 


‘revert later on in this judgment, ` D. i 


From this decision the Secretary of State appeals to His Majesty 
in Council seeking to reinstate the decree of ree Judge 
for the dismissal of the sujt. Gye ea 
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Before the Board a preliminary point was taken by the appellant 
that the suit was not maintsinable on the ground that the respon- 
dent company was out of possession at the date of filing their plaint, 
This question had not been raised in the trial Court and the High 
Court-held that the question, depending as it obviously did upon 
facts for which evidence would be necessary, was not open before 
them. On this their Lordships are in full agreement with the High: 
Court and have not deemed it necessary to hear the eM aeens: 
Counsel with respect to it. . 

The main contention for the appellant has Been that the agree- 
ment was in reality a sub-lease to Bose, . The High Court coming 
to the contrary conclusion had relied on the judgment of Lord 
Russell C. J. in the case of Horsey Estate, Limited v, Steiger (1) 
and their Lordships think that the passage cited by the learned 
Judges is directly in point. There is, io their opinion, nothing 
in the agreement which points to a relation of landlord and tenant 
between the parties. Bose was to be appointed the local agent 
of the respondent company and his right to work the quarries was 
dependent on bis accepting this position, The Subordinate Judge 
thought the agency wasa merecloak to disguise a sub-tenancy, 
but their Lordships do not think that it should be so regarded, 
There may have been many ways in which Bose could have served 
the Company as their agent, e. g in respect of the care of build- 
ings, plant, material, etc. No doubt he was not to be their agent 
in working the stone and manufacturing the lime and selling it, 
all of which was to be done on his own account and at his own 
risk, But it is not unusual to have an agercy coupled with an 
interest and, their Lordships think that this was the real effect of 
the agreement in the present case. There is, however, notbing in 
the document to suggest that the interest which Bose took was that 
of a sub-lessee. For these reasons their Lordships agree with the 
learned Judges of the High Court that there was no sub-letting by 
the respondent company, ° 

Their Lordships are, however, unable to agree with the High 
Court in their view-that “the transaction does not amount to a 
transfer of any.interest in the leasehold property.” They think 
it clear that pending the completion of the proposed sale the 
agreement purported to -invest Bose with a definite interest in the 
quarries. He was entitled under it to dig the stone, convert it 
and sell the resultant product on his own account and this, in their 
Lordships’ opinion, if it was an effective transfer, -would be a 


&) [1898] 2 Q. B. asọ. 
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breach of the covenants in the leasesto the company and would = 
* entitle the appellant to forfeit them. The only question their 1257s, 
Lordships think is whether it was an efective transfer, The judg- he Secretary .of 
mcnt of the High Court continues, after the sentence quoted State 
. above, “assuming that it does, it is inoperative for want of registra- The Kuohwar Lime 
tion of the document. Being an interest created in an immoveable Eee i 
property of more than Rs. roo the document was compulsorily — 2 
registrable under section17 of the Indian Registration Act and 9 Georgs Lowedes, 
not having been registered has not affected the property under 
section 49 of that Act.” Reading this sentence as meaning that 
the interest transferred was of the value of more than Rs, 100, as 
their Lordahips think they must do, and assuming it to be correct, 
Counsel for the appellant does not dispute the accuracy of the 
dictum, nor does he contend that if it was merely an attempted 
but wholly ineffsctivs transfer there would be a breach of the 
cov.nants, His only answer is that there is no proof that the 
interest was, in fact, of the value of more than Rs..100, and if 
not, registration would be unnecessary and the transfer would be 
effective. Their Lordships do not think that it is open now to 
the appellant to raise this objection. Thera was no contention 
before the Subordinate Judge as to registration or as to the value 
of the interest transferred. But it would clearly have been open 
to the appellant to take the point before the High Court if the 
value had really been in doubt. The High Court seem to have 
assumed that the value was over Rs, 100, but no protest or objec- 
tion was made on the Secretary of State’s behalf either to the 
Court or in the application for leave to appeal from their judg- 
ment. Nor indeed is the point raised in the appellant's printed 
case before the Board. If there had been any substance in the 
objection, the value could obviously have been determined either 
by the High Court or by a reference back to the Subordinate 
ə Judge.- But their Lordships have little doubt that it cannot have 
been seriously disputed ja India that the value of ,the concession 
was worth more than Ra roo. The appellant’s contention is 
obviously one dependent upon proof of facts, and not merely a 
question of law, and their Lordships must hold therefore that it is 
not now open to him, - 
“ <Itonly remains to deal with the question of damages, As 
‘already stated the respondent company by their plaint claimed 
Rs, 11,000 damages and at the trial an issue was raised as to this 
in the ordinary form. In the judgment of the Subordinate Judge 
the issue is dealt with in the following words ;— e 
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“Ta view of my findinga on the issue No. z the plaintiff is’ not 
entitled to any damage orto any other relief in the suit. ‘In fact 
no evidence on the question of damage was adduced on behalf 
of the plaintiff.” 


The High Court nevertheless affirmed the respondent com- 
pany’s right to damages and ordered the amount to be ascertained 
by further proceedings in the lower Court; the judgment contains 
the following passage :— 


“The next question urged by the learned Government Pleader 
was that the plaintiff was not entitled to any damages for in- 
terference with the leases as it had abandoned the claim fur them. 
I do not find any abandonment. In fact an issue about the 
Camages was raised, but no evidence was given as parties very 
rightly wanted the determination of the main issue. When dealing 
with the question’ of damages the learned Subordinate Judge has 
stated that the plaintiff adduced no evidence. The remark is not 
justified. Buth parties seem to have agreed that no ‘oral evidence’ 
should be adduced and the case should be decided on the plead- 
ings and documents,” 


Their Lordships can find no justification for this conclusion or 
for the learned Judges’ criticism of the Subordinate Judge. The 
order sheet of the proceedings inthe trial Court is on the record 
of the appeal and it contains nothing to suggest that the trial of the 
issue as to damages was postponed, or that there was any agree- 
ment between the parties to that effect. Nor can Counsel for the 
respondent company throw any further light on the matter. In 
their Lordships’ opinion the prorer inference is that the claim for 
damages was abandoned, and they think that the decision of the 
High Court on this point was erroneous, 


For the reasons given above their Lordships think that the 
decree of the High Court dated 7th February, 1936, should be, 
affirmed only in so far as it granted the respondent compagy the 
declaration and injunction prayed in the plaint and that the claim 
for damages should be disallowed. In their Lordships’ opinion ` 
the respondent company was entitled to its costs against the 
appellant in the first Court and to half its costs in the appeal to 
the High Court, and the appellant to half his costs before’ the 
Board against the respondent company : they will be set off in the 
usual way. 


Their Lordships will humbly advise His Majesty to thie 
effect, 


You. LXVI] HIGH COURT, 


The Solicitor, India Office: Solicitor for the Appellant. 
Sanderson, Lee & Co,: Solicitors for the Respondents, 
R CC 


PRIVY COUNCIL, 


PRESENT: Lord Wright, Sir George Lowndes and 
Sir George Rankin. 


RAJA BRAJA SUNDER DEB 


+ 


a p. 
RAJA RAJENDRA NARAYAN BHANJ DEO. 
[ON APPEAL FROM THE Hica COURT OF JUDICATURE AT PATNA] 


PTT E RCO of Wards-— Estate proprietor declared disqualified to 

_ manage own property—Action ‘against proprietor before possession of 
property taken by Court of Wards-~Manager of Court of Wards added as 
second defendant to action—Action compromised after fossession taken 
by Court af Wards—Whether compromise invalid because Manager not 
made Guardlan ad litem~ Court of Wards Act (Bengal Act IX of 
1879), S. 51. 


A suit against an estate proprietor becomes defective on his becoming a 
ward of the Court of Wards, and the suit should be reconstituted in order to 
satlafy the provisions of: section 51 of the Court of Wards Act, 1879. If att 
amendment is -required owing to the taking charge by the Court of Wards 
pending suit, the amendment must produce the result set forth in section 51, 

Quaere ı Whether the machinery of O. XXII, r. 10 of the Civil Procedure 
ode applies to such a case. 


A dtspute arose between the owners of two estates, A and K., lying on 
~,opposite banks of a river,as to the! i ownership of an island chur which bad 
formed in-the river betwéen tha estates and become to some extent fit for 
cultivation. In 1920, the owner of tbe K estate fileda suit claiming sole 
rights to ownership and possession of the chur, the owner of the A estate 
being the only defendant to the action.” In March, 1921, the owner of the 
A estate applied under the Act of 1879 fora declaration that he was dis- 
qualified for managing bis property apd that the Court of Wards should take 


charge of it, Possession of the property was tesken by the Court of Wards 
in June, 1921. Befcre tbat, the owner of the K estate applied to haye the 
manager of the Ccurt of Wards appointed guardian ad litem of the ownerof 


Order of High Court varied, 
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the A estate. As the Court of Wards bad not then yet been placed in posses- 
sion of the A estate, the Subordinate Judge before whom the application came, 
directed the manager to be added to the suit as a defendant. The Court of 
Wards remained in possession of the A estate from June, 1921 until June, 
1926, In 1922, the parties effected a compromise of the suit whereby the 
island chur became vested in the owner of the K estate. The owner of the 
A estate having subsequently brought an action claiming title to the chur 
on the ground that the compromise of the previous action was not binding on 
him as the manager of the Court of Wards had been made an additional defen- 


` dant and not guardian ad litem : 


Held, that the validity of the compromise being dependent on the consent 
of the Court of Wards on behalf of the ward (i.e. the owner of the A. estate), 
the absence of a formal order making the manager of that court guardian ad 
litem as distinct from an additional defendant did not invalidate the decree 
made in the compromised action. Even if the recitals in the decree itself did 
not make the manager guardian for the owner of the A estate, they nevertheless 
recognised bis authority as manager. 

Privy Council appeal No. 32 of 1936 from a decision of the 
High Court, Patna, (Macpherson and Fasl Ali, JJ-) dated January 
5, 1934, reversing a decree of the Subordinate Judge of Cuttack, 
dated July 9, 1930. ` 

The facts are fully stated in the judgment of the Board. 


W. Wallach, for the Appellant (the owner of the Aul estate): 
Section 51 applies to suits instituted after the Court of Wards has 
taken possession of an estate. Pending suits are governed by 
O. XXII r..10 of the Code of Civil Procedure. The owner of the 
Aul estate remained a defendant in the suit against him in spite 
of the appointment of the manager asa second defendant, and 
he neither consented nor was a party to the compromise of that 
action. As he remained an independent defendant in the action, 
he was misdescribed in the petition of compromise as a defendant 
“by his next friend and guardian”, and in view of that indepen- 
dence it must first be shewn that he himself consented tò the com- 
promise before it can be held binding upon him. 3 


. A.M. Dunne, K. C., and J. M. Pringle, for the Respondent, 
(tbe owner of the-K. estate): The compromise reached in the 
earlier suit is a barto the present action. Atthe time of the 
compromise the owner of the A estate was represented by officials 
of the Court of Wards, and was not of independent status in the 
matter, The consent to the compromise was made on his behalf, 
and was for the benefit of his estate. 


l . 
s £ aA vV 


Vou. LXVI] PRIVY COUNCIL, 495 
Their Lordships’ judgment was delivered by P.C. 
¢ Sir George Rankin :—The appellant and respondent are each 1937. 


possessed of an estate in the district of Cuttack in Orissa. These Raj Beaja Sander 
estates are situated on opposite banks of the river Kharsua—the : Deb 
appellant’s estate of Aul being on the southern or right bank and Rafa Rajendra 
the respondent’s estate of Kanika onthe northern or left bank. Narayan Bhan} Deo, 
The dispute between the parties is as to the ownership of an island , Novembers.204 , 
chur which by 1913 had formed in the bed of the river ata spot mer 
between the appellant’s màuzı of Ekmania and the respondents 
mauzi of Patarpur. The chur is about 70 acres in extent. 
The appellant on the tyth November, 1928, sued the respon- 
dent in the Court of the Subordinate Judge of Cuttack claiming 
title not only to the chur but also to 48 acres of the river. The 
trial Judge by his decree dated goth July, 1930, found for the 
appellant as to 19-54 acres of the chur and 24 acres of: the river. 
The respondent’s appealto the High Court at Patna was limitéd 
to the 19-51 acres of the chur. On the sth January, 1934, the 
High Court allowed the respondents appeal and dismissed the 
entire claim of the appellant in respect of the chur. There were 
certain cross-objections by the appellant which were dismissed, . + 
The chur by 1915 or 1916 became fit for cultivation to some 
extent, and in 1917 the appellant and respondent were both 
-claiming to be in possession of it. Prcceedings under section 
145 of the Criminal Procedure Code resulted on the 6th March, 
1917, in an order by the Sub-Divisional Magistrate declaring the 
appellant to be in possession. The respondent on the 28th 
February, 1920, filed a suit [No. 67 of r92c] in the Court of the 
Subordinate Judge at Cuttack claiming sole right to the chur and 
possession thereof. The appellant was the sole defendant to this 
suit as originally brought. The appellanton 18th March, 1921, 
made an application under section 6 (e) of the Court of Wards 
Act, 1879 [Bengal Act IX of 1879] asking that he be declared to 
be disqualified to manage his own property and that the Court of 
Wards should take charge thereof. Possession was taken by the 
Court of Wards thereunder on 16th June, 1921, but in the meantime 
. the respondent on the 23rd May, 1921, applied as plaintiff in Suit 
No. 67 of 1920 to have the, Court of Wards’ manager, Babu 
Padma Charan Das, appointed guardian ad Htem of the appellant. 
This application was dealt with by the Subordinate, Judge on the 
and June, 1921. It was objected-on behalf of the appellant that 
the Court of Wards had not yet taken possession of ‘the appellant’s 
estate. In yiew of this the Spbordinate Judgé) directed that the 
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manager be added as an additional defendant to the suit. Ths 
cause title was amended by inserting as a second defendant “Babu e 
Padma Charan Das, Court of Wards’ Manager” without any other 
amendment being made in the plaint. 

On the 21st June, 1921—a few days after the Court of Wards 
had taken possession of his‘estate—tte appellant brought in the 
same Courta suit [No. 134 of 1921] against Babu Padma Charan 
Das, Mr. H. D. Van Griecken (the Sub-Divisional Magistrate) and 
Mr. H. K. Briscoe (the Collector) In this suit—to which the 
respondent was not a party—the appellant sought (among other 
reliefs) a declaration that his letter of 18th March, 1921, asking 
that he be declared a disqualified proprietor had been obtained 
from him by undue influence and that he was under no obligation 
to make over his estate to the Court of Wards. On the roth 
July, 1922, the appellant filed a petition withdrawing this suit. The 
Court of Wards was in fact in possession cf the appellant's estate 
from 16th June, 1921, until 16th June, 1¢26, when it was released 
to the appellant. . 

The appellant’s explanation of his varying attitude towards the 
Court of Wards is that his original application in March, 1921, 
to be treated as a disqualified proprietor was due not to financial 
embarrassment but to, the fact that there were pending against 
him a number of criminal prosecutions, and that these were with~ 
drawn in April, 1921, as a result of his having made the application. 
It is in evidence that when in June, 1921, the Court of Wards took 
charge of the appellant’s properly a quantity of arms were found 
thereon, and acriminal charge under the Arms Act was brought 
against the appellant in respect thereof. The appellant now seeks 
to explain his withdrawal on roth July, 1922, of his suit against 
the manager and the district officers, by saying that he- did so to 
obtain withdrawal of tbis prosecution which in fact was shortly 
afterwards withdrawn. These explanations, even if they be accepted, 
do not now enable the appellant to dispute that for five years from 
16th June, 1927, the Court of Wards was in fact and in law in “charge 
of his estate, he being their ward and a disqualified proprietor. 

"On 22nd December, 1922, a petition was presented to the Court 
in the respondent’s suit No. 67 of 1920. Its heading and contents 
were as follows :— l 

“Raja Rajendra Narayan Bhunj Deo eee oes PEME 

DersusS 


“Raja Brajasunder Deb, a Ward of Court by bis next friend and 
guardian Padma Charan Das, 
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Manager, under the Court of Wards ase ow. Defendant, 

“The humble fetiticn of the abcve-named plaintiff and defen- 
dant respectfully showeth :— 

“That after the institution of this suit the original defendant's 
estate has been taken over by the Court of Wards in its charge, and 
the Manager inder the Court of Wards have been substituted as 
guardian for the suit. 


“That all the civil suits pending between the plaintiff and the 
defendant having been agreed to be settled out of Court and the 
land in dispute in this suit which isa bit of Chur land within the 
river Kharsua being situated nearer to the boundary of Kanika, 
and the intervening water channel being fordable from the Kanika 
side and not from Aul, the parties agree that plaintiff should get a 
decrez in this suit for the land claimed without cost. The plaintiff 
gives up his claim to mesne profits and damages and the parties 
pray that the suit miy be disposed of accordingly.” 

It appears that there were pending between the appellant and 
respondent a number of suits and applications and that a general 
settlement of them all had been come to. The petition in suit 
No, 67 was only one out of a number of such petitions presented 
in different suits. It was signed by Mr. Das Gupta, the Govern- 
ment Pleader, whose duty it wasto advise the Court of Wards, 
and by the pleader forthe present respondent. It was signed on 
the following day by Mr, P. C. Das, the Manager. The Subor- 
dinate Judge decreed the suit in terms of the compromise and a 
formal decree bearing date 22nd December, 1922, was drawn up, 
In that Cecree the names of the appellant and of “Babu Padma 
Charan Das, Court of Wards’ Manager” were given as defendants 
(1) and (2) and the decree follows the terms of the petition 
verbatim, including the statement that “the manager under the 
Court of Wards has been substituted as guardian for the suit.” In 
execution of this decree possession was on 30th March, 1923, 
obtained by the respondent, who was still in possession on roth 
November, 1928, when the present suit was brought by the 
appellant. 

In reviving bis claim to the chur lands in suit the appellant 
had necessarily to get the compromise decree of 2and December, 
1922, set aside as not binding upon him. By his plaint he sought 
to obtain this relief by charging the manager, Mr, P. C. Das, and 
the respondent, with fraud in the matter of the compromise. He 
alleged that the manager held land under the respondent and was 
noder obligation to the respondent in other ways; that theere& 
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pendent took advantage of his influence over the manager ; that 
fraudulent reports in favour of the compromise were submitted 
to the Board of Revenue whose sanction was obtained by misrepre- 
sentation of facts. At the trial the Subordinate Judge accepted 
this case, holding that the compromise decree was “tainted with 


Narayan Bhanj.Deo. fraud and misrepresentation.” This conclusion the High Court 


Sir George Rankin, 


on appeal thought to be “without any basis and altogether unjus- 
tifiable.” Their Lordships have no difficulty in upholding the 
decision of the High Court upon this issue. There was no evi- 
dence of any fraudulent reports or of any misrepresentation by 
the manager; the compromise was negotiated at the Collectors 
suggestion, provisional terms being obtained from the respondent 
and elaborately examined by the Collector and the Commissioner 
with the advice and assistance of the Government Pleader, The 
terms were only accepted after certain alterations had been agreed 
to, though the alterations did not refer to the particular chur now 
in question. The managers father had held land under the 
respondent, but there was no other basis for the suggestion that 
the manager was under obligation to the respondent or under his 
influence. Upon the merits of the compromise the burden lay 
heavy on the appellant to show the precise effect of the complete 
bargain and its unfairness when taken as a whole, , The trial 
Judge did not properly appreciate this ; as the appellant’s claim to 
this chur was given up, he thought the respondent had to 
show that there was due compensation in respect of the other 
cases, Their Lordships hold with the High Court that the com: 
promise was made in good faith and wasin the interest of the 
Aul estate. 

In these circumstances learned counsel for the appellant has 
sought before their Lordships to maintain this appeal upon a 
paint which was not taken atthe trial but was raised for the first 
time. in argument before the High Court. This is a technical 
point and depends entirely upon the form of the order madg on 
and June, 1921, in suit No. 67 of 1920, Itis said that because 
the Court of Wards’ manager, Mr. P. C. Das, was made an addi- 
tional defendant and not made guardian ad Htem of the appellant, 
the appellant can contend that the compromise decree in that suit is 
pot binding upon him unless it be shown that he consented to it. It 
appears that letters written to him about the proposed compromise 
on. behalf of the Court of Wards were returned aa the appellant 
refused to receive them, but he can hardly expect credence for 
a suggestion that he did nof soon come to know of the compro- 
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mise as to the island in the Kharsua and all other matters between 
him and the respondent. If he were an independent party 
entitled as defendant No. xto act on his own behalf he could 
not stand by from roar till November, 1928, and then repudiate 
the compromise ; nor coald he repudiate it as regards the chur 
now in suit without repudiating it as a whole. In fact and in law, 
however, bis position in December, 1922, was that he was a 
disqualified proprietor; without the Court of Wards upon the 
record the suit as against him was defective ; strictly and formally 
his consent was not necessary and his dissent mattered nothing. 
The ‘validity of the compromise depends entirely upon whether 
the Court of Wards consented on his behalf. If they did, the 
absence of a formal order making their manager guardian a4 Atvem 
as distinct from an additional defendant does not invalidate the 
decree. If it be taken that the recitals inthe decree itself did 
not make the manager guardian for the appellant still they recog- 
nised his authority as such. Whethera suit be brought before 
or after the Court of Wards has assumed charge of the property 
of a disqualified proprietor, the Court of Wards’ manager or the 
Collector should be made guardian and must represent the ward 
in the suit, Itis impossible to suppose that the ultimate consti- 
tution of the suit is to be different according to the date of insti- 
tution. If an amendment is required owing to the Court’ of 
Wards taking charge pending suit the amendment must produce 
the result set forth in section 51 of the Act. Whether to such a case 
the machinery of rule 10 of Order XXI (XXII?) Civil Procedure 
Code, applies is arguable, but the suit as against the proprietor 
becomes defective upon his becoming a ward of the Court of Wards, 
and the suit should be reconstituted to satisfy section sr. A 
proper formal order to tbat effect should always be made 3 but 
if the proper parties are on the record and are dealt with on the 
correct footing, the mere want of formality will not make void the 
barggin of the parties and the decree of the Court, 

Their Lordsbips will humbly adviee His Majesty that this appeal 
should be dismissed with costs, 


Hy. S. L. Polak & Co.: Solicitors for the Appellant. 
A. J. Bunter & Co: Solicitors for the Respondent. 
RG C. Appeal dismissed, 
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CRIMINAL REFERENCE. 


Before Mr. Justice M. C. Ghose-and Mr. Justice Ne, A. 
Khundkar. - 


THE EMPEROR 
D. 


MAJA KHAN.* 


Murder,'conoiction of—Evidence of eye witness produced ata late stage, if 
worthy of credit—Circumstantial evidence of the accused—Suspicion, if 
legal evidence—Criminal Procedure Code (Act V of 1898 as amended by 
Act of 1923)— Duty of High Court. ` : 

In order to convict an accused the inculpatory facts must be inconsistent 

with the innocence of the accused. Evidence of suspicion, even if there be a 

good deal of it, dces not amount to legal evidence. 


Per M. C. Ghose, F: The oral evidence of the cyewitnesses is not worthy of 
credit where they come cut with their story for the first time long after the 
commission of the crime and there is nosatisfactory explanation as to the 
delay, and the circumstantial evidence is not such that it is inconsistent with the 


innocence of the accused. 


Per Kkundkar, Y: Section 507 clause 3 imposes upon the High Court 
the duty of considering the entire evidence and of giving due weight to opinion 


of both the judge and tho jury. 
Reference under rection 307 of the Code of Criminal Pro- 
cedure. ; ‘ 

The material facts will appear from the judgment. 

Messrs. Fanindra Mohan Sanyal and Holivam Deka for the 
Accused. ; 

Mr. D. N, Bhattacharjee for the Crown, _ _ 

The-judgments of the Court were as follows ; 

M. C. Ghose, J. :—Accused Maja Khan was charged under 
section 302 Indian Penal Code for causing death of Ujer Kian, a 
fellow Kabuly Mussalman. 


The case forthe prosecution is that on the 31st March, the 
accused and the deceased who were both Kabuly Mussalmans and 
were peripatetic traders went on a bicycle toa village. There 
in a house, the. bicycle was kept andthe two men walked away 


*Criminal Reference No. 36 ef 1937 by I. P, Baruah, Esq Additional 
Sessions Judge, Assam Valley District dated the grd September, 1937, dis- 
agtgeing with the verdict of the jury who tave found the accused guilty of the 
charge framed against him under section coz of the Indiah Penal Code, 
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together. About sunset, the deceased Uzir Khan was murdered 
and the accused disappeared into a jungle and remained hidden in 
the jungle for the whole of the night. On the following morning, 
he walked to the house where the bicycle was kept and got upon 
the bicycle and went away to his house near Dibrugarh where he 
remained in bed for three days until Saturday, the 3rd of April, 
he got up out of bed and was taken to the police where he gave 
out his story that ashe and the deceased had been walking one 
behind the other, suddenly some Deswali debtors of the deceased 
appeared with daos and hacked the deceased to death, The 
accused being afraid that he might also be killed ran away and 
kept himself hidden in the jungle. Afterwards arriving at bis 
house, he became ill and unconscious until Saturday, the 3rd 
April. Upon his statement, certain Deswali men were arrested. 
They were afterwards released as there was no adequate evidence 
found against them and the aceused was arrested on 3oth April, 
1937. Ten days after, that is,on the roth May, two eye-witnesses, 
witnesses Nos. 14 and r5 were examined by the police. Their 
story, if believed, is that they were passing by the jungle path, 
that witness No. 14 saw the accused whom he knew from before 
hacking another Kabuly with a dao and the story cf witness 
No. 15 is that he saw one Kabuly killing another Kabuly with 
a dao. 

The case was tried by a jury of 9. They, returned a divided 
verdict of 5 to 4 that the accused was guilty. The learned 
Sessions Judge was unable to accept that verdict and bas referred 
the case under section 307 Criminal Procedure Code recommen- 
ding that the accused be acquitted, 

Upon hearing the learned Advocate and upon a perusal of the 
record, it is clear that the deceased Uzir Khan was murdered by 
some person or persons who were determined to kill him. The 
post mortem report and the doctors evidence show that he bad 
no lass than seven incised wounds on the head, and three wounds 
on the right arm and right hand. Both his ears were cut off. He 
had also two abrasions on the front of each knee, The map of 
the place and the evidence of the police cflicer show that the 
body was found ata place about roo yards north of the place 
where the deceased’s Pagree, shoes anda cane stick etc. were 
found lying. So that, from the nature of the injuries it appears 
that somebody suddenly attacked him from behind and that pere 
son was armed with a dao and backed the deceased repeatedly 
until the deceased was utterly dead, . 
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The question is whether the charge has been brought home, 
against. the accused- 

Of the 9 jurors, 4 of them did not find the accused guilty - nor 
did the learned Sessions Judge who heard all the ‘evidence. In 
this position, having considered all the circumstantial evidence. 
along with the evidence of the two witnesses who first told their 
stories about 40 days after the occurrence it appears to me that 
though there isa good deal of suspicion against the accused, the 
suspicion does not amount to legal evidence. The oral evidence 
of the eye witnesses having regard to the long delay after which 
it was produced is not fully worthy of credit and the circums- 
tantial evidence is not such that it is inconsistent with the in , 
nocence of the accused. 

In these circumstances, the aceused must be acquitted and 
released. 

Khundkar, J. :—This Reference arises out of a trial in which 
one Maja Kban was charged with the murder of one Wazir Khan. 

The Jury. were divided in the proportion of 5 to 4, the majority 
finding the accused guilty. , . 

The learned Judge disagreed with the verdict of majority which 
he considered to be against the weight of evidence and he has 
recommended that it be set aside. _ 

The accused and deceased were both Kabuli traders. The 
evidence establishes the following facts. On Wednesday 31st 
March, 1937 at about 4 P. m. the two men came on a cycle to the 
village of Tingkong and leaving cycle at the house of one Jieuram, 
left the village on foot. Their purpose was to realise dues from 
people in the locality who owed them money. The incident of 
their arrival is spoken by two witnesses. 

P. W. 5, daughter and P. W. 6, brother of Jieuram, to „both 
of whom the accused had been known for some time. 

That evening before candle light a fisherwoman who is P, W. 
7 was proceeding homewards when she saw two kabulis walking in 
a direction which corresponds with the spot where the body of 
the deceased was subsequently found. After going some distance 
she heard a sound which she describes as “hou hou” proceeding 
from direction in which the two men were walking. Being 
frightened she hurried away. At the trial she was not able to 
identify the accused. : 

That same evening P. W. 9, who was / working in a field about 
t50 yards to the east of where the body was found, saw a Kabuli 
whom he could not Mentify crossing from south to north a space 
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of open ground between jungles. The body was first seen‘at dusk 
by P. W. 8& It was lying on a path which runs through jungles 


along the side of a desi P. W. 8 did not go near sates to 


ascertain whether the man was thén dead. 

On Thursday the rst April in the early morning P. W. 10 a 
cultivator saw a Kabuli emerge from a jungle and proceed in the 
diréction of the Brahmaputra, The village of Tingkong is situated 
on the bank of that river. The witness could not identify the man 
he saw but stated that his clothes were wet. That morning P. W, 
5 in whose house the bicycle had been left saw the accused retur- 
ing. The accused after taking a drink of water rode away on his 
machine. Another witness who saw the accused that morning is P, 
W. 11 who had known him for some time. His evidence was that 


he saw the accused proceeding ona bicycle in the direction of: 


Dibrughar and that he was wearing wet clothes, 

Information that the dead body ofa Kabuli had been discover- 
ed near the village of Tingkong was taken to the police at3 P, M. 
on the afternoon of Thursday the rst-April. P., W. 18an A. S. I, 
went to the spot accompanied by two kabulies who had come to the 
Police Station on learning that the dead body of a Kabuli had 
been found ina jungle. One of the men who accompanied the 


A. 5. I. was P. W. 17, who was dead man’s first cousin. One’ 


hundred yards to the south of where the body lay there were ‘found 


a number of personal articles belonging to the deceased such as his - 


stick, shoes, fountain pen, tobacco box, Pagri and pocket book. Bet- 
ween this spot and the dead body was a trail of blood. These facts 
suggest that the man was chased by his assailant or assailants before 
he was killed. The body was covered with wounds and the clothes 
were soaked in blood. Subsequent post-mortem examination revealed 
no fewer- than six terrible injuries caused by a cutting weapon or 
weapons on and about the head and face. Besides this the “ears 
had been chopped off and there were three cut wounds on the 
hand and one on the arm. There canbe no manner of doubt 
that the maù was the victim of a sustained and determined attack, 
and that he was brutally murdered. The body was sent to Dibru- 
garh but the A. S. I. carried on an investigation in the locality 
where he- stayed until Friday the and April returning to the P, S. 
at 6-15 that evening. Meanwhile P. W. 17 Ali Mohamed Kabuli 
“who had accompanied the body to Dibrugarh saw it deposited in 
the morgue and proceeded without delay to the lodgings of the 
accused. His evidence as to what he saw and did is*so important 
that it strould be stated in his own words :—“th® accused was found 
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lying on a bed in his own quartera, and he appeared to beill and 
totally upset. There was səme fever and he appeired to be uncon- 
scious His other mess-mates were pouring water from time to time 
in his mouth, I waited there for about an hour and then returned 
to my own quarters at Dibrugarh. 

“In the morning of Friday I again came to the morgue to 
atten] the post-mortem examinatior, After the post-mortem 
examination was over we took the dead body to the local burial 
ground and buried it according to our rites. I could be free after 
all this at about 3-39 P. M, Then I again went to Mankata to in- 
terview the accused. He was found in bed even then Then 
I went to Mankata on Saturday morning and tben found that accus- 
ed had recovered considerably, That day he came away with ms 
to Dibrugarh saying thatas he had become fit again, he would 
go to the police to make report. The Daroga then came tə my 
quarters where accused was brought and examined there,” 

S. I. Gegoi who is P. W. 19 had then taken over the investiga- 
tion of the case fromthe A. S, I. on Friday, 2nd April. The two 
officers examired the accused as stated by P. W, 17 on Saturday 
which was the 3rd April and the accused was taken to the place 
of occurrence. There the police meta dumb man who was not 
examined as a witness at the trial. According to P, W. 19 the 
S. I. this dumb man attempted to give him some information 
by means of gestures and signs and took him to the house of seven 
persons all of whom were eventually taken into custody. One 
of these was a man called Jinshu whom the accused had beaten 
ona previons occasion during the course of an aftray in which 
some other local deswalis had also been involved. Certain articles 
of clothirg and two dathis all of which bore suspicious looking stains 
were seized from the persons or houses of four of the arrested 
men, The articles of clothing were sent for chemical examination, 
the result of which showed thata dofi and a rag taken from the 
person of Jinshu were blood stained. The origin of the blood 
could not however be determined owing to some of the stains 
having disintegrated and owirg to others being too small. The 
chemical examiner’s report is dated the 15th June and one curious 
feature of this somewhat curious case is that onthe 3oth April 
before the report was received all the arrested Deswalis were 
released and the accused Maja Khan was placed under arrest, 
On tle roth May, ro days after Maja Khan’s arrest and 6 weeks 
after the murder the police for the first time examined P, Ws 
14 and 15 who professed to be eye-witnesses of the crime, They 

e 
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were, to use a phrase which is frequently invoked “discovered 

»by the police.” This discovery did not occur during the course 
of the regular police investigation, but was brought about as the 
result of the efforts ofa retired constable P. W. r who had been 
requested by the Inspector to make private enquiries in the 
locality. He interrogated several people without result and 
then one day a month later casually met one Lakban Munia 
in a Bazar. The episode had best be deséribed in his own 
words ; : 

“On meeting me, Lakhan asked me the reason as to why the 
police used to visitthe Rawmari side pretty frequently and I 
told him thata Kaouli had been murdered near the Garkhai ds/ 
but that the police were at their wit’s end in the absence of evi- 
dente to lead to the detection of the murdérer. Lakhan then 
remarked that he knew something of that occurrence, as he 
happened to be near the place at this time while he was going in 
search of fish. Itook him aside to ascertain how far he knew, 
He then said that Rahpur was also with him at that time and 
that they saw one Kabuli lying on the ground with another stane 
ding by his side armed with a dao, and that one of the feet of the 
second Kabuli was found pressed over the chest of the prostrate 
Kabuli, and that on seeing this sight, they turned back through 
fear and ran away. I did not ask any explanation from Lakhan 
asto why he did not make this disclosure to anybody during thia 
long time. But he requested me not to disclose the matter to 
any one else but to keep the information secret as he was afraid 
of reprisal from the Kabulis. After this I went to Rahpur’s house 
to verify what Lakhan had said. Rahpur at first denied apy 
knowledge about the occurrence, tut when I told him that Lakhan 
had already made disclosure to me, he admitted before me what 
he knew, He said that he met Lakhan while he was out to 
search for his bullock. 1 carried the information I gathered to 
‘the Inspector.” ` 

-Thé evidence of P. W. 14 Lakhan Nunia given at the trial is 
of sach vital importance that it is desirable to quote his testimony 
also as given in examination-in-chief. 

“My home is at Rawmari but I have another dasha at 
Chengamari Bogibil where I have Pan cultivation. The distance 
between the two places will be about 134 mile, I was at the Pan 
during the first part of that day, which was a Wednesday. I left 
Bogibil at about 2 P. M. for coming to home. On the way, I 
thought it prudent to buy fish if available and fo I went towards 
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the. Garkhaibil. I reached Tingkong at about 3-36 P. M, I met 
Rahpur there. Rahpur said that he was returning after an 
unsuccessful search of his missing Damra and that he was thea 
returning home by -making searches on the way. From Tingkong, 
we proceeded towards Garkhaibil as -the way to our village lay by 
its side. The path by which we were procéeding towards the south 


‘was not straight. There is a junction of another footpath which. 


rung towards the east. As soon as we reached that junction we 
saw a ghastly sight ahead of us and on the main path at a distance 
of about 6 or 7 nais. This place will be 1% or 2 miles ‘from the 
place-where I met Rahpur at Tingkong. The sun was then about 
to set. 

~- “One Kabuli was found lying on the ground and this Kabuli 
(points out accused) was standing witha dao in his hand anda 
foot pressed over the prostrate body. At that moment, 1 was 4 
or 5 cubits ahead of Rahpur. Out of fear, we turned back and 
ran in the opposite direction. 

“After running about 20 nals towards the north, we forded the 
jan on foot by proceeding towards the west and then hurried to» 
wards home. The water at the place where we forded the jan will 
be about a foot deep. - 7 

“I resolved not to disclose what we saw to anybody out ef fear 

of the Kabulis as a class, and I offered the same advice to 
Rahpur. i . 
“About 5 weeks after that, I happened to meet Sunat Ahom 
at Rawmari Bazir. I questioned Sunat then why police were 
frequently coming that side and he said that the visits were in 
connection with the murder by the side of Garkhaibil’ of which 
no clus was found, After some preliminary verbal skirmishes, I 
made disclosure to him.” 

` The story of what this witness saw on the jungle path is: substan 
tially corroborated by P. W. 15 Rahpur Ahom; A. U 

On the 14th May a test identification parade was conducted 
by the Extra Assistant Commissioner. P, W. 1 5 Rahpur picked 
out the wrong man but P. W. 14 picked out the accused, In my 
judgment such an identification was of little if any value because 
aécording to P, W. r4 he had known the accused for many years 
and had even told P. W. 1 A that he had had business dealings with 
the man. ; gA 
= -Phe defence which the aai made was asfollows s= 
- -Hé and the gieceased had gone to Tingkong to recover dues 
from‘debtors to’yhom they had s11 cloth, Taney left the bicycle 
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.in the house of a villager and were proceeding along. the jungle 
> -path on foot. They meta Deswali carrying a dao, The deceased 
said the mån owed him money. The deceased and the Deswali 
fell into talk with each other, while the accused went, on ahead 
Then he- heard a sound and. turning round rawthat 8-or 9 men 
had surrounded the deceased and were assaulting him. Three of 
these men rushed towards the accused, and he‘ recogniged-one 
of them as the- man Jinshu with whom be bad had a fight somè 
years before, The accused'fled for his life and bid bimsilf in 
the jungle where he remained all night. It rained and he got 
an attack of fever. In the ‘morning he yreceeded cautiously to 
the village and takirg kis cycle rode home. Arrived there he 
collapsed and became unconscious, On the day he recovered 
consciousness,-P, W. 17 Ali Mohamed took him to pa 
where he met the Daroga. | í ` 
It is to be noted that this explanation of the occurrence and of 
the accused’s own conduct is not inconsistent with. the testimony 
of any of the witnesses other than P. W.s xq and r5.. It is, in 
evidence that it had rained during the night. In the morning a 
Kabuli who was wearing wet clothes was seen emerging from the 
jungle and walking in the, direction of the village,-- The 
accused was observed taking his cycle from the place where he 
bad left it and was also observed riding away towards Dibrugarh in 
wet clothes, Fle was visited by P. W. 17 on the following day 
and was found to be suffering 'from fever and had the appearance 
of being unconscious. The only direct evidence that the accused: 
was the mutderer is the testimony of P. W.s 14 and 15. .That 
testimony has to be examined with care, and certain features of it, 
may be noted at once, As already observed the story which these 
witnesses related did not see the light of day untilj6 weeks: after. 
the investigation had commenced. Two explanations for the delay 
vould seem,to have been suggested ; viz fear of the Kabulis and 
ignorance on the part of the P.W. 14.a8 to the person for the 
frequent visit which the police were paying in the locality, The 
second.of the reasons will not bear examination. P, W. r4 knew 


of the murder, for according to him he was a witness of it, and his. 


house is no more than 1% miles from the spot where the crime. 


was committed. To say in these circumstances that he had-heard . 


nothing about the enquiries which the police were making is to 
state what speaking for myself I cannot possibly accept as the truth; 
Closely connected with this matter there is a. point upon which 


there is a sharp conflict of testimony between Kw, 14 and the 
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retired constable P., W. 13 who is said to have discovered him, 
The evidence of P., W, 13 was that he had met P. W. 14 two or® 
three times after the Inspector had asked him to make enquiries, 
but P. W. 14 maintained that he had never met the ex-constable 
between the date of the crime and the date when he made his disclo- 
sure, There is next a circumstance to which our attention was drawa 
by the learned Advocate who appeared for the accused in the Court. 
P. W. 14 explained bis presence in the locality by saying that he 
has on his way from Tingkong to a place called Garkhabil 
where he intended to buy fish. Yet in cross-examination he had 
to admit that there was large fisher population at Tingkong 
where these people sold fish and that he made no attempt 
to obtain fish in that village. Coming now to the evidence 
of P. W. 15 we find that he described the weapon which 
the standing Kabuli was holding over the prostrate man as a 
“meat dao.” This is presumably the same instrument which is some- 
times described as a Ram dao and which is utilised for the sacrifice 
of animals, If the witness meant such an article, and we cannot 
imagine what other variety of dao he could have been intending 
to indicate, it merely serves to intensify what is in any event seems 
to be something of a mystery. No dao of any sort was found in the 
vicinity or traced to the accused. That he could have been cary- 
ing a Ramdao when moving about the countryside without the 
fact being observed by the witnesses who saw him at and near 
Tingkong in day light seems highly improbable. Such a weapon 
cannot easily be concealed about a man’s person at the best of 
times, but when that man is riding a bicycle, the feat becomes 
more difficult. These considerations give rise to a question which 
in the proved and admitted circumstances of this case is of consi- 
derable importance. Ifthe accused intended to murder his coms 
panion would he have done it with a weapon which he could not 
have carried- without the risk of discovery by all and sundry -and 
the equal risk of arousing suspicion in the mind of his victim? 
Speculation of this sort is not wholly unprofitable, for it serves to 
bring into view matters of probability and improbability which in a 
case of the present description it is necessary to weigh in the scales, 
Enough has been said about the evidence of P. Ws. 14 and r5 and 
the manner in which it saw the light to make it apparent that this 
testimony is not free from suspicion. To found a conviction on that 
testimony alone would in my judgment be highly unsafe. The evi» 
dence which remains is evidence of circumstances consistent with 
the accused’s guilt and yet not inconsistent with his innocence, On 
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behalf of the Crown it has been argued that the accused’s conduct 


was not that of an innocent man. He hid himself ina jungle and ' 


stayed there the whole night. The next morning he said nothing 
about what had happened to any one in the village of Tingkong. 
Instead of going to the police station he went home where he re- 
mained till Saturday the and April. Even at his own residence he 
told no one the story he related later. 


This argument has to be examined in the light of the following 
considerations, 

If the accused was the murderer is it probable that he would 
have stayed in the jungle all night instead of endeavouring to make 
off under cover of darkness? But if on the other hand his story of an 
attack by a large number of Deswalis is true then his staying in the 
jungle throughout the night might not be a very unnatural proceeding, 
As the learned Judge pointed out in his summing up, Kabulis are 
known to be hard creditors and they are generally regarded with hose 
tility by the people who are compelled by circumstances to take credits 
from them. It is in evidence that on a previous occasion this hos- 
tility had found expression in an affray in which the accused and the 
man Jinshu to whom reference has already been made were both 
involved. If the accused’s story is true his experience might have 
induced bim to hide in the jungle for fear that hostile people would 
in the dark attack him as they had attacked his fellow Kabuli, In 
broad daylight away from the jungle he would have less cause for 
fear. 

Terror of the local people might again be the reason which 
kept him fram sayiog anything the next morning to people in the 
Deswali village. He was soaked with rain which had fallen during 
the night. If his story is true he had had a terrible shock. It is not 
very difficult to imagine that a man in euch a situation would be 
prompted in the first instance to seek refuge and comfort in his 
own house. As statad before his story that he collapsed on 
j arriving at his lodgirgs finds support in the evidence of P, W. 17 

who was the cousin of the murdered man. This witness has 
testified that the aecused and the deceased were on very good 
terms and that there never was any ill-feeling between them, 
and throughout the evidence there is no suggestion to the con- 
trary. The accused’s version was at first accepted by the police, and 
_to this must be added the fact to which reference has already been 
made that upon information which a certain dumb man had sought 
to convey the police actually arrested seven Deswalis one of whom 
- was that same Jinsbu with whom the accused ha@once had a fight. 


CRIMINAL. 
1937. 
bi 

The Emperor 
v, 
Maja Khan. 
Khundkar, F. 


“xt 

- CRIMINAL. 
1937. 
wnat 

The Emperor 
v, 

«Maja Khar. 

Khundkar; F. 


fiz CALCUTTA LAW JOURNAL. [Von LXVİ. 


The accused’s explanation was obviously accepted by the 
police in the first instance, and the materials on the record do not 
indicate what exactly led them to change-their opinion a month 
-latef. f : 

As already stated this Reference is the outcome of a divided 
verdict in which five members of the jury took one view and four 
took another, -the opinion of the latter being supported by the 
Judge who disagreed strongly with the majority. 

Section 307 (3) imposes upon this Court in the clearest terms 
the duty of considering the entire evidence and of giving due weight 
to opinions of both the Judge and the jury. 

Upon a consideration of the entire evidence and the circums- 
tances and probabilities of this case I am of opinion that the 
verdict of the majority of the jury is based on conclusions which are 
not free from reasonable doubt. i 

In my judgment that verdict should be set aside and the accused 
should be acquitted and set at liberty forthwith. 


P. R. Reference accepted. 


PRIVY COUNCIL. 


Present: Lord Wright, Sir George Lowndes and Sir 
George Rankin. 


THE MERCANTILE BANK OF INDIA, LIMITED 
V. 


THE CENTRAL BANK OF INDIA, LIMITED. e 
[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT MADRAS.] 


Estoppel—Goods pledged to Bank by merchants—~Document of title lodged 
with Bank—Return of documents to pledgors as matter of convenisnce— 
Documents fraudulently used by pledgors to obtain advance on goods 
from another Bank—Whether first pledgees estopped from denying title 
of second pledgees. 


A well known firm of merchants of high repute carried on a large business . 
in ground nuts, consigaments of which they regularly received by railway-for 
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export. Each consigament was covered by a document called a railway P.C 
e receipt, a document of title within the meaning of section 178 of the Indian 1937. 
Contract Act, 1872. Unadera railway receipt the merchants were entitled to 
papal: from the railway company. Two banks, the M. bank and the Baok of India Liè 
. bank, from time to time made! loans to the merchants on the security of 
goods covered by the railway réceipts, the merchants delivering the railway The Central Bank 
receipts to the banks by way of pledge. In practice, the banks, as a matter of Indla Ltd. 
of convenience and only in order to: facilitate the cleariag of the goods, returned 
the railway receipts to the merchants. The merchants, having obtalned an 
advance from one of the banks, ‘made use of this practice to obtain second 
advances on the same goods from the other bank. The M. bank, but not 
the C. bank, placed their stamp on railway receipts which they took by 
way of pledge. When the railway receipts were stamped, the merchants 
obtained the second advance by obtaining delivery of and pledging the goods 
themselves, In due course the frauds became known andthe merchants were 
declared insolvent The C. bank having brought an action against the 
M. bank for conversion in respect of coasigaments of goods on which the 
merchants had obtained advances from the M. bank after first pledging 
them to the C, Bank, and the M. bank having set up a plea of estoppel : 


Held (1) That the C. bank had not, in their dealings with the mer- 
chants in respect of the goods, committed any breach of duty to the M. bank, 
having only dealt with their property in the normal way of business. 


(2) That the principle of estoppel by conduct as well as by representation 
depended on the existence of a duty, and that there was no duty owing by the 
C, bank to the M. bank. : 


Commonwealth Trust Co. v. Akotey (1) not followed. 
Lickbarrow v. Mason (2) discussed and criticised. 


Dictum of Lord Sumner in Fones (R. E) Lid, v, Waring & Gilow Soa 
followed. 


(2) That the railway receipts did not on their face contain a representa- 
tion that, when they were presented by the merchants to the M, bank, the 
merchants were invested with full disposing. power over the goods, The 
railway receipts were not dangerous things, and there was no question of 
arming the merchants with them. .The railway receipt, though a document 
of title, was in form merely an authority to take delivery of the goods, and the 

e possession of such a document contained no representation that the holder 
had aay implied authority or right to dispose of the goods. There was 
accordingly, even apart from the question of duty, no justification for a plea of 
estoppel by representation on the part of the Me bank. 


Henderson v. Williams (4) and Fuller v. Glyn, Mills, Currie & Co. (5) 
distinguished. ae ` 

t4) That the C. bank were not in default because they omitted the precau- 
tion of putting their stamp oa the tallway receipts pledged to them. Even 


(1) [1926] A. C. 72. l (a) (1787) 2 T. R. 63. 


(3) [1926] A. C. 670 (€93). (4) [1895] 1 Q. B. 524. - 
(5) [1914] 2 K. B. 168, ; . g ; 
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if to do so had beena usual practice, so that failure to adopt it”could have 
1937. been charged against the C. bank, the M. bank would not be entitled to rely a 

ers 5 on that fact, because of the absence of any duty on the C, bank as between 

carey q, themselves and the M. bank to adopt the practice. The existence of a duty, 

' ©" which is essential, was pecullarly essential in the case of an omission. The C, 


v. 
erer bank were accordingly entitled to succeed in their action. 


— Privy Council Appeal No. 54 of 1936 from a judgment and 
decree of tbe High Court, Madras, in its appellate jurisdiction 
(Beasley, C. J., and Cornish, J.) dated January 24, 1935, dismis- 
sing an appeal from a judgment and decree of Stone, Ja, dated 
respectively August 9 and November 15, 1932. 


The appellants, the Mercantile Bank of India, Ltd., were sued 
by the respondent bank for damages for conversion of goods. 
The goods in question having been pledged to the respondents, 
the pledgors fraudulently re-pledged them to the appellants. The 
pledgors having become insolvent, the respondents sued the 
appellants for damages for conversion, The appellants pleaded 
that the respondents were estopped by their own conduct from 
denying the appellants’ title to the goods. The High Court, 
affirming the decision of Stone, J., decided against the plea of 
estcppel, and gave judgment for the respondents. The facts are 
fully stated in the judgment of the Board. 


A T. Miller, K. C. and S. P. Harvey for the Appellants; 
The railway receipts were not merely documents of title to the 
goods to which they relited. They were expressed in language 
which represented the merchants as being the only persons entitled 
to take delivery of the goods. That representation was one on 
which the appellants were entitled to rely, and indeed the respon 
dents themselves relied on it in making their advances. The 
limited purpose for which the respondents handed the railway 
receipts back to the merchants nevertheless involved that the 
documents would be produced to other persons, Those persons 
would naturally be induced to believe that the merchants were the” 
only persons entitled to deal with the goods. Moreover, the return 
of the railway receipts to the merchants amounted in the circums- 
tances to a representation that the merchants had authority to 
deal with the goods. The decision of the High Court that the 
respondents were under no duty to the appellants in the matter 
is unsupported by authority. The respondents were in default 
in placing the merchants in possession of the railway receipts 
without indicating on those documents that the apparent right to 
possession of th® goods was in fact only a bare right of custody 
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in the merchants, and the production by the merchants of the 
receipts to any one necessarily conveyed the impression that the 
merchants had the right tə dispose of the goods. 


Sir Stafford Crisps, K. C, and W. Wallach, for the Respon- 
dents: The respondents never placed the merchants in posses 
sion of the goods The merchants were merely granted custody 
of the goods for a specific and limited purpose. The case was 
one where goods in the lawful possession of a carrier were obtained 
from him bya third party by fraud. The respondents are not 
estopped from denying the appellants’ title to the goods, because 
(a) there was no representation by them (the respondents) that the 
merchants were free to dispose of the goods, and (b) there was no 
duty as between the respondents and the appellants of breach of 
which the latter are entitled to complain. 

Miller, K, C. and Harvey in reply. 

C As Ve 

Their Lordships’ judgment was delivered by 

Lord Wright :—The appellants and the respondents are limi- 
ted companies carrying on the business of bankers in Madras, 
The appeal is against the judgment of the Appellate Court of 
“Madras who have held the appellants liable to the respondents for 
the conversion of their property. The question arises out of series 
of frauds committed by a firm of merchants named C. K, Narayana 
Iyer & Sons, who will be referred to hereinafter as “the merchants.” 
They were a firm who, until the frauds became disclosed, had en 
joyed the highest standing and repute in Madras, where they 
carried on a large business as buyers and exporters of groundnuts, 
Their practice was to purchase the groundnuts from the up-country 
growers and have them despatched by rail to Madras. The rail- 
way companies and the Madras Port Trust, which had its own 
railway system within the Port, had a working arrangement between 
them under which the Trust took over the consignment of nuts on 
their arrival at the Port and lodged them in the first instance in 
their go-downs. The ground nuts were covered in respect of each 
consignment or wagon load by a document called a “railway re- 
ceipt,” which contained particulars of the goods and the names of 
the consignor and consignee. In all the consignments in question 
in these proceedings the merchants were entitled to obtain delivery 
of the goods under the railway receipts, either because they were 
named as the consigrees or because, if they were not so named, the 
document had been endorsed by the named consignee. The railway 
receipts contained conditions to the effect thaPthe railway receipt 

@ 
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peas must be given up at destination by the consignee, failing which 
1937. the railway might-refuse to deliver, and that the signature of the 


The Mercantile consignee or his agent in the delivery book at destination should be 
Bank pf India, Ltd. evidence of complete delivery. ‘They also provided that 1f the con- 
-The Central Bank signee did not himself attend to take delivery he must endorse on 

Lof Indja; Ltd. the receipt a request for delivery to the person to whom he 

Lord Wright. wished it to be made. 


Hg Both the appellants and the respondents had been in the habit 
of making loans to the merchants on the security of the goods 
covered by the several railway receipts. The practice was that the 
merchant should deliver to the bank the relevant railway receipts 
by way of pledge, giving at the same time to the bank a promissory 
note forthe amount advanced and a letter of lien. The bank 
would then pass the railway receipts on to their own go-down keeper 
so as to enable him to obtain possession of the goods. What was 

. in practice then done was for the bank’s go-down keeper, in order 
to avail himself of the merchants’ services, to hand the railway 
Rae ge -receipts back to the merchants, but only for the specific purpose 
of clearing the goods from the Port Trust and storing them in 
the bank’s go-down. The character and effect of this course of 
‘business was discussed by the Board in the case of the Oficial 
„Assignee of Madras y. The Mercantile Bank of India (1). It was 
there held that the railway receipt was a document of title within 
the meaning of section 178 of the Indian Contract Act, 1872, and 
that a pledge of the railway receipt operated under that section, 
which was in force at material times but has since been repealed, 
as a pledge of the goods, though by the general lawa pledge of 
documents is not prima facie deemed to be a pledge of the goods. 
It was also held by the Board in that case that the pledgee did not 
lose his right of property as pledgee by parting with the custody of 
ithe railway receipts or by entrusting them to the merchants or 
their agents or mandatories for the special purpose of convenient 
dealing with the goods by collecting them from the Port Trust 
,and putting them into the bank’s go-down. It was said by® the 
- Board that such a procedure was in the usual course of business 
-gnd was obviously either necessary or at least convenient for the 
;conduct of the business, 


The railway receipts concerned in this case were 35 in number, 
-The merchants, in accordance with the practice and for the pur- 
pose described above, were given by the respondents the receipts 
and then fraudulently obtained a second advance from the appellants, 
z. P) [1935] A. C. 53% (1934) 62 C. L. J. 538. 
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It was found that in January and February, 1929, the merchants 
followed a systematic course of fraudin their dealings with both 
the appellants and the respondents, After having obtained railway 
receipts from either the appellants or the respondents, as the case 
might be, they repledged them with the other bank, that is to say, 
if the railway receipts had been pledged in the first instance with 
the appellants, they took them to the respondents and obtained 
advances on them as if they had not been already pledged, and 
conversely, if they had been first pledged with the respondents, 
they took them to the appellants and obtained advances from them. 
There was, however, one difference between the two banks, in 
that the practice of the appellants was to place their stamp on 
the railway receipt when they tookit by way of pledge. That 
practice was not adopted by the respondents until about the end 
of the period covered by the fraudulent operations. The addition 
of the stamp had no effect in law and was not, it seems, generally 
adopted by banks, but it would naturally, according to the evidence, 
put the other bank on enquiry. The merchants, however, were 
not unequal to dealing with this complication. They followed the 
simple process of obtaining delivery of the goods if the railway re- 
ceipts bore the bank’s stamp, and thereupon pledging the goods 
themselves with the other bank. It was rightly not contested that 
such a pledge of the actual goods was invalid, In due course the 
frauds became known and the merchants were declared insolvent. 
Thereupon the respondents brought against the appellants an action 
for conversion out of which the present appeal atises. It was found 
by the trial Judge, and is not now contested, that the respondents 
having obtained a valid pledge of the goods from the merchants by 
the.pledge of the receipts, did not lose their rights as pledgees 
by what the merchants then did when they purported to pledge the 
goods with the appellants. This followed from section 178 of the 
Indian Contract Act, 1872, as interpreted in Official Assignee of 
Madras case (1). This section, in force at material times, though 
since repealed, is in the following terms :— 

“178, A person who is ip possession of any EN or of any 
bill of lading, dock warrant, warehouse-keeper’s certificate, whar- 
finger’s certificate, or warrant or order for delivery, or any other 
document of title to goods, may make a valid pledge of such goods 
or documents ; Provided that the pawnee acts in good faith, and un- 
der circumstances which are not such as to raise a reasonable pres 
sumption that the pawnor is acting improperly ; Provided also that 

(1) Crogs] A.C. £3; (1934) 60 C. L. J. 528, ° 
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such goods or documents have not been obtained from their lawful 
owner, Or from any person in lawful custody of them, by means 
of an offence or fraud,” 

It has been found in the Courts below that the merchants ob- 
tained the documents or goods by means of an offence or fraud 
within the meaning of the section, because the true inference from 
the facts was that they obtained the documents with no intention of 
fulfilling their duty as mandatories but with the dishonest inteation 
of perpetrating the frauds which they actually commilted. The 
correctness of that ruling was not challenged before the Board. The 
appellants, however, claimed that they were entitled to succeed in 
the action an the ground which is set out in their amended defence 
in the following paragraph :— 

‘The plaintiff bank having placed C. K, N. & Sons in possession 
of the railway receipts without anything therein to indicate that the 
plaintiff bank had any interest therein or that C. K. N. & Sons 
were not the owners thereof, enabled C. K. N. & Sons to hold 
themselves out as the owners thereof and thereby to pledge the 
said railway receipts for value with the defendant bank, who acted - 
in good faith, and the plaintiff bank is therefore estopped from 
setting up its title against that of the defendant bank to the relative 
goods or their value.” 


It has been this plea which has been the subject of debate in 
the present appeal, Both Courts below have decided against it 
It is admitted that the respondents made the advances completely 
bona fide; they only did what they had done for some time pre- 
viously without any misadventure. They had regularly had 
dealings with the merchants cver a prolonged period. The mer- 
chants were a firm of the highest standing and reputation of whose 
rectitude and solvency there had been no question or suspicion. 
In delivering the railway receipts to the merc hants the respondents 
followed a practice which had long been consistently followed 
both by the appellants and the respondents. No authority had ~ 
been given tothe merchants to deal with the goods otherwise 
than by handling them for the limited purpose which has been 
stated. On these facts it would prima facie seem impossible to 
say that the respondents made any representation to the appellants 
that the merchants had authority or were entitled to obtain an 
advance on the goods for themselves. There would appear to 
be no reason for saying that the respondents committed any breach 
of any duty owing either to the appellants orto anyone else. All 
that the respondehts did was, it would seem, to deal with their 
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own property, as pledgees, in the usual course of business which 
» was well known to and had been followed both by the appellants 
and the respondents. It would seem accordingly, that they were 
entitled to rely on the rule of law that no one could transfer a 
better title than he possessed, save in the exceptional cases not 
here material, such as sales in market overt or where there has 
been a transfer of property avoidable on the ground of fraud but 
not yet avoided or where the special provisions of the Factors Acts 
apply. It has, however, been strenuously contended on behalf 
of the appellants that the circumstances here raise what is called 
an estoppel and that the respondents are precluded by their con- 
duct from denying as against the appellants that the merchants 
had the right, which they pretended to have, of pledging the goods 
as owners, the dona fides of the appellants not being in question. 
The estoppel is relied on as giving to the appellants the substan- 
tive right of claiming a valid pledge of the goods, taking priority 
cver the pledge to the respordents, since though estoppel has 
been described as a mere rule of evidence, it may have the effect 
of creating substantive rights as against the person estopped, Of 
the many forms which estoppel may take, it is here only necessary 
to refer to thattype of estoppel, which enablesa party as against 
another party to claim aright of property which in fact he does 
not possess, Such estoppel is described as estoppel by negligence 
or by conduct or by representation or by a holding out of .osten- 
sible authority, The argument has been variously put on behalf 
ofthe appellants. They have claimed to succeed upon the broad 
rule stated by Ashhurst J. in Zickbarrow vy. Mason (1) that 
“wherever one of two innocent persons must suffer by the 
acts of a third, he who has enabled such third person to 
occasion the loss must sustain it.” The decision of the Board 
in the Commonwealth Trust Company vy. Akotey (2) was cited as 
one in which it was said that the case wasa plain case for the 
“application of that principle. The facts- were that a grower of 
cocoa in the Gold Coast Colony had consigned by railway cocoa 
toa merchant atthe port in the expectation of his buying the 
cocoa. The merchant, instead of concluding the purchase, pur- 
ported to sellthe cocoa asfor himself to athird party, the 
appellants, who purchased in good faith and paid the fall price 
to the merchant as seller. In'an action for conversion brougbt 
by the grower, the full Court of the Gold Coast held that no pro- 
(1) (1787) 2 T. R. 63 (70). ' g 
(2) [1926] A. C. 72, 
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perty had passed because the merchant had no title. That jud- 
ment was reversed by this-Board, who said that :— 

“To permit goods to go into the possession of another, with 
all the insignia of possession thereof and of apparent title, and 
to leave it open to go behind that possession so given and 
accompanied, and upset a purchase of the goods made for full 
value and in good faith, would bring confusion into mercantile 
transactions, and would be inconsistent with law and with the prin- 
ciples so frequently affirmed, following Zickdbarrow v. Mason (1) 

What is there stated, it may be, would cover this case if it is 
applied without qualification, But in their Lordships’ judgment 
it is impossible to accept without qualification asa true statement 
of law the principles there broadly laid down. It may well be, 
that there were facts in that case not fully elucidated in the report, 
which would justify the decision, but on the face of it their Lord- 
ships do not think that the case is one which it would be safe 
to follow. This was, it seems, the opinion of Lord Sumner, who, 
ina striking instance of acase where estoppel by conduct or 
representation was negatived, the case of Jones Limited v. Waring 
& Gillow (2), said :—'There was no duty between Jones, Ltd., 
and Waring & Gillow, Ltd., and without that, the wide proposi- 
tion of Ashhurst J. in Lickbarrow v, Mason (1) would notapply (eee 
observations of Lord Macnaghten and Lord Lindley in Farguharson 
& Co. v. King & Co. (3) and of Lord Parmoor in London Joint 
Stock Bank v, Macmillan (4), which were apparently overlooked in 
Commonwealth Trust v. Akotey (5)." Lord Sumner thus puts the 
principle of estoppel as depending upon a duty. The passage 
to which he refers in Lord Parmoor’s speech in the London Joint 
Stock Bank y, Macmillan (4) pointed out that the rule expressed 
by Asbhurst J. was too wide and said that the accurate rule was 
stated by Blabkburn J. in Swan v, North British Australasian Con 
(6) There Blackburn J., referring to the judgment in the Court 
below of Wilde B., said-:— a 

“He omits to qualify the rule he has stated by saying that 
the neglect must be in the transaction itself, and be the proximate 
cause of leading the party into that mistake; and algo, as I think, 
that it must be the neglect of some duty that is owing to the person 
led into that belief, or, what comes to the same thing, to the general 


(1) (1787) 2 T. R, 63, (70). 
(2) [1926] A. C. 670 (693). 
(3) [1602] A. C. 325. 
(4) |1918} A. C. 777. 
(5) [1926] A. Caza. 
e (6) (1862) 2 H & ion 175 (182), 
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public of whom the person is one, and not merely neglect of what 
would be prudent in respect to the party himself, or even of some 

É duty owing to third persons, with whom those seeking to set up the 
estoppel are not privy.” 

To the same effect in Farquharson Bros, & Co. v. King & Con 
(t), Lord Lindley said — 

“Tt is, of course, true that by employing Capon [the fraudulent 
clerk] and trusting him as they did the plaintiffs enabled him to 
transfer the timber to anyone ; in other words, the plaintiffs in one 
sense enabled him to cheat both themselves and others. In that 
sense, every one who has a servant enables him to steal whatever is 
within his reach,” 

Lord Lindley then pointed out that the dictum of Ashhurst J. 
is too wide. This has been pointed out by other Judges. It was 
indeed not necessary to the decision of the case which was 
before Ashhurst J. The case of Commonwealth Trust Co v. 
Abkotey (supra) (2) is also inconsistent with the case of JoAnson v. 
Credit Lyonnais (3), where it was held that the conduct of the 
plaintiff, in leaving the dock warrants, which were the indicia of 
title, in the hands of a vendor of the goods after he had been paid 
by the plaintiff as purchaser, without any change being made in 
the books of the dock company, did not disentitle the plaintiff 
from claiming for conversion against the defendants, who, in good 
faith, made advances to the fraudulent vendor on the security of the 
dock warrants thus left in his hands. In one sense the plaintiff by 
leaving the indicia of title in the vendor’s hands had enabled him 
to defraud the defendants, but it was held by the Court of Appeal 
that, in the words of Cockburn C. J. :— 

“The case for the plaintiff rests on the general proposition 
of law—which as a general proposition cannot be contested—that 
the mere possession of the property of another, without authority 
to deal with the thing otherwise than for the purpose of safe custody, 
‘is was the case here, will not, ifthe person so in possession takes 
upon Mimself to sell or pledge to a third party, divest the owner 
of his rights as against the third party, however innocent in the 
transaction the latter party may have been.” 

The Chief Justice adds that if it were held that in sucha case 
there was an estoppel, the Factors Acts, which give'a limited pro- 
tection in certain cases to the unauthorised sale of goods, would 
have been unnecessary. In their Lordships’ judgment, it canno 


(1) [1902] A. C. 325 (342). 
(a) [1926] A. C. 7a. 
(3) (1877) 3 C. P. D. 3a. 7 
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be said that the respondents owed any duty to the appellants in 
the matter, There was no relationship of contract or agency. They 
had no reason to think that the documents would ever be handed 
to the appellants. Mr. Miller’s contention that estoppel does not 
depend on the existence of a duty is, in their Lordships’ judg- 
ment, refuted by the authorities already cited and many other 
like authorities ‘which it is not necessary to cite. 

Mr. Miller, however, argued that the necessity of a duty to 
constitute an estoppel only applied to an estoppel based on con- 
duct or negligence, whereas an estoppel based on representation 
was different. He contended that the mere form of the railway 
receipts contained a representation by the respondents to any 
person to whom the merchants might produce it that the merchants 
had the power to obtain a pledge on the security of the goods. 
There was, he contended, in this way a representation of autho- 
rity which bound the respondents because it enabled the merchants 
to mislead the appellants. No question of duty or negligence arose 
on this view of the position, so he submitted. The document on 
its face conveyed a representation when presented by the merchants 
to the respondents that the merchants were invested with full dis- 
posing power No authority was cited which in their Lordships’ 
judgment would justify any such wide proposition. It is not in- 
deed, true to say without qualification that people are not bound to 
contemplate the possibility of, or take precautions against, forgery 
or fraud being committed. Zhe London Joint Stock Bankv. Mac- 
millan (supra) (1) is a case in which the bank’s customer was held 
liable because he had facilitated the fraudulent alteration of a 
cheque by so drawing the cheque as to leave a space which the for- 
ger could fill up and thus alter the amount of the cheque. But 
that decision’ was expressly based on the existence of a duty arising 
from the contract between banker and customer and was distin- 
guished on that ground from Scholfield v, Londesdorough (2) where 
any duty was negatived. Even if there isa duty as between the 
banker and the customer in drawing a cheque, it must beeshown 
that there was a breach of the duty by the neglect of some usual 
and ptoper precaution. It was by the absence of such proof that 
the case of Slingsby v. District Bank, Ltd. (3) was distinguished 
from the Afacmil/an case (1). In the present cage not only was there 
an absence both of any duty or of any thing amounting to a neglect 
of usual precautions, but there was in their Lordships’ judgment 


(1) Tit A. C. 779. 
(2) [1896} A. C. 514. 
(2) [1932] 1 KB. sag. 
e 
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no ground for finding any representation. There wad no reason 
for the respondents to think that they were representing to any 
body that the merchants had any title to dispose of the goods, The 
railway receipts were not dangerous things ; there was no question 
of arming the merchants with them, It is onlyin special condi 
tions of fact that an estoppel by representation can be established. 
There are very few cases of actions for conversion in which a plea 
of estoppel by representation has succeeded. Such a case was 


Henderson v, Williams(1) which was relied on by Mr. Miller. 


There was in that case an actual transfer of goods lying in a ware- 
house, to the order of Fletcher, a transfer made on the express 
instructions of the owner of the goods who was induced to do so 
by Fletcher’s fraud : Fletcher then sold the goods to an innocent 
purchaser, who, before paying the price, obtained a statement 
from the warehouseman that he held the goods to Fletcher's orderr 
That was held to be a case where both the warehouseman and the 
owner were estopped from denying the rights of the purchaser. 
The warehouseman had in fact attorned to the purchaser and it 
was also held that there had been a holding out by the true owner 
of the goods that Fletcher was capable of giving a good title. 
That was a very different case from the present, A similar principle 
of holding out has been applied in the cases where a share 
certificate with a transfer in blank has been placed inthe hands 
ofa stockbroker cr one in a similar position, and where it has 
been held that there was a representation which constituted an 
estoppel, Such a case is illustrated by Puller v. Glyn, Mills, Currie 
& Co. (2) where the plaintiff had left share certificates in the 
hands of stockbrokers, the certificates were in the name of a per- 
son from whom the plaintifs had bought the shares and bore upon 
them an endorsed form of transfer executed by the seller. The 
stockbrokers used the certificates in order to obtain an advance 
for themselves. On their bankruptcy the plaintiff claimed the 
certificates from the pledgees, but it was held that he was estopped 
from setting up his title as against them. The instrument was 
held to carry with it a representation of authority in the person 
entrusted with it to deal with it and if produced to a third person, 
calculated to convey to that third person that such an authority 
exists, On the facts of such a case there was in addition to the 
form of the document, the character of the person in whose bands 


(1) [r€95] 1 Q. B. 521. 
(2) [1914] 2 K. B. 168. 
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it was. As was said inthe London Joint Stock Bank v, Simmons 
(1) by Lord Watson—“brokers in the ordinary course of business 
are employed to sell, to buy, and to raise money upon as well as 
to keep in custody the securities of their customers” and accord- 
ingly it was reasonable assumption that the broker had full autho- 
rity to deal with the securities, It is not necessary to discuss 
such cases further or express any opinion about them because the 
material circumstances were not persent here. The railway receipt, 
though a document of title, was in form merely an authority to 
take delivery of the goods and the pussersion of such a docu- 
ment contained no representation that the holder had any implied 
authority or right to dispose of the goods. It was, at the best, an 
ambiguous document. Its possession no more conveyed a repre- 
sentation that the merchants were entitled to dispose of the 
property than the actual possession of the goods themselves would 
have conveyed any such representation. It is not like a negotiable 
instrument ; the possession of the railway receipt is no more signifi- 
cant for this purpose than the possession of the goods would have 
been. Itis clear that no plea of estoppel could be raised in the 
cases where the merchants pledged the goods themselves after 
having obtained delivery under the railway receipt. It is not 
necessary to refer to cases where an agent entrusted with docu- 
ments with a specific authority to deal with them for his principal, 
has fraudulently used them for his own purposes, Such cases are 
quite different, 

Nor is there any basis for the contention that the respondents 
are liable because they omitted the precaution of putting their 
stamp upon the railway receipts in regard to the transactions in 
queštion ; itis true that ata later date the respondents did stamp 
the railway] receipt and that the appellants in practice did so 
throughout, but it is clear in their Lordships’ judgment, that that 
would have made no difference to the course adopted by the 
merchants. If the stamp had the effect of putting the bank on 
enquiry, the merchants would not adopt the method of seefing 
to obtaina second advance onthe documents, but would have 
taken delivery under the receipt of the actual goods and pledged 
them, or if they did seek to obtaina second advance on the 
documents and had been asked by the bank to explain why the 
railway receipt was stamped, might have said that they had pledged 
the documents and redeemed that pledge. Having regard to 
the position which they held, that explanation would, presumably, 


(1) [1892] A. C. g08 (213). 
Ld 
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have been accepted. There is, however, a more general answer 
to any argument based upon the respondents’ failure to stamp, 
It is not suggested that it was a usual practice, so that failure to 
adopt it could be charged against the respondents, but even if 
it were it would still be 'of no avail to the appellants because 
there was no duty as betwéen the appellants and the respondents 
to adopt any guch practice. As already pointed out the existence 
of a duty is essential, and this is peculiarly so in the case of an 
omission. This is so even ifthe case were put on representation 
or holding out. The duty may be, in the words of Blackburn J. 
“to the general public of whom the person is one.” There isa 
breach of the duty if the party estopped has not used due precau- 
tions to avert the risk. The detriment may entitle the innocent 
third person either to prosecute or to defend a claim. His identity 
may be ascertainabls only!by the event, in the sense that he has 
turned out to be the member of the general public actually 
reached and affected by the conduct, negligence, representation 
or ostensible authority. In their Lordships’ judgment the appellanta 
fail to establish these conditions. 

Section 115 of the Indian Evidence Act does not call for parti- 
cular discussion here, It is conceded that the law it enacts is 
the same as the English law [see Sarat Chandra Dey v. Gopal 
Chandra Laka (1). 

For theses reasons their Lordships are of opinion that the 
appeal should be dismissed with costs. They will humbly advise 
His Majesty accordingly, ' 

E. F, Turner & Sons : ' Solicitors for the Appellants. 

Aly, S, L. Polak & Co.: Solicitors for the Respondents. 


R. C. C, ; Appeal dismissed, 


(1) (1892) L. R. 19 L A. 203 (215); L L. R, 20 Cale. 296. 
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Present: Zord Thankerton,-Sir Lancelot Sanderson and 
oe ects Lord Normand ( Lord President of the 
ie Court of Session). 


‘pC.’ SUNDER SINGH-MALLAH SINGH SANATAN DHARAM 
Pe" o HIGH SCHOOL TRUST INDAURA, 
s S 7 


Rpg THROUGH TRUSTEES 
December, 6s 


D. 


THE MANAGING COMMITTEE, SUNDER SING- 
MULLAH SINGH RAJPUT HIGH SCHOOL, 
INDAURA AND OTHERS. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT LAHORE]. 


Immoveable Property-Claim for declaration of title—Defendant not ina 
position to give possession—Fossession nof claimible as “further relief’ — 
Validity of injunction as constituting further relief—Specific Relief Act 
{I of 1877), S. ga—Society ~Registration—Presumption of—Evidence 
required to rebut—Societies Registration Act (XXI of 1860), Ss. 4, I9. 
Keidence—Committee—Resolution passed at meeting of Proof of validity 
—Whether necessary to prov: that notices of meeting sent to members. 


Where in a dispute as to the ownership of property the plaintiff seeks a 
declaration of title, and the defendant is neither in possession nor ina position 
to give possession of the property ia dispute, then (notwithstanding that the 
plaintiff himself is not in possession or control of the property) there is no ‘further 
relief’ within the meaning of section 42 of the Specific Rellef Act, 1877 availa- 
ble to the plaintiff against the defendant. Moreover, where it is not open to 
the plaintiff to pray for possession as against the defendant, injunction is further 
relief within the meaning of the proviso. - 


By section 3 of the Societies Registration Act, 1860, the Registrar of Joint 
Stock Companies shall certify that a society is registered under the Act when a 
“memorandum of association of the Society and a certified copy of its rules and 
regulations have been filed with him. 


Where it is sought to dispute the registration of a society, it is not necessary 
for the party seeking to uphold _the registration to prove the sigaatures to 
the original memorandum of association of the society ; but the presumption 
of registration which arises in favour of the Society does so, not on the certi- 
ficate of registration granted by the registrar under section 3, but on the 
copies certified under section 19 of the rules and regulations and of the memoran- 
dum of association of the society, 


A committee authorised two of its members to institute a sult. The defen- 
dants in the action objected that there had been no due authorisation of the 
members to institute the proccedings, the ground of the objection being that 
the plaintiffs had not discharged the burden laid on them by section 106 of the 
Eyjdence Act in that They had not proved that due notice had been giyen tq 

e 
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tha members of the committee of the meeting at which the resolution was 
passed which authorised the two plaintiffs to bring the proceedings : 


Held, that proof of the minutes of the meeting in question was sufficient to 
discharge the burden resting on the plaintiffs, 

In the foundation of a charitable endowment by,a Hindu in Lahore, it is 
necessary that the donor should divest himself of the property intended for 
the endowment. Whether he has in fact done so may be determined by 
evidence of acts conf&mporaneons with, as well as of acts and conduct subsequent 
to, the foundation. 

‘Privy Council Appeal No. 62 of 1936 froma decision of the 
High Court, Lahore, in its appellate jurisdiction (Coldstream and 
Hilton, JJ.) dated May 31, 1934, reversing a decision of the 
Senior Subordinate Judge, Kangra, at Dharamsala, dated Decem- 
ber 19, 1927. 

The facts are fully stated in the judgment of the Board, 


Sir Herbert Cunlifie, K. Ca, H. R, Abdul Majid and Mrs. M. 
J. Clark forthe Appellants (the defendants): In the first place 
the plaintiffs are not competent to maintain the action. It is not 
proved that the plaintiff committee was duly constituted, neither 
is it established that the plaintiffs were ever duly authorised by the 
committee to bring the action. While it may be conceded that 
the minute of the meeting at which the committee purported to 
authorise the plaintiffs to bring the action is ex facie a due authority 
to them to bring the action, the onus is on them, by virtue of 
section 106 of the Evidence Act, to prove that the members of 
the committee were notified in due manner of the meeting. ‘That 
burden has not been discharged. 


The committee has no /ocws standi with which to bring this 
action, There is no proof that the memoradum of association 
was signed by the members. In the absence of that or of certainty 
as to which of its members filed the memorandum, the Subordinate 
Judge was right to hold that the plaintiffs were not duly registered 

“un Jer the Act of 1860. 

The Subordinate Judge was right in holding the plaintiff respon- 
dents not to be entitled to a declaration of title. As they were not 
in possession or control of the property in dispute, they should have 
claimed such possession and control, The claiming of a declara- 
tion in those circumstances is contrary to the proviso to section 42 
of the Specific Relief Act, 1877. 

J. P. Eddy, K. C., and Zi R. McDonnell for the Respon- 
dents (the plaintiffs): The position of the parties with respect to 
possession was gych that the plaintiffs’ claim fdr a declaration of 
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title is not in contravention of section 42 of the Act of 1877. The 
plaintiffs may not have been in possession of the properties, at 
the same time the defendants were not in a position to give posses- 
sion themselves. The registration of the plaintiff committee is in 
every way in accordance with the provisions of the Act of 1860. 
The memorandum of association, with a copy of the committee’s 
rules, was registered in accordance with section 3 of the Actin 
1919% when the registrar duly gave a certificate of registration. 
In those circumstances it is for the appellants to disprove the 
due registration, and they have failed to doso. The plaintiffs 
who brought the action were duly authorised by the committee 
to do so. The authorisation is contained in the resolution to 
that effect passed by the committee at its meeting, and the 
minute of the meeting in question is sufficient evidence of what 
took place at it. 


Their Lordships’ judgment was delivered by 

Lord Thankerton :This is an appeal froma decree of the 
High Court of Judicature at Lahore, dated the 31st May, 1934, 
which reversed a decree of the Senior Subordinate Judge, Kangra 
at Dharamsala, dated the roth December, 1927. 

The respondents, the Managing Committee Sunder Singh- 
Mullah Singh Rajput High School, hereinafter referred to as “the 
Committee,” filed the suit through Kharak Singh, member of the 
Committee and Manager of the School, and,Chaudri Ram Singh, 
a member of the Committee, on the 8th November, 1926, and 
impleaded as defendants Sunder Singh-Mallah Singh Sanatam 
Dharam Rajput High School Trust, hereinafter referred to as “the 
Trust,” through ten named trustees, of whom Rai Bahadur Chaydri 
Mallab Singh was the first named. 

In the plaint the respondents claimed (a) a declaration to the 
effect that “the plaintiff-Committes is the managing body, trustee 
and administrator of Sunder Singh-Mallah Singh Rajput Highs 
School, Indaura, that the defendants have no connection vahatso- 
ever with this school or its property, nor have they any right as 
trustees or administrators in the said school, that the plaintiff alone 
is the trustee and administrator of this property, in the interests 
of the said school, and that he alone is entitled to the income and 
authorised to spend it,” and (2) a perpetual injunction against 
interference by the defendants, 

The property claimed was detailed as follows, 

“yr, Re, 95,090 on fixed deposit in the Punjıb National Bank, 
Lghore, 


~ 
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“2. War Bonds of the value of Rs. 5,000, also deposited with 


the said Bank, 

3, Bonds, mortgage deeds and promissory notes, of the value 
of Rupees one lakh, and l 

4. Lands and school buildings, ete, mentioned in a list 
attached to the plaint,” 

The Trust through the trustees filed its Jawab-i-Dawa, denying 
the right ‘of the plaintiff to any relief, and, on the pleadings the 
Subordinate Judge framed the following issues :—~ 

“(1) Whether a suit for a declaration lies ? 

(a) Whether the plaintiff Managing Committee has Jacus 
standi to maintain the suit and has duly authorised Kharak Singh 
and Ram Singh to institute the suit ? 

_ (3) Whether the plaintiff Committee is not a duly registered 
body ? 

“(4) Whether the- management for the School and its proper- 
ties became vested in the plaintiff Committee as trustees ? f 

Ys) What is the nature and the extent of the Properties up to 

the date of the new trust, dated the 26th November, 1925 ? 

f “(6) Whether the trust, if any, created in favour of the plain. 
tifs was invalid, because possession had not been transferred to 
them ? 

"(7) Whether on 26th Novemher, ro2s, the defendant t was 
still competent to deal with this property and create a new trust in 
favour of the defendants in connection therewith ?” 

After considering the oral and documentary evidence, the 
learned Judge decided each of the issues in fayour of the defen- 
dants, and dismissed the suit. On appeal, this judgment was 
reversed by the High Court and decree was granted in the Come 
mittee’s favour, declaring that the Indaura High School buildings 
and the lands attached to them, the sum of Rs. 95,000 and war 

_ bonds for Rs, 5,000, and the mortgagee’s rights under a deed of 
mortgage dated the and June 1920 in favour of the Indaura School, 
are property held in trust for the benefit of the School, and that 
the Committee have the right to manage the School and to manage 
this property for the purposes of the School. A perpetual injunc- 
tlon was granted against the interference of the defendants. The 
present appeal is against that decree. 

This regrettable litigation had its origin in the following circums» 
tances :—Chaudri Mallah Singh, who was anxious to make suitable 

_ provision for the education of the youths of his community, had 


for long maintained a primary school in his Village Indaura. In 
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P.C, 1919, being apxious to extend this institution and to put its 
1937. management into the hands of a representative committee of the e 
mya 


: Rajput community, sixteen leading Rajputs were selected and 
Sunder Sing-Mallah . $ ; t th hool 
Singh Sanatan Dha- COnstituted into a committee for the management o e school. 
ram m High School. Rules and Regulations anla Memorandum were drawn up and 
der Sing- filed and registered under the Societies Registration Act (Act 21 


alan See Eai of 1860), the association being registered as Sunder Singh-Mullah = + 


—— Singh Rajput High School, and the sixteen selected Rajputs being 
Lora Ehan terion: named as the Managing Committee, the first-enamed being Mallah 


` Singh as President. Rule 4 provided that all the moveable and 
immoveable property of the school should vest in the Managing 
Committee, but no specific properties were mentioned, and no deed 
of endowment was drawn up. 


As many of the members of the Committee lived at some dis 
tance from the school, their attendances do not appear to have 
been at all regular, and there seems little doubt that Mallah Singh 
took the main burden of management. In 1925, apparently regar- 
ding himself as still having a free hand, and having formed the 
detire to further extend the institution into a college, Mallah Singh 
ex:cuted on the 26th November, 1925, the deed of trust in favour 
of the defendant-appellants, whose attempt to enter on their duties 
at the school roused the respondent Committee. This led to 

` intervention of tbe police and proceedings under sections 144 
and t45 of the Criminal Procedure Code, which were started on 
the 1rth May, 1926. Eventually the parties agreed to leave the 
school and its properties in the possession of Mallah Singb, and 
to seek their remedy in the Civil Court, As the Trial Judge points 
out, this possession of Mallah Singh was his personal possession 
and was not in his capacity as President of either the Committee 
or the Trust. The present suit was thereafter brought on the 8th 
November, 1926. 

With this preliminary outline, the various issues may be taken. 
in turn, ° 

Issue No. t raises a question under section 42 of the Specific 
Relief Act 1877, and, in particular, the proviso, which precludes 
the granting of a declaration “where the plaintiff, beitig able to 
seek further relief than a mere declatation of title, omits to do 
so.” The Subordinate Judge held that a suit of declaration did 
not lie, on the ground that the plaintiff was neither in possession 
hor in control of the management of the school and that the propet 
form of the suit would have been one for possession and manage: 
mgnt of the school and not merely a declatation of such right, 
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and that the plaintiff had omitted to seek this further relief. The 
High Court took the contrary view, on the ground that the defen- 
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dants were not in possession or ina position to deliver possession cy ,der Singh-Mallab 


cf the properties, and that therefore there was no further relief 
available to the plaintiffs against the defendants. Their Lordships 
agree with the High Court in this view; and it may be added 
that where it is not open to the plaintiff to pray for possession 
also as against the defendant, injunction is further relief within 


the meaning of the proviso; see Pollock and Mulla on the’ 


Specific Relief Act (6th edn.) at p.853, and authorities there 
cited. 

Issus No. 3 and the first part of Issue No. 2 raise the sam3 
question as to the validity: of the registration of the Committee 
under the Act of 1860, the relevant sections of which are as 
follows, 

“I. Any seven or more persons associated for any Literary, 
Scientific, cr Charitable purpose, or for any such purpose as is 
described in S.ction XX of this Act, may, by subscribing their 
names toa Memorandum of Association, and filing the same with 
the Registrar of Joint-Stock Companies under Act XIX of 1857, 
form themselves into a Society under this Act. 


“II. The Memorandum of Association shall contain the foll- w- 

ing things, (that is to say)— j 
“The name of the Society. 
“The objects of the Society, 

“The names, addresses, and cccupations cf the Governors, 
Council, Directors, Committee, or other governing body to whom, 
by the Rules of the Society, the management of its affairs is 
entrusted. A copy of the Rulesand Regulations of the Society, 
certified to be a correct copy by not less than three of the members 
of the governing body, shall be filed with the Memorandum of 
Association. . 

SIL, Upon such Memorandum and certified copy being filed, 
the Registrar shall certify under his hand that the Society is regis- 
tered uncer this Act. There shall be paid to the Registrar for 
every such registration a fee of fifty Rupees, cr euch smallér fee 
as the Governor General of India in Council may from time to 
time direct; and all fees so paid shall bə accounted for to 
Government, 

“V, The property, moveable and immoveable, belonging to a 
Society registered under this Act, if not vested in trustees, shall be 
deemed to be vested, for the time teing, in the governing bogy of 
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such Society, and in all proceedings, Civil and Criminal, may be 
described as the property of the governing body of such Society by 
tbeir proper title. 

“VI, Every Society registered under this Act may sue or be 
sued in the name of the President, Chairman or Principal Secretary 
or Trustees, as shall be determined by the Rules and Regulations 
of the Society, and in default of such determination, in the name 
of such person as shall be appointed by the governing body for 
the occasion ; provided that it shall be competent for any person 
having a claim or demand against the Society, to sue the President 
or Chairman, or Principal Secretary or the Trustees thereof, if on 
application to the governing body some other Officer or person be 
not nominated to be the defendant. 

“XVI. The governing body of the Society shall be the Gover- 
nors, Council, Directors, Committee, Trustees, or other body. to 
whom by the Rules and Regulations of the Society the manage- 
ment of its affairs is entrusted. 

“XIX. Any person may inspect all documents filed with the 
Registrar under this Acton payment of a fee of one Rupee for 
each inspection ; and any person may require a copy or extract of 
any document or any part of any document, to be certified by the 


. Registrar, on payment of two annas for every hundred words of 


such copy or extract ; and such certified copy shall bo prima fade 
evidence of the matters therein contained in all legal proceedings 
whatever.” 

The learned Subordinate Judge held that the Committee was not 
duly registered, but his decision is vitiated by his failure to give 
effect to section 19. He placed the burden of proving the seven 
signatures to the original memorandum on the plaintiffs, and held 
that, in the absence of such proof, he could not hold that the 
Association was duly registered. The High Court reversed this 
finding, and held that the defendants had failed to disprove the 


_presumption arising onthe certificate of the Registrar dated the 


jth December, 1919. Their Lordships are of opinion that’ the 
presumption arises, not on the certificate of registration granted 
by the Registrar under section 3, but on the copies of the Rules 
and Regulations and Memorandum, certified under section 19, 
which constitutes them srima facie evidence of the matters therein 
contained. The only evidence by which the appellants sought to 
overcome the presumption was that of Kharak Singh under cross+ 
examination, when he stated 

ʻI did not se the original Articles of Asrociation (nor sign 
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them) sent to Registrar, Norcan I tell about the other trustees 
asto whether they signed or not, Ido not know whether Kirpa 
Ram sent on the letter of consent to the Registrar. . . . Barring 
the letter of consent no other application or paper to Registrar. 
I cannot say with regard to this matter anything about Chaudri 
Sahib. I cannot say who produced the Articles of Association 
before the Registrar.” 

Whatever one might think probable, it is left uncertain whether 
this witness was referring tothe Memorandum asthe Articles of 
Association ; counsel were unibla to inform their Lordships 
definitely what was the reason of the brackets round the words 
“nor sign them.” If the defendants really desired to displace 
the presumption in this respect, it Was clearly their duty to seek 
to recover the original Memorandum and to put the signature 
thereon to the witness, Their Lordships are therefore of opinion 
that the Association was duly registered and had therefore Jocus 
standi to maintain the suit. 

There remains the question under the latter part of issue No. 2, 
whether Kharak Singh and Ram Singh were duly authorised to 
institute the suit. It is now admitted that the minute of meeting 
of the Managing Committee dated the 3rst July, 1926, constitutes 
ex facie a due authority to Kharak Singh and Ram Singh to 
institute the suit} but the appellants maintained (a) that the res- 
pondents had failed to discharge the burden of proof laid on them 
by section 106 of the Evidence Act, in that they had not proved 
that due notices of the meeting had been givento the members 
of the Committee, and (6) that, in any event, it had been proved 
by the evidence of Kharak Singh and of Mallah Singh that they 
had not received such notices, Their Lordships agree with the 
High Court that the evidence of Mallah Singh is unreliable, and the 
evidence of Kharak Singh does not prove anything as to the notices. 
But their Lordships are of opinion that the proof of the minute 
of meeting is sufficient to discharge any burden on the respon- 
dents, and that the appellants were boundto give notice in their 
pleadings if they were going to raise this point and to have had 
an issue framed on it. The only point taken by the appellants in 
_ their pleadings was that they were not bound by the resolution, 
as, after the creation of the Trust, the Committee ceased to have 
any existence in law, and issue No, 2 is not apt to put this question 
in issue. Their Lordships therefore hold that the appellants are 
not now entitled to raise this question. 

Issues Nos, 4 and 6 are conveniently taken together. T'he 
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first quastion is whether the school buildings and the jand 
attached to them, as thay stood atthe time of the registration 
of the Association, became irrevocably vested in the Manazing 
Committee. 

The High Court state : 

“Tt is not disputed that for the foundation of a charitable enlow- 

ment by a Hindu in this province no writing is required. What is 
necessary is that the purpose be clearly specified and tha: the pro- 
perty intended for the endowment should be set apart as dedicated 
to that purpose. It is necessary that the donor should divcst him- 
self of the property. Whether he has done so is to be determined 
by his subsequent acts and conduct. All these propositions are well 
established. It is not disputed that a valid endowment once created 
cannot be revoked by the donor.” 
Their Lordships agree with this statement, except that the evidence 
of divestiture may be contemporaneous, asin this case, and, in 
such a case, the subsequent acts and conduct of the donor are. 
irrelevant and cannot reinvest him. Their Lordships agree with 
the High Court that the Subordinate Judge wrongly laid stress 
on the subsequent alleged neglect of their duties by members of 
the Committee, 

The appellants sought to maintain that the propositions were 
qualified in the present case by some customary law ; but, if so, 
the appellants were bound to plead it and put it in issue, which 
has not been done. Inthe opinion of their Lordships, Rule 4 of 
the Rules and Regulations, to which Mallah Singh was a party, 
taken along with sections 5 and 16 of the Act of 1869, was suffi- 
cient to vest the buildings of the school and the attached lands, 
as they then existed, in the Committee. The Subordinate Judge 
himself has found that the Committee appointed its officer-bearers 
“and the management of the school was made over tothem.” It 
must be remembered that the Trusts Act of 1882 does not 
apply to charitable endowments. Their Lordships are therefore 
of opinion, in agreement with the High Court, that the school 
buildings and attached lands were irrevocably dedicated by 
Mallah Singh at the time of the registration of the Association, 
and, further, that any subsequent alteration of these buildings 
or additions to them, must be held to have accrued to the original 
dedication. 

As regards the fixed deposit of Rs. 95,000 and the Rs. 5,000 
of war bonds, the letter of Mallah Singh to the Punjab National 
Bank, dated the®18th November, 1922, which jncluded the 
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resolutions of tLe, Managing’ Committee, and enclosed a copy of P.C. 
the Rules and` Regulations, affords ample evidence of dedication 1937. 

— 


and divestiture in favour of the Committee of these two properties, 


If further evidence were reeded, Mallah Singh’s letter of the arst raed Singh- Mallah 
March, 1924, to Kirpa Ram, an officer of the Committee, affords ram High School 
corroboration. ' Sunder S inghe 


The deed of mortgage by, Anup Singh and others, dated the Mulia Siig Kapat 


and June, 1920, states “We have mortgaged, without possession, ia rR 
the aforesaid land to the High School Indaura, Tahsil Nurpur, on 


started in the name of Sardar Chaudri Sundar Singh and Rai 
Sahib Chau ri Mallah Singh, residents of Indaura, Tahsil Nurpur, 
for Rs, 6,000, half of which comes to Rs. 3,000, and have received 
the mortgage-money from Rai Sahib Chaudri Mallah Singh as per 
detail given below.” Their Lordships agree with the High Court 
that this constilutes a clear dedication of the mortgagees’ rights 
to the School, with consequent vesting in the Committee. 

This renders it unnecessary to consider separately issues 
Nos. 5 and 7. e 

It follows that the appeal fails, and their Lordships will 
humbly advise His Majesty that the decree of the High Court 
should be affirmed and that the appeal should be dismissed with 
costs. 


Francis & Harker : Solicitors fur the Appellants. 
Nera & Co.: Sclicitors for the Respondents. 


R C C Apteal dismissed, 
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; APPELLATE CIVIL. 


Before Mr, Justice R. E. Jack. 
Civ, 
on i NIBARAN CHANDRA BANERJEE 
nd ; 


November, 26, 30a T = 


ETOF MOMINUDDIN HOWLADAR.* 


Rent, suit for—Land in suit partitioned under the Estates Partition Act 
(V B. C. of 1847) and allotted to the plaintif-—-Defendant setting up an 


intermediats tenancy—Onus—Common tenancy, presumption of, when 
can be made. 


The mere fact of partition under the Estates Partition Act, raises no pre- 7 
sumption in law that an estate is held in common tenancy: Bama Charan v. 
Fadunath (1) referred to, 


But where a Jand is included in the area allotted to the plaintiff on partition, 
he is prima facie entitled to claim rent either fron the occupant or from the 
holder of any intermediate tenancy that has been established between him and 
the tenants. In order to establish the contrary, the onus is on tke defendant 
to show that there is no such tenancy. 


So where it is alleged by the defendant that his lessor bad an interest Tn 
the land in suit not affected by the partiticn ; the onus is on him to prove that 
his lessor had the consent of the co-sharers to create such an intermediate 
tenancy. ; 

Where a t2nancy {3 joint all the co-sharers have a joint interest in every part 
of the tenancy until the contrary is shown. 

Appeal by Defendant No. 14. 
Suit for recovery of arrears of rent. 
The material facts will appear from the judgment. 

Mr. Jitendra Nath Guka for the Appellant. 


Messrs. Bhupendra Nath Ray Choudhury and Hamidul Huq for 


the Respondent, 
C. Ae Va 
The judgment of the Court was as follows ; à 
December, 14. Jack, J.8—This appeal has arisen out of a suit for recovery of 
T arrears of rent from 1337 B. S. to 1340 B. S. at Rs. ro-4-3 p. per 
annum with cesses and damages. The tenants defendants pleaded 


that they held the jama under the Howladar, Mominuddin and paid 


“Appeal from Appellate Decree No. 834 of 1936, against the decree of N. N. 
Alravatham, Esq., Special Subordinate Judge of Backerganj, dated the zoth 
December, 1935, reversing that of Promatha Nath Lahiri, Esq, Munsiff, 2nd 
Court, Barisal, datedgthe 20th May, 1935. 

e(:) (1g¢2°) 87 L C. 581 ; (1926) A I. R. (Cale ) 433. 
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rent to-him. Momiouddin was therefore made a party as defendant 
No. 14. He claims that the defendants hold the land in Nim Osat 
howla under him. It appears that this land is within a falu which 
was partitioned under the Estates Partition Act. It was originally 
held under a Acwia which falls exclusively under a 534 gds. 2 kr. 
share of the faluk, The disputei jama was allotted to the plaintiff 
in the partition in his 6 as, share. The da¢wara papers show that 
the 4ow/a was not held by the plaintiff before the partition. The 
suit was conteste] by defendant No. 14. He produced some 
dakhilas showing that he realizzd rent from the tenants. But the 
trial Court heli that these da&At/as were collusive and that this 
A4owla had nothing to do with the plaintifi’s share and the learned 
Munsiff accordingly decreed the suit for the rent as claimed. The 
lowcr appellate Court dismissed the” suit on the ground that 
section 99 of the Estates Partition Act has no application except 
in cases where a share or a portion of share of a faluk was leased, 
Therefore the plaintiff is not entitled t> ignore the #a/v& unless the 
estate is held in common-tenancy in which case although section 99 
would have no application still on equitable consideration the sams 
principle would apply. ; 

Ia this appeal it is contended in the first place that a wrong 
procedure was adopted by the Court below. Since the rent du: 
was almitted, but the tenants pleaded thatthe rent is due toa 
different landlord the proper procedure should have been for the 
tenants defendants to deposit the rent due and to direct the person 
to whom it is alleged to be due, to establish his title and on his 
failure to do so the rent should have been paid to the plaintif, It 
appears, however, that the tenants plead that they have already 
paid the rent so that there is no question of depositing the rent. 
Thus the procedure adopted does not appear to be wrong in the 
particular circumstances of this case. 

The other poiat raised on behalf of the appellant is that the 
onus has wrongly been placed on the plaintiff by the lower appellate 
Cour Defendants maintained that they had paid rent to Momin- 
uddin, The land in suit being included in the plaintifs share on 
partition, and defendant No. r4 .claiming an intermediate tenancy, 
the plaintifis entitled to the rent of the lani included within his 
shure either from defendant No. 14 who claims that the land is 
within hls tenure or from the occupants of the land. Defendant 
No. 14 claims to hold under a different landlord but it does not 
appear that he paid any rent fur the lind ani that any othef 


co-sharcr is claiming rent from him on account ofthis tenure, The 
s 
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luwer appellate Court held that equitable considerations were in 
favour of the plaintiff as the Munsiff found that the estate was held 
in common tenancy ; and in that case any person accepting an 
interest in the land from the co-owners in possession must take it 
subject to the rights of others to enforce a partition, The learned 
Subordinate Judge, however, held that in this case there is no 
evidence that the estate was held in common tenancy. There is no 
evidence except the fact that the estate was partitioned by the 
Collector, But he held that there is nə presamption in law that a1 
estate was held in common tenancy from the mere fact of partition 
on the authority of the cass of Bama Charan v, Jadunath (1), That 
may be so. But in this case since the land is included in the area 
allotted to the plaintif on partition, he is frima facie entitled to 
claim rent either fromthe occupant or from the holder of any 
intermediate tenancy that has been established between him and 
the tenants, Such intermediate tenancy is still in existence after pirti- 
tion ; in order to establish the case against the plaintiff it is necessary 
to show that there was no common tenancy. The onus is on the 
defendant to show that there is no such tenancy. The findiogs of 
the Court below seem to show that the defendant has failed to dis- 
charge that onus, This view is in accordance with the decision of Full 
Bench case of this Court in the case of Niranjan Mukherjee w, Sri- 
mati Soudamini Dasi (2). If the land had been held by the lessors 
in severalty the decree would be binding on the plaintiff. But 
it is for the defendants to show that separate possession was given 
to the lessors by such formal agreement as is referred to’ in sce- 
tions 76,77 and 78 of the Estates Partition Act. The case of 
Bama Charan v, Jadunath (1) which has been relied on by 
the learned Special Subordinate Judge is not directly in point 
inasmuch as in that case the learned Judge held that the plaintiff 
must make out a case under section 99 of the Estates Partition 
Act, whereas in the present case that section does not apply. 
Again the learned Judge inthe case of Bama Charan v. Jadu-° 
nath (1) founded their decision (as does the Subordinate Julge 
in this case) on the fact that there is no presumption in law 
that the estate was held in common from the mere fact of 
partition, That is no doubt so, But with due respect to the 
learned Judges who decided Bama Charan’s case (t) it appears 
to me that where a tenancy is joint it must be held that all the 


(1) (1925) 87 1. C. 58t ; (1.26) A. I. R. (Cal) 433. 
(2) (1926) go C. YW, N. 5113 43C. L. f. 333. 
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cc-sharers have a joint interest in every part of the tenancy until 

- the contrary is shown. Therefore in this case as defendant No. 14 
says that his lessor had an interest in the land in suit not affected 
ty the partition it is for him, if he wishes to resist ejectment by 
the plaintiff to prove that his lessor had the consent of the cv- 
sharers to create such an intermediate tenancy. No such evidence 
his been given. 
and to recover rent at the rate claimed since the rate of rent bas 
not been disputed by the tenant defendant, i 


The appeal is accordingly allowed. The decree of the lower 
Aprellate Court is set aside and that of the Court of first instance 
is restored. Defendant No, 14 is to pay costs to the plain‘iff in 
this Court and the Court of app2al below, 


P. R, Appeal allowed, 


4 
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“Before Mr. Justice R. Be Jack. 


SATYA KINKAR GHANTY AND ANO‘HER 
' v, 
MUKHRAM MARWARI alias 
MAKHAN LAL MARWARI AND OTHERS,* 


Code of Civil Procedure (Act Vi of 1908), Order 21, Rule 97, application under, 
dismissal of —Subsequent suit for partition and possession—Indian Limitas 
tion Act (IX of 1908), Schedule 1, Article 114, applicability of. 


In aa application under Order a1 Rule 97 of the Code of Civil Procedure, the 
plaistif claimed exclusive p ion of a homestead which was dismissed. 
Subsequently a suit was brought for partition and possession. The suit was 
brought beyond one year of the dismissal of the application under Order 21 
Rule ¢7 of the Code of Civil Procedure : 


Held, that Article 11A of Schedule I of the Indian Lititatlon Act had no 
application : 


* Appeal from Appellate Decree No. 827 of 1931, against the decree of | Ps 
Banerjee, Esq.» Subordinate ‘Judge of Burdwan at Asanstle, dated the 25th 
March, 1937, affirming that of Pratul Chandra Roy, Badh Munsiff, 1st Court, 


Asansol, dated the a7th January, 1937. 
s 


Accordingly the plaintiff is entitled to succeed“ 
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Ganpat Rai y. Husaini Begum (1) distinguished, 
Appeal by the Defendants. 
The material facts will appear from the judgment. 
Messrs. Atul Chandra Gupta and Purushottam Chatterji {sr the 
Appellants, 


Mr, Jogneswar Majumdar for the Respondents, 
C A, V. 


The judgment of the Court was as follows : 

This appeal has arisen out of a suit for partition of the homc- 
stead land described in the plaint with the buildings thereon and 
delivery to the plaintiff of his 34rd share thereof, 


The only point urged in this appeal is that the suit is barred by ` 


limitation under the provisions of Article 11A of the Limitation Act 
inasmuch as such a suit should have been brought wit'.in one year 


' ofan order dismissing under Order 21, Rule 99 an application 


made by the plaintiff for possassion of the whole of this homestead. 
Rule 103 of Order 21 directs that such an order of dismissal is 
conclusive subject tothe result of a suit to establish the right 
claimeJ ia his application under Order 2f, Rule 57 and, under 


Article 11A of the Limitation Act, that sui: must be brought within l 


one year. But the plaintif doss not seek to establish the tight 
which he claime1 in his application under Order ar, Rule 97 f. ¢., 
exclusive possession of the homestead, He now applies for partition 
of the homestead and possession of his %rd share after partition: 
In these circumstances Article 11A of the Limitation Act has no 
application. Inthe principal decision referred to on behalf of the 
appellant vis. Ganpat Rai v. Husaini Begam (1), the circumstances 
were somewhat diffarent and, as the learned Judge in his ju-igment 
in that case remarks, “‘ Each case of this sort will -require to ba 
judged with reference to its own ficts.” No doubt the Court held 
in that cage that where, under Order 21, Rule 99, possessi‘n of the 
whole bas been refused, the decree-bolder could not subsequently 
bring a suit for possession of a 2/5th share more than one year alter 
the order under Order 21. Rule 103, but there the opposite party 
was claiming throughout the whole of the subject-matter of the suit 
(and this point was emphas'zed by the learned Juige in deciding 
that suit) whereas in this case the opposite party in the proceedings 
under Order 2r was.claiming only her 4rd share and the plaintiff 
is not now disputing her right to that share so that he had no 
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reason to bring a suit to reverse the order passed under Order 27, 
Rule 99. Finally in that case the learned Judge held that there 
was something fishy in theiclaim in that suit. : 


In the other two decisions referred to on behalf of the appellant 
i.e. Baldeo vy. Kanhaiya Lal (1) and Bhimappa v. Irappa (2) the 
circumstances were entirely different. On the other. hand the deci- 
sion in Shanmugam Pillai v. Pancha’? Ammal (3) in which the cir- 
cumstances were exactly similir supports the view I have expr.ssed 
and which was taken by the Courts below. 


The appeal is dismissed with costs, 
PR f Appsal dtsmisset, 


(1) (1920) 24 C. W. N. 1091. 

(2) (igot) L L. R. 26 Bom. 146. 

(3) (1925) [. L. Ri 49 Mad. 535 
s t 
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CIVIL REVISION. 
Before Mr. Justice A. G. R, Henderson. 


BASIRUDDIN AHMED CHOWDHURY 
y. 


NOAKHALI SWADESHI STORE.* 


Bengal Agricultural Debtors Act, (VII of 1936 B.C.), Sections 2 and 29—Debtor, 

question shall be decided by the Board. 

Section 20 of the Bengal Agricultural Debtors Act was enacted in relation 
to the definition of debtor under section 2 of the Act. 

So the question whether a person is a debtor or not, shall be decided 
by the Beard: Skib Dulal Sukul v. Kishoreganj Loan Office Co., Ltd. (1) 
referred to. 


*Zivil Revision Cases Nos. 1267 and 1284 of 193", against the order of A, 
Khan Esq. Munsiff at Sudharaim (Noakhali), 
(1) (1937) 42 ©. W. N. 173. 
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Application under section 115 of the Code of Ciyil- Pro- 
cedure, . a’ cea 
Mr, Furushottam Chatterjee for the Petitioner, 

No one for the Opposite Party. 

The judgment of the Cuurt is as follows ; 


Henderson, J. :—This is a Rule calling upon the decree 
holder to show cause why an order of the learned Munsif refusing 
to stay proceedings should not be set aside. The Board appointed 
under the provisions of the Bengal Agricultural Debtors Act 
served a notice on the Munsif under the provisions of section 34-of 
that Act. An objection was made by the decree-holder to the 
effect that the notice was without jurisdiction, inasmuch as the 
petitioner who isa Mukhtear is, not a debtor within the meaning 
ofthe Act. This Rule was then obtained onthe ground that the 
Mursif had no jurisdiction to decide such a question. 

Section 20 provides that if any question arises in connection 
with proceedings before a Board under this Act, whether a person 
is a debtor or not, the Board shall decide the matter. This 
seclion was, of course, enacted in relation to the d-finition of 
‘debtor’ under section 2 of the Act. Suffice it to say that the 
matter has now been decided by a Division Bench of this Court 
in the case of Skib Dulal Sukul v. Kishoreganj Loan Office 
Co. - Lid, (1). Accordingly, Rule No. 1267 is made absolute, 


5 the order of the Munsif is set aside'and the proceedings pending 


before him are stayed. 
It is not necessary to pass any order in the connected Rule 


No, 1284. ; 
As the opposite party did not appear, I make no order as tə 


costs, 
P, Re : Rule 1267 made absolute. 


(1) (1937) 42C. W.N 173. , , 
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APPELLATE CIVIL. 


- Before Ms. Justice R, E., Jack. 


KALIPADA BHATTACHARJEE ` - eae 
i ; - 1937 
$ e 22 
- KALI KUMAR PAL* STUA OA 


Deposit of money for the purpose of investment -Money invested in the 
name of the deposites ~Suit for recovery of the amount—Second appeal, 
if maintainable —Civil Procddure Code (Act V of 1903), section 102—Indian 
Limitation Act (IX of 1908), section 10. i 


Plaintiff made over some money to K (Defendant No. 3) for the purpose 
‘of investment. K told plaintiff that part of the money was invested with 
defendant No. 1 and part with lone Aand J. Though repeated demands were 
made for the bonds, K after the expiry of three years from the date of the 
loan, informed him that the bonds were with him and gave receipts for these 
bonds. When plaintiff tried to verify the transactions the plaintiff was told 
that the bonda were executed iq favour of K. The plaintiff claims that he is 
entitled to recover the money from the mortgagors (defendants Nos. 1 & a) or 
otherwise he is entitled to recover the money from K (in case+tt be found that 
K Is the owner of the mortgage money) by a money decree for the amount of the 
loan with compensation of the like amount : i 


Held, that the suit must be regarded as a mortgage suit although there was‘ 
an alternative prayer that if theiclaim onthe mortgage be not valid he would ,” 
be entitled to recover the money from K bya money decree and as auch a 
second appeal was not barred under the provisions of section 102 of the Code of 


Civil Procedure. 





Held, further, that the case came under the provisions of section 10 of the 
Indian Limitation Act and as such was not barred. 


Appeal by the Defendant No. 3 

Suit on a simple mortgage. 

The material facts will appear from the judgment. 
Mr. Prokash Chandra Pakrashi for the Appellant. 
Mr. Chandra Sekhar Sen for the Respondent, 
The judgment of the Court was as follows :— 


“Appeal from Appellate Decree No. 15)1 of 1936, against the decree of 
Rames Chandra Sen, Esq., Subordinate Judge, 3rd Court, Dacca, dated the goth 
April, 1936, affirming that of ‘A, S. M. Salek, Esqy Munsiff, grd Court, 
Narayanganj, dated the goth November, 1935. è 
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Civ. Jack J.?—This appeal arises out of a suitona simple mort- 
1937. gage brought against the mortgagors defendants Nos. 1 and 2, The 
plaintiff is an illiterate person, a potter by profession. He says that 


Kalipada Bhatta. Ste 4 : F 
P ohatles : he made over Rs. 300 to his sister with a view that when Kalipada 


Kali Kaimar Pal, Bhattacharjee, defendant No. 3, a money-lender had an oppor- 
— tunity for investing the amount the sister should make it over to 
ioni, 20 Kalipada, As he was going ona tour for the purpose of his busi- 
f ness he thought it better to leave the money with his sister. The 
sister made over the money to Kalipada at the beginning of Jaistha 
1337 B. S. for investment. On his return home Kalipada (the 
plaintiff ?) enquired about the investment and on enquiry Kalipada 
told him that he (Kalipada) had invested the money-=Rs. 150 with 
defendant No. r, Rs. roo with one Afiruddi and Rs ṣo with one 
Julmat on registered bonds. He handed over Julmat’s bond to the 
plaintiff, but said that the other bonds, being registered, had .not 
been taken back from the Registration Office. The plaintiff says 
that he made repeated demands for these registered “bonds until 
after 3 years from the data of the loan when Kalipada informed 
him that the bonds were with him and gave two receipts to the 
plaintiff for these two bonds. When the plaintiff then tried to verify 
the transactions he was told that the bonds were executed in favour 
of Kalipada. The plaintiff thereupon assembled a ġaithak in Sravan 
1341 B.S. At the daithak Kalipada denied the two receipts and 
denied also his taking of Rs. 300 from the plaintiff, He said that 
he had taken only Rs. so and invested the amount with Julmat, 
This sum of Rs. so is not the subject matter of the present suit, 
The plaintiff claims that he is entitled to recover the amount of the 
loan from the mortgagors defendants Nos. 1 and 2 or otherwise he 
is entitled to recover the money from defendant No. 3 (in case it 
be found that defendant No. 3 is the owner of the mortgage money) 
by a money decree for the amount of loan Rs, 1530 with compen- 
sation of the like amount. The suit was decreed in part by the trial 
Court against defendant No. 3 for Rs. 267 but it was dismissed on 
contest against defendant No. 1 ex parte against defendant No. 2. 
An appeal to the lower appellate Court was dismissed. Defendant 
No. 3 has appealed to this Court. 

In this Court it is contended that the suit should have been 
dismissed against defendant No. 3 on the ground of limitation, and 
that the Court of appeal below ought to have held that section ro 
of the Indian Limitation Act has no application to the facts of the 
case and also that section 18 of the Indian Limitation Act has no 
application. The Appellant claims that Article 62 of the Indian 
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Limitation Act applies, this being money payable by the defendants 
for money received on behalf of the plaintiff, For money so 
received by defendant No. 3 the period of limitation would be three 
years from the time the money was received and as the suit was 
brought after three years it was barred by limitation. For the 
respondents on the other hand it is contended that if this suit is 
regarded as a money suit, under the provision of section roe of the 
Code of Civil Procedure there is no second appeal. Further 
inasmuch as defendant No. 3 was entrusted with the money for the 
purpose of investment section 10 of the Limitation Act applies and 
in any case section 18 applies inasmuch as the plaintiff has been 
kept away by fraud from the knowledge of his rights. As regards the 
applicability of section roz of the Code of Civil Procedure, I think 
that in the terms of the plaint the suit must be regarded as a mortgage 
suit, although there is an alternative prayer that ifthe claim on the 
mortgage be not valid he will be entitled to recover the money. 
On the findings of the Court below there appears no doubt that the 
only claim which could be established by the plaintiff is the money 
claim. But the suit has been dona fide framed as a mortgage suit 
and section 102 does not apply. On the findings of the Courts below 
it is quite clear that this sum of Rs. 300 was entrusted by the plaintiff 
with his sister for investment on his behalf. The entrustment was 
made by a verbal agreement but it appears that none the less it was 
an express trust, as it was for a specific purpose of investment. 
Therefore the case comes under section ro of the Indian Limitation 
Act. As found by the lower appellate Court the defendant was 
putting off the plaintiff on various false excuses and finally there was 
a daithak in which the defendant denied the receipts and it was after 
this denial that the present suit bas been brought. The Courts 
below found that these receipts, were really executed by the defen- 
dants and that they were intended to make the plaintiff believe that 
‘the defendant had duly invested the amount but this would not be 
supposed ground for extending the time under section 18 of the 
Limitation Act. However I think that the circumstances. show that 
there was an express trust which under the provisions of section 10 
of the ‘Limitation Act would not cause the suit to be barred by time. 
1, therefore, find that the suit is not barred by limitation and. that 
the decisions of the Courts below are correct, 


The appeal is, therefore, dismissed with costs, a 
Appeal dismissed, 
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Before Mr, Justice B, K, Mukherjea, 


Cv. THE MUNICIPAL COMMISSIONERS OF BARRACKPORE 
1937. MUNICIPALITY 
Ma oe 27. a 
Ys 205 270 r 
az THE BARRACKPORE ELECTRIC SUPPLY 
- CORPORATION LIMITED.* 


Public road within a Muni:ipality—Electric Company fixing poles on such 
public road—Consent of the commissioners, if necessary—Municipality, if 
entitled to any rent for ths use of such lands, 

The Electricity Act, does not authorise a licensee to place any work on 
any private lands without the consent of the owner or occupier. This consent 
may be given on such terms regarding payment of rent or compensation as 
“the parties might agree upon, Ia exceptional cases where the licensee can 
proceed without the consent of the owner, provision has been made for rent or 
compensation which is to be fixed by the Magistrate or the Commissioner 
of Police. . t 

In the case of lands dedicated to public use, the legislature clearly intended 
that the licensee who has been given license apparently for the benefit of the 
public would beable to place its works without the consent of the authorities 
who are in charge of such lands and without paying any compensation for the 
same, and it depends entirely with the local Government to decide as to whether 
the licensee would have to pay for the use of land dedicated to public use. ' 


So in order to esablean electric company as licensee to fix a number of 
poles on the road side lands of a Municipality which is admittedly dedicated 
to public use, no consent of the Commissioner of the Municipality is necessary 
and no rent is payable for the use of such road side land. 


Appeal by the Plaintiffs. 

Suit for rent and in the alternative for damages for use and 
occupation. 

The material facts will appear from the judgment. 


Messrs. Atul Chandra Gupta and Uma Sankar Sarkar for the 
Appellants. A 

Dr. S. C. Basak and Mr. Pannalal Chatterji for the Res 
pondents. 

The following judgment was delivered by 

Mukherjoa, J.: This is an appealon behalf of the Commis- 


May, a7. sioners of Barrackpore Municipality who, as plaintiffs, commenced 


hte em 
*Appeal from Appellate Decree No, 749 of 1935 against the detree of 
Bagalaprosanna Basu, Esq., Subordinate Judge, Third Court, 24 Parganes 
(Alipore) dated the 15th January, 1935, affirming that of J, N. Basu Roy, Esq., 
Munsiff, Second Court, Scaldah, dated the 11th June, 1934. 
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the suit out of which this appeal arises for recovery of a sum 
of Rs, 82 annas odd as rent, or, in the alternative, as damages 
for use and occupation against tbe Barrackpore Electric Supply 
Corporation under the following circumstances : 

The defendant company isa licensee under the Indian Elec- 
tricity Act who have been granted a license to supply energy and 
lay down and place.electric supply lines for conveyance and 
transmission of energy within a specified area. The plaintiffs’ 
case is that the defendant fixed a number of poles on the road- 
side lands of the plaintiff Municipality for the purpose of supplying 
electrical energy to provide persons owning bouses and mills 
close to the roads. The company is, therefore, in law and equity 
bound to pay rent or in the alternative damages for use and 
occupation of the plaintiffs’ lands. The rent or damages are 
claimed at the rate of Re. x per pole per annum which the plain 
tiff says is the usual rate in other Municipalities, 

The defence of the Electric Supply Corporation is that these 
poles were fixed on public roads which were dedicated to public 
use and for which no consert of the plaintiff is necessary under 
Section rg of the Indian Electricity Act, and as the work was 
created under statutory authority no rent or compensation is pay- 
able in law. Both the Courts below have accepted the defen- 
dants’ contention and dismissed the plaintiffs’ suit. 

Mr. Gupta, who appears for the appellant Municipality in this 
appeal, has assailed the propriety of the decision on two grounds, 
It has been contended, in the first place, that there is no evidence 
here that the road side lands upon which the poles have been fixed 
were dedicated to public use. 

In the second place, it is said that even if the lands were so 
dedicated, the licensee is bound to pay rent or compensation for 
the use of the plaintiff’ lands under general law, even though 
under section 12 of the Indian Electricity Act the consent of the 
loca} authority is not necessary to enable the licensee to fix the 
poles, 

Now, section t2 of the Indian Electricity Act is the authorising 
section, and Sub-section (1) gives power to the licensee fnfer alfa 
to open and break up soil and pavements of any street, railway 
ot tramway, to lay down and place electric supply lines and do 
all other aéts necessary for the due supply of energy. This 
general power is limited by the clauses immediately following 
Sub-section 2 lays down that the Ucensee would have no right to 
place lines or works in, through or against afy building, or on 
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over or under any land not dedicated to public use without the 
consent of the local authority, owner or occupier as the case 
may be, and upon this provision again an exception has been 
engrafted by the first proviso which says that a support, stay or 
strut may be fixed on any building or land notwithstanding the 
objection of the owner or occupier, if the District Magistrate or 
the Commissioner of Police so directs, The support, stay or strut 
so fixed may be removed by virtue of a similar order and Sub- 
section 3 imposes a duty on the Magistrate or the Commissioner 
of Police to fix the amount of compensation or annual rent as he 
considers proper where an order is passed under Sub-section (2). 
Another limitation on the powers conferred by Sub-section 1 of 
section 12 is imposed by Sub-section 5, but we are not concerned 
with this provision in the present case, 

The result, therefore, is that in order to enable the licensee to 
place lines or works in lands dedicated to public use, no consent is 
necessary. Consent is necessary in all other cases, the only excep- 
tion being what is mentioned in the first proviso to Sub-section 2. 


As regards the first point of Mr. Gupta, it may be said at once 
that it was nowhere stated within the four corners of the plaint that 
the road side lands upon which the poles were fixed were not dedi- 
cated to public use. The point was not raised at any stage in either 
of the Courts below, and onthe other band, Mr. Gupta’s client 
throughout proceeded on the footing that these were public streets, 
the soil of which vested in the Municipality under section 95 of the 
Bengal Municipal Act, The public have a right of way in all public 
streets and they have their origin in dedication, either express or 
implied. This point, therefore, cannot be seriously pressed. 


Mr. Gupta’s main argument, however, is that even if no consent 
of the local authority is necessary in such cases, that does not mean 
that no compensation is payable for the use of such lands, A right 
to compensation can be claimed by the trustees, who hold the lands 
on behalf of the public, under the general law irrespective of the 
provisions of the Electricity Act and as this right has not been 
expressly taken away by the Act there is no reason why the Courts 
should not enforce it. In support of this contention Mr. Gupta 
relies upon the case of Attorney-General v, D. Keyser’s Royal Hotel 
ZLid.(t) In the case the Crown purporting to act under the 
Defence of Realm Regulations passed during the German War took 
possession of a Hotel for the purpose of housing certain members 


{2) [1920] App. Canes. 508, 
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of the Royal Flying Corps. As no compsnsation was paid to the Civi. 
owners, they lodged a petition of right claiming rent for the use and 1937. 


occupation of the premises or in the alternative compensation under The Municipal Com- 
the Defence Act of 1842. It waa held by the House of Lords that missioners of 
the suppliants were not entitled to a rent apart from the statute ag aerate 
there was no consensus on which to found an implied contract, but ve 
. : The Barrackpare 

they were entitled to compensation under the Defence Act of 1842.’ Electric Supply 
Lord Atkinson in course of his judgment said that “ neither public Corporation Ltd, 
safety nor the defence of the Realm requires that the Crown should Mukherjea, F. 
be relieved of a legal liability to pay for the property it takes from AR 
one of its subjects ; ” and quoted the observation of Bowen, L. J. in 
London and North Western Railway Co. v. Evans (1) that “the 
legislature cannot fairly be supposed to intend in the absence of 
clear words showing such intention that one man’s property shall 
be confiscated for the benefit of others or of the public without any 
compensation being provided for him in respect of what is taken 
compulsorily from him. Parliament in its omnipotence can, of 
course, override or disregard this ordinary principle if it sees fit to 
do so, but it is not likely that it would be found disregarding it 
without plain expressions of such a purpose.” This principle, in 
my opinion, has no application to the facts of the present case, 
Ia this case there is no question of confiscation, much less of any 
injury to any private property and the lands upon which the poles 
are fixed are admittedly public lands. The Electricity Act, as I 
have already statei, does not authorise a licensee to place any work 
on any private lands without the consent of the owner or occupier, 
This consent may be given on such terms regarding payment of rent 
or compensation as the parties might agree upon. In exceptional 
cases where the licensee can proceed without the consent of the 
owner, provision has been made for rent or compensation which is 
to be fixed by the Magistrate or the Commissioner of Police. In 
the case of lands dedicated to public use, the legislature clearly 
intended that the licensee who has been given license apparently 
for the benefit of the public, would be able to place its works 
without the consent of the authorities who are in charge of such’ 
lands and without paying any compensation for the same. In the 
interest of the public, if it considers necessary, the local Govern- 
ment while granting the license might insert a term of condition in 
it regarding the payment of rent or compensation for the use of 
such lands and in such cases undoubtedly a duty to pay rant or 
compensation will arise. In my opinion, it depends entirely upon 

(1) [1893] 1 Ch, 16. e 
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the local Government to decide as to whether the licensee would 
have to pay for the use of lands dedicated to public use, The 
second contention of Mr. Gupta, therefore, fails. I may point out 
here though it is not necessary in view of my decision on the points 
mentioned above that the claim for rent is obviously untenable, 
having regard to the fact that there is no contract between the 
parties on which alone such claim may be founded. As for com- 
pensation, the claim being admittedly fora sum less than 500 
rupees a second appealis barred under section r02 of the Civil 
Procedure Code. 

The result is that the appeal is dismissed with costs,—hearing 
fee being assessed at two gold mohurs, 


Pe Ry Appeal dismissed. 


PRIVY COUNCIL. 


Present: Lord Macmillan, Sir Shadi Lal and 
Sir George Rankin. 


SYED SABIR HUSAIN AND ANOTHER 
Us 


S. FARZAND HASAN AND OTHERS, 


{On APPEAL FROM THE Higa Cogrt OF JUDICATURE 
AT ALLAHABAD. | 


Dower—Whether a “question regarding marviage’’— Whether Mahomedan 
Law applicableMarriage of infants with authority of both fathers— 
~ Agreement for dower—Infant bridegroom without means—Death of 
bride before dower paid—Right of her heirs to recover dower against 
bridegroom’s father's estate—Bengal, Agra and Assam Civil Courts Act 
(XH of 1887) section 37. 
By section 57 of the Bengal, Agraand Assam Civil Courts Act, 1887, 
Mahomedan Law is made applicable to ‘any question regarding succession, 


inheritance, marriage or caste or any religious institution.” 


A question concerning dower is one regarding marriage within the meaning 


of that section, and the fact that divorce, dower, betrothal, and family rela. 
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tions are not topics particularised by that Act asin the case of the enactments 
of other provinces does not import an intention that the social and family 
life of Muslims should be differently regarded from province to province, or 
that in Bengal, Agra or Madras Muslims are not to be governed in such 
matters by their own personal law. The right of the wife to her dower isa 
fundamental feature of the marriage contract, and it has a pivotal place in the 
scheme of the domestic relations affecting the mutual rights of the spouses 
at more than one point. Dictum of Mahmood, J. in Abdul Kadir v. 
Salima (1) approved, 

The rule of lawin the Suraya that, where a man contracts his infant son in 
marriage and the child is poor, the liability for dower rests entirely on the 
father and, in the event of his death, must be discharged out of the whole of 
his estate, is a substantive rule of Mahomedan Law which, unlike canons of 
interpretation, rulea of constraction or rules of Mahomedan Law which pertain 
merely to procedure, will be applied by the Courts of British India. To a 
doctrine which enlarges the right of the wife, or improves her -security, in 
respect of dower, an important purpose must be attributed. 

Accordingly, where a marriage was entered into by the authority of the 
respective fathers of an infant bridegroom without means of his own and ao 
infant bride (the parties being Shias), and a sum payable by way of dower 
agreed on at the time of the marriage was unpaid at thedate of the wife's 
death. Pa 

Held, on a claim by the wife's heirs against the husband and others as 
heir s to the husband’s father’s estate, (1) that Mahomedan Law was applicable 
to the case, and (2) that, applying that law, the heirs of the wife were entitled 
to recover against each heir of the bridegroom’s father to the extent of assets 
come to his or her hands. ' 

Appeal from a judgment and decree of the High Court, Alla- 
habad, dated October 31, 1933, (Wiamat Ullah and Collistzr, JJ.,) 
affirming a judgment and decree of the Subordinate Judge of 
Moradabad, dated January 22, 1930, dismissing an action brought 
by the present appellants, 


The short facts of the case are fully set out in the judgment 
of the Board. 

Abdul Majid and Chinna Durai, for the Appellants: In the 
first place, Shia Law is applicable to the present matter, The 
plathtiff appellants’ claim relates to Muhr or dower. Being there- 
fore a question concerning: marriage, it comes within enactments 
like the Bengal, Agra and,Assam Civil Courts Act, 1887, which 
reserve their marriage Inwsto Mahomedans. According to Shia 
law, the father of the bridegroom, since the latter was at the time 
of bis marriage an infant and‘indigent, is liable for the dower 
which was agreed to be payable, and in the event of the father’s 
death the liability must be borne by his estate, This proposition 


(1) (1886) L L. R. 8 AU. 146, . 
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P. C. is to be found in the ShurayaoobIslam, in Book I which deals 


1937; with marriage under the chapter dealing with muhr (dower). 

Syed Sabir Husain J. Æ. Godjrey, for the Respondents: In the first place, the 
rule from the Suraya on which the appellants rely is not appli- 
cable here because Mahomedan Law is not applicable to a ques- 
tion of dower. The Bengal, Agra and Assam Civil Courts Act, 
1887, does not specify dower as one of the matters in which the 
Mahomedan Law is to be applicable. Further, even if Maho- 
medan Law be applicable, the rule relied on is not a substantive 
tule of law. Apart from the fact that the rule is not equitable, 
acting as a guardian fora marriage does not ger se involve the 
guardian in liability for payment of the agreed sum of dower. 
The rule is not fundamental. It is at the most one of construction 
or evidence. 


v 
S. Farzand Hasan. 


CA Y. 
The judgment of the Court was delivered by 


nee Sir George Rankin: This appeal is brought by the plain- 
Sar tifs froma decree of the High Court at Allahabad dated 31st 
October, 1933, affirming a decree of the Subordinate Judge at 
Moradabad dated 22nd January, 1930. The appellants are the 
father and mother of one Musammat Ejaz Fatma, who died on 
the roth March, 1926, aged about ar years, On 17th August, 
1914, she had been married at the age of nine to the infant son 
of one Sibti Hasan. The husband’s name was Farzand Hasan 
(defendant No. 1). At the time of the marriage he was only nine 
or ten years old. The amount of dower agreed upon at the time 
of the marriage was Rs. 25,000: it is evidenced by the entry in 
the register of Ali Husain, the qasi who solemnised the marriage, 
and is not in dispute, Hushand and wife lived together from 
1921 till the wife’s death in 1926. The appellants by their suit, 
which was brought onthe 16th March, 1929, after the death of 
Sibti Hasan, claimed as heirs of Ejaz Fatma, their daughter, 
entitled between them to a one-third share of her estate. They 
impleaded her husband, Farzand Hasan, his mother, brother and 
sisters, and claimed from them as the heirs of Sibti Hasan, 
deceased, a one-third share (Rs. 8,333-5-4) of the dower due to 
Ejaz Fatma, alleging that “this alliance was made at the desire of 
Saiyed Sibti Hasan and he had himself taken the personal liability 
of payment of the dower debt.” 
At the trial the appellants sought to prove that Sibti Hasan 
had at the time of the marriage made an express promise to be- 
come liable for the dower asa surety for hiş son. This was dis- 
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believed by the trial Judge, whose finding on the point was not 
impugned in the High Court. The respondents, on the other 
hand, denied that Sibti Hasan had been present at the marriage 
or had acted therein as the guardian of his son. This denial has 
been disbelieved by both Courts in India, and before the Board 
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authority of Sibti Hasan as father of the infant bridegroom and 
of the appellant Sabir Hasan as father of the infant bride. 
These two men indeed were relatives and on the same day the 
appellants’ son was married to Sibti Hasan’s daughter (defene 
dant No. 3). 

Now the parties are Shias; and before the Courts in India 
and before the Board the appellants have contended that, accor- 
ding to the Mahomedan law applicable to Shias, Sibti Hasan be~ 
came liable to pay the dower of Ejaz Fatma by reason of the fact 
that his infant son Farzand Hasan had no means of his own at 
the time Sibti Hasan married him to Ejaz Fatma. For this 
proposition of law the appellants vouch the authority of the Suraya 
(Skuraya-ool-Islam). In Book I which treats of Nikah or Marriage 
the fifth chapter treats of Mur or Dower. Of this chapter the 
third section, headed “the laws of dower”, deals with 15 “cases” 
giving a statement of the law applicable to each. This is followed 
by five further cases described as “‘branches from the preceding” 


and of these the fourth is as follows :— 
Fourth — 
“If one should contract his infant son in marriage, and the child 


has independent means of his own, he is liable for the dower. If 
the child is poor, the obligation rests entirely on the father, and in 
the event of his death, must be discharged out of the whole of his 
property, whether the child should arrive at maturity and become 
wealthy, or die before it. If, therefore, the father should have paid 
the dower, and the youth should come to maturity and then divorce 
his wife before coition, the son and not the father hasa right to 
reclĝim half the dower, the payment by the father being considered 
in the light of the law, as a gift to the son” 

The learned Judges of the High Court (Niamat Ullah and 
Collister JJ). state that the Skarañ Loma gives the same rules, and 
that they have not been able to find any book of authority 
on Shia law which conflicts with these authorities upon 
the point, On this footing it would seem to follow from the well 
known principle established by the Board’s decision in Deedar 
Hossein v. Zuhoor-oon-Nissa (1), that the doctrine of the Suraya 

(1) (1841) 2 M. 1. A. 441 (447); 3 S. D. R. 62 & alg, e 
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should be applied to the present case. Both Courts in India have, 
however, refused to apply it. The learned trial Judge considered 
that it was not consonant with justice, equity aud good conscience. . 
The High Court rightly noticed that if it be deemed to be a 
rule regarding “marriage” cr “any religious usage or institution” then 
section 37 of the Bengal, Agra and Assam Civil Courts Act (XII 
of 1&87) applies the Mahomedan law as such. But they did not 
think that the phrase “any religious usage or institution” covered 
the present case nor that the rule relied upon wasa convenient 
or equitable rule, particularly in view of the practice prevalent 
in the province to stipulate for excessive sums as dower. They 
observed :— 

“ The only contention which, in our opinion, can be put forward 
is that the question arising in this case is one ‘regarding marriage’ ; 
but it seems to us that the rule laid down in Shuraya-yl-Islam is no 
more than a canon of interpretation. The author is of opinion 
that where a guardian for marriage agrees, on behalf of bis minor 
ward, to pay a certain amount of dower, there is an implication, 
that, in case the minor has no means to pay, the guardian would 
be deemed to be a surety for due payment. The Sunni doctors, on 
the other hand, do not construe such an agreement as implying a 
personal undertaking. The rule may also be considered asa rule 
of evidence in so far that a personal undertaking by the guardian to 
pay dower, in case the minor is found to have no means of paying 
it, should be presumed. In any view of the matter, the vicarious 
liability of the father arises not from any substantive rule of Shia 
law relating to marriage but is the result of deduction from given 
circumstances, and as such British Indian Courts are to be guided 
not by Muhammadan law but by rules of construction generally 
applicable or by the Indian Evidence Act. We entertain no doubt 
that a Shia father entering into any other contract, as guardian of 
bis minor son, involving a pecuniary obligation cannot be saddled 
with personal liability by British Indian Courts, The agreement 
to pay dower in the same circumstances cannot be placed ona 
different footing. The liability, if it exists, arises from a civil con- 
tract and should be determined by the law applicable to contracts 
made by an authorised guardian, ; 

“ There is no rule of general law in force in this province which 
justifies an inference that a guardian, entering into a contract on 
behalf of his minor son, renders himself liable as surety in the 
absence Of an express contract to that effect nor is there anything 


_ dn the Indian Evidence Act which justifies a presumption from the 
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circumstances of such a case that a guardian makes himself 
personally liable. ” : 

This decision of the High Court does not proceed upon the 
view that the question concerning dower in the present case is not 
one “ regarding marriage ”; nor do they in the end-dispute that the 
substantive law applicable to questions of dower under the Act of 
1887 is the Mahomedan law of the school or sect to which the 
parties belong. This has, however, been disputed before the Board 
and their Lordships think it necessary to examine the matter with 
some cate. 

Ja the provinces of Oudb, the Punjab, the Central Provinces, 
the North-West Frontier Province, and Ajmere Merwara, “dower” 
is one of the topics expressly mentioned by the Act which regulates 
the Civil Courts as subject matters to which, in cases where the 
parties are Mahomedans, the Mahomedan law isto be applied as 
the rule of decision. Whether the position isin any way different 
in the provinces of Bengal, Bihar, Agra, Assam, under the Act of 
1887, or in Madras under the similar language of Act III of 1873, 
is the question at issue. The phrase used in these Acts is “any 
question regarding succession, inheritance, marriage or caste or any 
religious usage or institution.” The topics of divorce, dower, 
betrothal, family relations, are not particularised as in the enact- 
ments of other provinces, but in their Lordships’ view this does 
not import an intention that the social and family life of Muslims 
should be differently regarded from province to province ; or that in 
Bengal, Agra or Madras Muslims are not to be governed in such 
matters by their own personal law. The terms of section 37 of the 
Act of 1887 merely repeat those of section 24 of Act VIof 187r, 
which in turn reproduce those of section 15 of Bengal Regu- 
lation IV of 1793, to which the Company’s Courts had always given 
a wide interpretation and to which indeed they had in practice 
added [Zohorooddeen v. Bakaroollah Sircar(1)|. This Board in 
Maonshee Busloor Ruheem v. Shums-oon-nissa Begum (2) and the 
Full Bench of the Allahabad High Court in Abdul Kadir v, Salima 
(3), have in no uncertain terms accepted these enactments as secur- 
_ ing to the Mahomedan communily the application of their own law 
to their domestic relations, The right of the wife to her dower is a 
fundamental feature of the marriage contract ; it has a pivotal place 
in the scheme of the domestic relations affecting the mutual rights 

(t) (1864) W. R. 185. 


(a) (1867) 11 M. 1. A. gst. 
(3) (1886) L L. R. 8 AIl 146, 


$53 
P.C. 


1937. 
wren 
Syed Sabir Husain” 
v. 
S. Farzand Hasan. 
Sir Gesrge Rankin. 


Syed Sabir Husain 
ver 

S. Farzand Hasan. 

Sir George Rankin. 


THE CALCUTTA LAW JOURNAL. [vor LXVL. 


of the spouses at more than one point. " The marriage contract is 
easily dissoluble and the freedom of divorce and the rule of poly- 
gamy place a power in the hands of the husband which the law-giver 
intended to restrain by rendering the rules as to payments of dower 
stringent upon the husband” (per Mahmood J. in Abdul Kadir v. 
Salima (1)(sugra) The period which has elapsed since the 
Regulation of 1793 and the area to which its language has been 
applied are too great to permit of much doubt remaining as to the 
substantive law of dower among Mahomedans in British India. A 
review of the cases upon dower decided under the Act of 1887 or 
its predecessors shows that while by Mahomedan law marriage 
itself is viewed asa civil contract and “the agreement tu pay a 
certain amount of dower is a part of the contract of marriage” 
[Qasim Husain Beg v. Kanis Sakina (2)] the mere principles of the 
law of contract as embodied in the Indian Contract Act are insuffi- 
cient of themselves to account for the main features of the law of 
dower. A summary of the results of many decisions was given by 
Lord Parker of Waddington when delivering the Judgment of the 
Board in Hamira Bibi v. Zubaida Bibi (3)—an appeal from a Full 
Bench decision of the High Court at Allahabad :— 

“ Dower is an essential incident under the Mussulman law to 
the status of marriage; to such an extent this is so that when it is 
unspecified at the time the marriage is contracted the law declares 
that it must be adjudged on definite principles. Regarded asa 
consideration for the marriage, it is; in theory, payable before con- 
summation; but the law allows its division into two parts, one of 
which is called ‘prompt’ payable before the wife can be called upon 
to enter the conjugal domicil; the other ‘deferred’ payable on the 
dissolution of the contract by the death of either of the parties or 
by divorce... But the dower ranks asa debt, and the wife 
is entitled, along with the other creditors, to have it satisfied 
on the death of the husband out of his estate. Her right, 
however, is no greater than that of any other unsecured credjtor, 
except that if she lawfully, with the express or implied consent of 
the husband, or his other heirs, obtains possession of the whole or 
part of bis estate, to satisfy her claim with the rents and issues 
accruing therefrom, she is entitled to retain such possession until 
it is satisfied. This is called the widow’s lien for dower, and this is 


(1) (1886) t. L. R, 8 All, 146 (158). 
(2) (1932) I. L. R. 54 All. 806 (809). 
(3) (1910) 1. L. R. 33 All, 182 ; on appeal 
a IDO L. R, 4g L A, 294 ; L L. R. 38 All. s81 ; a5 C. L, J. 517, 


Vor, LXVI.) PRIVY COUNCIL. 


the only creditor's lien of the Mussulman law which has received 
recognition in the British Indian Courts and at this Board,” 

This passage illustrates how Mahomedan texts and the prin- 
ciples of Mahomedan law have been applied to determine every 
fact of the law of dower among Mahomedans—-whether dower is 
payable apart from express agreement; what principles determine 
its amount if unspecified: whether it can be agreed or added to 
after marriage ; whether in whole or in part it is to be deemed to be 
“ prompt ” or “ deferred”; whether prompt doweris payable on 
demand or otherwise ; whether non-payment of prompt dower is a 
defence to a husband’s suit for conjugal rights before consumma- 
tion ; or after consummation ; whether the promise of an excessive 
sum as dower can be enforced; whether the wife is a mere 
unsecured creditor for dower ; whether a widow having obtained 
possession of her husband’s estate in lieu of dower has a right to 
retain possession until the debt is satisfied. On all these matters, 
as is well known, the Courts will apply the Mahomedan law in 
Bengal, Bihar, Agra and Madras, as well as in the other provinces. 
Nor is it reasonable to suppose that any other law could be applied 
to determine whether dower can be remitted by the wife's father ; 
or by the wife herself ; what is the effect upon the wife’s right to 
dower of her exercising her “ option of “puberty ” ; of her being 
divorced before consummation ; of her husband dying before con- 
summation. In Muhammad Siddig v. Shahab-ud-din (1), the parties 
were Sunnis and the High Court of Allahabad were not satisfied 
that the father became liable by the Hanafi law as a surety for his 
sən by reason of his arranging the marriage. But their Lordships 
do not gather that the Division Bench in that case doubted that the 
matter fell to be decided by the appropriate Mahomedan law, and 
in their Lordsbips’ opinion there is no room for doubt upon 
the point. 

Their Lordships desire to advert particularly to the circum- 
stanees of the marriage contract in the present case. Although 
the Indian Majority Act (IX of 1875) does not affect the capacity of 
any person to act inthe matter of marriage or dower (section 2) 
the husband in the present case was by his own personal law a 
minor at the time of his marriage. He was married by his father 
inthe exercise of a father’s right sotodo (the right of jadr). 
What law, save the Mahomedan law, makes any contract to pay 
dower binding upon the minor ? In Waghela Rasanji v, Mastudin(2), 

(1) (1927) I. L. R. 49 All. 557. 
(2) (1887) L. R. 141. A. 89 (96); I. L. R. r: Bom. ssi (551). 
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Lord Hobhouse pointed out that according to the general law 
of India there is no rule which gives a guardian power to bind his 
infant ward by a personal covenant, The father’s power as natural 
guardian to do so in respect of dower is the creature of the Maho- 
medan law of marriage, and the learned Judges of the High Court 
invert the true position when they proceed upon the view that there 
is no rule of general law which makes a ‘guardian liable as surety 
when he enters into a contract on behalf of his minor son. If the 
general law is to control the matter the question will not arise, It 
is difficult to see why this particular docttine of the Mahomedan 
law should be required to conform to a particular feature of the 
general law or should be interpreted in the light of it. 

It remains, therefore, to consider the distinction drawn by the 
learned Judges in the present case between “ a substantive rule of 
the Shia law relating to marriage” and what is variously called a 
“ canon of interpretation ”, a “ rule of construction” and a “ rule 
of evidence.” Even where Mahomedan law applies to the subject 
matter, the Courts in British India are governed by theirt own 
methods and procedure and do not apply those rules of the Maho- 
medan law which Mahmood J. in the case of Jafri Begum v. Amir 
Muhammad (1), described as “ provisions which go only to the 
remedy, ad litis ordinationem, being matters purely of procedure as 
to array of parties, production of eviljence, res judicata, and review 
of judgment, etc. ” x 

Their Lordships cannot agres, however, that the passage from 
the Suraya upon which the appellants rely expresses anything less 
than a substantive rule of law or thatit can be described asa 
canon of interpretation or construction or a rule of evidence. The 
passage itself and its context are alike against this suggestion, Toa 
doctrine which enlarges the right of the wife or improves her secu- 
rity in respect of dower an important purpose must be attributed ; 
aud in their Lordships’ view it would only mutilate the substantive 
law laid down by the Suraya if its rule as tothe liability of the 
husband’s father were to be ignored. 

The learned Judges of the High Court interpret the rule as 
follows :— 

“ According to the rule laid down in Suraya the father makes 
himself a surety for the due payment of dower in case his minor son 
has no means of paying it, The underlying principle is that the 
son’s inability to pay must have been known to the father and if in 


spite of such knowledge he agreed on behalf of his indigent son to 
gp (1885) I. L. R. 7 All. 823 (841). 
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pay what was beyond the litters means he should be 
deemed to have guaranteed the payment of the stipulated 
dower. ” 

Their Lordships are not called upon in the present case to say 
whether this interpretation ofthe rule is'in all respects correct. 
The matter was not fully argued atthe bar, and no materials to 
illuminate the meaning of the text have been laid before the Board. 
Their Lordships are only prepared to hold that the appellants 
should recover against the heirs of Sibti Hasan on the footing 
that the decree of the trial Judge against Farzand Hasan is set 
aside. No point was taken in the Courts in India or at the 
hearing of this appeal upon the maintenance deed which Sibti 
` Hasan executed on rsth August, 1914, or on the omission of the 
plaintiffs to implead the other heirs of Ejiz Fatma. In their Lord- 
ships’ view the proper form of decree is against each of the heirs 
of Sibti Hasan for that proportion of the appellants’ joint claim 
which corresponds to the share of each heir in the estate of 
Sibti Hasan, The decree will only be enforceable against each 
heir to the extent of assets come to his or ber hands in accordance 
with section 52 of the Civil Procedure Code. As materials for 
ascertaining the share ofi each defendant are not before their 
Lordships the exact terms of the decrce must be framed by the 
High Court on receipt of His Majesty’s order as to this appeal, 
unless the terms are settled by agreement at an earlier stage. 
Their Lordships do not consider that in this case the appellants 
have shown any right to an order for interest for the period prior 
to decree ; and they find it unnecessary to consider whether in 
view of the Board’s decisionin Hamira Bibi v. Zubaida Bibi (x) 
(supra) interest could in any circumstances be awarded in such 


acase as the present where the wife was never in possession of 


her husband’s property in lieu of dower. The ultimate decree, 
however, will carry interest at6 per centum from the date of the 
Ordgr in Council as to this appeal. 

Their Lordships’ conclusion is that this appeal should be 
allowed, that the decrees of the Courts in Injia should be set 
aside, and that in lieu thereof there should bea decree in favour 
of the appellants against’ each defenijant, payable out of the 
assets of Sibti Hasan, come to the hands of such defendant for 
such fraction of Rs. 8,333-5-4 as corresponds to the share of 
such defendant in the estate of Sibti Hasan. The defendants 
must pay the appellants’ costs throughout. Interest on the total 


e 
(1) (1916) L. R’ 43 I. A, 294; I. L. R. 38_All. 581 ; 25 C. L. Je 5177 a 
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p aC, sum decreed will run from the date of the Order in Council at 6 


1937. per centum per annum. Their Lordships will humbly advise His 
Syed Sabir Husaia Majesty accordingly. 
s. Farzand Hasan. ` Douglas Grant and Dold : Solicitors for the Appellants, 


Sir George Rankin Nehra & Co: Solicitors for the Respondents, 


ao RGC $ Appeal allowed, 
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Before Mr. Justice Syed Nasim Ali, 
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Bengal Tenancy Act {VHI of 1885as amended by Act IV of 1928), section 
148 (h}—Natural guardian of minor—Elder brother, having custody of 
minor, if natural guardian—Notice on such guardian—Guardian, not 
appearing—Court guardian, if to be appointed in such cases. 

A natural guardian of an infant isa natural guardian of the person of the 
infant: Remington v. Holby (1) referred to 

A person is a natural guardian when he is neither the testamentary guardian 
or a guardian appointed. 

Section 148 (h) of the Bengal Tenancy Act contemplates guardians who 
are entitled to the custody of the infant under the personal law by which the 
infant is governed, In the absence of a testamentary guardian or a guardian 
appointed. 

So where the elder brother of a minor having the custody of such rglnor 
was served with notice but did not appear and object to his being treated as 
guardian for the suit and thereupon the Munsiff directed the deposit of the 
requisite fees for the appointment of a Court guardian ; 

Held, that the order of the Munsiff was bad. 


Application under section 115 of the Code of Civil Pros 
cedure. n 


$ *Civil Rule No, 650 of 1936, against the order of the Second Sadar Mungiff, 
Mymensingh, dated 6th May, 1936. 
(1), (1880) 14 Ch. 620 (633), 


Vor. LXVI.] HicH GouRT. 
The material facts will appear from the judgment. 


Messrs. Jatindra Nath Sanyal and Tarapada Mukherjee’ for 
the Petitioner. 


Afr, A, Quasem for the Opposite Party (Deputy Registrar), 
The judgment of the Court was as follows; 


Tois Rule is directed against an order of the Second Sadar 
Munsiff, Mymensingh, dated May, 6, 1936, in Rent Suit No, 34 of 
1936 now pending before him, The petitioner is the plaintiff in 
that suit. He applied to the learned Munsiff under section r48(h) 
of the Bengal Tenancy Act to serve on defendant No. 1, the elder 
brother of minor defendant No. 6, a notice informing him that he 
will be treated as the guardian of the minor defendant in respect of 
the suit. That prayer was allowed and the rofice was served. He, 
however, did not appear and object to his being treated as guirdian 
for the suit within the time prescribed by that section, On April, 
21, 1936, the learned Munsiff directedthe petitioner to deposit 
requisite fees for the appointment of a Court guardian. The peti- 
tioner thereafter prayed for reconsideration of that order on the 
ground thatthe defendant No. ı who was the natural guardian of 
defendant No. 6 did not object to his being appointed guardian and 
consequently must be deemed to be the duly appointed guardian of 
the minor defendant under the provisions of Section 148(h) of the 
Bengal Tenancy Act. The learned Munsiff however rejected his 
prayer on May 6, 1936, onthe ground that defendant No. 1 was 
not the “natural guardian of the minor” withinthe meaning of 
S.ction 148(b) of the Act. The petitioner thereupon obtained 
this Rule. 

The expression “ iaia guardian” has not been defined in the 
Bengal Tenancy Act or inthe Civil Procedure Code. The word 
“ guardian ” standing alone generally means guardian of the person. 
Guardian of an infant means guardian of the person” per Jessel 
M,R. in Remington v. Holby (1), A “natural guardian” therefore 
is a natural guardian of the person of the infant. A person isa 
natural guardian when he is neither the testamentary guardian nor a 
guardian appointed. The mere fact thatran infant is in the care of a 
person does not make that: person the natural guardian of the person 
of the infant. The section contemplates guardians who are entitled 
to*the custody ofthe infant under the personal law by which the 
infant is governed, in the absence of a testamentary guardian or a 
guardian appointed. It is not disputed that defendant No, x is now 

(1) (1880) 14 Ch. 630 (632). °. 
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entitled to the custody of the defendant No. 6 under the Muslim 
Law. He did not appear and objectto be appointed guardian of 
defendant No. 6 for the suit, He must thereforé be deemed to be 
the duly appointed guardian of defendant No. 6 for the purposes of 
the rent suit. The learned Munsiff was therefore wrong in direct- 
ing the petitioner to‘deposit fees for the appointment of a Court 
guardian, 

The result therefore is that this Rule is made absolute. The 
orders of the Munsiff directing the petitioner to deposit fees for the 
appointment of a Court guardian are set aside. Defendant No. x 
must be deemed to be the duly appointed guardian of defendant 
No. 6 for the purposes of the suit, There will be no order for costs 
in the Rule. 


Pe Re ` Rule made absolute, 


CRIMINAL REFERENCE. 


Before Mr, Justice J. R, E. Cunliĝe and Mr. Justice 
A. G. R. Henderson. 


THE EMPEROR 
De 


ABDUL HUSSEIN SIKDAR * 


Reference Criminal Procedure Code (Act V of 1608), Section g07—Verdict 
of jury— Fudge disagreeing with such verdict—Power of judges in making 
references, how to Le used—Such power a creature of statute—Reliance on 
the verdict of jurors, tf a settled policy of Government, 


The power of making references on the part of judges engaged in crinffaal 
work in the districts is one that should be used very sparingly. It is an artificial 
power which is a creature of the statute only. It is most often utilised by 
judges, zealous indeed to perform their duties, but usually somewhat inexperien- 
ced in the principles of criminal procedure. It is the settled policy of the 


"Criminal Reference No.3 of 1936, by Babu Bishnupada Roy, Assistant 
Sessions Judge of Faridpore, dated the 15th January, 1926, disagreeing with 
the verdict of the Jury who have found the accused not guilty of the charges 
framed against him under sections 147, 304-109 and 304-149 of the Indian 


Penal Code, e 
es 


Vor, LXVL] HIGH COURT, 


Government to rely on the verdict of jurois—a policy which is cherished both 
by the public and the profession and also by the accused persons who are 


' brought up for trial and they must not be disturbed unless it can be shown bes 


yond a peradyenture that a perverse verdict has been arrived at, which can be 
demonstrated clearly from a perusal of the proceedings of the Court. 

Reference under section 307 of the Ccde of Criminal Pro- 
cedure, 


The material facts will appear from the following 
` Reference 


“Sir, I have the honour to submit the following reference under 
section 307 Criminal Procedure Code against the verdict o the 
majority of the jurors holding the accused Abul Hussein Sikdar 
not guilty under the charges framed against him under sections 
147, 324-109 and 304-149, Indian Penal Code in the marginally 
noted Sessions case tried by this Court and request that you 
would be graciously pleased to put up the papers of the case 
before the Hon’ble Judges of the High Court for their kind 
consideration. 


“The facts of the case will appear from the charges delivered 
tothe gentlemen of the jury. Iam of opinion that the verdict 
of the majority of the jurors is altogether against the weight of 
the evidence adduced and, against the probabilities of the case 
and that it is necessary for the ends of justice to submit the whole 
case before the Hon’ole Judges under section 307, Indian Penal 
Code. The grounds for my holding such a view will be evident 
from the charges delivered to the jury. They are further sum- 
marised below :— 


“r, That the majority of the jurors failed to note the fact 
that from the very inception of the case started on the basis of 
the F. I. R. the present accused was systematically treated as the 
principal offender who directed the whole show in sucha way 
as led to commission of some serious crimes by several men of 
his p&rty. | 

“2, That the majority of the jurors failed to note that there 
were lots of eye-witnesses to the case most of whom were quite 
competent to depose as to the details of the occurrence, 

“3, That the majority of the jurors failed to note that some 
of tke witnesses examined in the case are in no way related 
to the complainant and the accused and as such, there were no 
valid and reasonable grounds for disbelieving them and discarding 


their evidence on such accounts, e 
e 
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1936. the apparent absence of any motive for the crime based on the 


finally published settlement records relating to the settlement 

v. plot No. rro of Mouza Bahaltali and the statement of the accused, 
i S failed to note that it is not always possible for the prosecution to 

k prove clearly the motive for a crime which may be otherwise estab- 
lished by the evidence adduced in a case, 

“s, That the majority of the jurors were unduly led by the 
non-examination of certain witnesses on the side of the prosecu- 
tion to form an altogether adverse inference against the entire 
prosecution case and as such failed to appreciate the intrinsic 
merit of the evidence actually adduced in the case to prove the 
various charges against the accused which have been satisfactorily 
established in this case. 


The Emperor 


“6, That the majority of the jurors were misled by certain 
petty matters viz, the absence of any explanation as to what 
became of the ploughing bullocks, harrows etc, utilised in culti- 
vating the disputed plot at the time of the alleged occurrence 
which have no direct but only a very remote bearing on the main 
facts in issue in the case. 


“7. That the majority of the jurors failed to scan carefully 
the evidence adduced in the case which goes to support the various 
charges actually made against the accused. 


“8, That giving effect to the verdict of the majority of the 
jury will lead to the anomalous result of letting off the principal 
offender who evaded a regular trial for a pretty long time ever since 
the alleged occurence. 

“The entire records of the case are submitted herewith.” 

Mr. Kkhundhar (with Mr. Harided Chatterjee) for the Crown. 

No one for the Accused. 


The judgment of the Court was as follows : 


Cunliffe, J.: We cannot accept this Reference whigh is 
put forward by the learned Assistant Sessions Judge of Farid- 
pore, 

The learned Judge shows by the terms of his letter of Refe- 
rence that he has takena very strong view in favour of the pro- 
secution in this case. He asks us to consider his charge to the 
Jury in which no doubt he brought to their notice once &gain 
the facts upon which the prosecution rested the case before him. ` 
The letter is divided into eight paragraphs. Seven of these ate 
cogcerned with surmises on the part of the learned Judge as to 


May, 12, 
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the exact view thatthe Jury must have taken when they retired Soe 


with regard to the evidence produced by the Crown. It is, how- 1936. 


ever, in paragraph 8 of the; letter that one finds, I think, the real The Emperor 


reason that induced the learned Judge to bring this case before ve 

us. In that paragraph he said that “giving effect to the verdict ae ea 
of the majority of the Jury will lead to the anomalous result of — 
letting off the principal offender who evaded a regular trial fora aside F 


pretty long time ever since the alleged occurrence” and no doubt 

that state of afiairs is very often produced in the District Courts 

in similar circumstances. Although one can appreciate the anxiety 
on the part of the learned Judge to have what he considers to be 

equal justice done with reference to allthe persons concerned 

in this disturbance, yet this’ reason put forward in paragraph 8 is 

in no way a determining reason to be considered judicially by- 
a Court of appeal. If the Letter of Reference was stripped of all * 
the matter contained in thé preceding seven paragraphs and para- 
-graph 8 was alone brought before us to consider this question 

would be all the more apparent as not being a consideration that 

we can act upon as an appellate Court. 

The power of making references on the part of judges engaged 
in criminal work in the districts is one that shouli be used very 
sparingly. It isan artificial power which is the creature of statute 
Only. Andin my experience, it is most often utilised by judges, 
zzalous indeed to perform! their duties, but usually somewhat’ 
inexperienced in the principles of criminal procedure. I repeat 
again what I have said on several occasions since sitting in this 
Court that as long asit is the policy of the Government of this 
country to rely on the verdicts of Juries in the district—a policy 
which is supported by both'the profession and the public and a 
policy which is cherished by the accused persons who are brought” 
up for trial, so long must reliance be placed upon the decisions 

, of juries and they must not be disturbed, unless it can be shown 
beyogd a-peradventure that a perverse verdict has-been arrived 
at, which can be demonstrated clearly from a perusal of the 
proceedings of the Court. The Reference, therefore, is rejected. 


The accused must b2 set at liberty immediately, 
Henderson, J: I agree. 
P R° Reference rejected, 
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Criminal Procedure Code (Act V of 1898), Section 107, provisions of and pro- 
ceeding under~Additional District Magistrate on his own initiative 
starting proceedings on a petition of complaint filed previously and 
without further police report—Initiation of such proceeding, if bad—Pro- 
cedure to be followed in such cases. 


Section 107 of the Code of Criminal Procedure contemplates a proceeding 
to be started on information received, if in the opinion of the Magistrate there 
is sufficient ground for a proceeding. The Magistrate has under the law to satisfy 
himself that a person is likely to commit a breach of the peace or disturb 
the public tranquility as mentioned in the section before taking action. 


The object of the provisions contained in section 107 of the Code of Crimi- 
nal Procedure is prevention and not punishment of offences: it is intended not 
to punish persons for anything that they have done in the past, but to prevent 
them from doing in future something that might occasion a breach of peace: 
Srikanta Nath Shaha v. The Emperor (1); Emperor v. Fiwan Singh (a) 
and Shadi Lal v. The Crown (9) referred to, 


Proceedings under sectlon 107 of the Code of Criminal Procedure were 
started on a petition filed before the Suburban Police Magistrate, Alipore, by 
H. The petition of complaint was sent to a police officer for enquiry and 
report, and a report was submitted by the police on the 2nd October, 1936. 
Upon this an order was passed by the Police Magistrate to draw up proceedings 
under section 107 of the Code of Crimioal Procedure. The case ultimately 
came before the Additional District Magistrate of 24 Parganas, who held that the 
proceedings under section 107 of the Code of Criminal Procedure as stated by the 
the Police Magistrate were without jurisdiction. The Additional District Magis- 
trate, however, on his own initiative without any further enquiry téok procee- 
dings against the petitioner in accordance with the provisions of section 107, 
sub-section (2) of the Code of Criminal Procedure. The proceedings thus 
initiated were transferred to the Police Magistrate of Alipore for disposal 1 


Held, that the order by the Additional District Magistrate may be support- 
able under the law ; but before any action was taken and a proceeding drawn 


*Criminal Revision Case No. 384 of 1937, against the order of Rai S. C? Sin- 
ha Bahadur, Additional District Magistrate, Alipore, (24 Parganas), dated the 
a4th April, 1937. 

(1) (1905) 9 C. W N. 898. {2) (1930) L L. R. 52-All. 593, 

(3) (1930) I. L. R. 12 Lah. 457. 
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up and a direction given’ for..the transfer of the proceeding to the Police 
Magistrate, he should have satisfied himself that the cause for initiation of a 
proceeding which existed on and October, 1936 as disclosed in the police report, 
still existed. It was therefore necessary for him to refer the petition of com- 
plaint originally filed to the police for further enquiry and 1eport, and he not 
having done that the case was ‘sent back. 

Application for Revision praying thatthe order of the Addi- 
tional District Magistrate of 24 Paiganas drawing up proceedings 
against the petitioners under section-to7 of the Code of Criminal 
Procedure be set aside or in the alternative the order of trans 
fer of the same to the Police Magistrate of Alipore be quashed. 


Messrs. S. N. Bansrjee, S. C. Zalugdar, Pragas Chandra 
Basu and Biswanath Dhar for the Petitioner, 


Mr. D. N. Bhattacharya for the Crown. 
Mr. Bireswar ad for the Complainant, 
The judgments of the Court were as follows : : 


Guha, J.:—This Rule was issued on the goth of April, 1937 
calling upon the District Magistrate of 24 Parganas to show cause 
«why the proceedings complained of should not be set aside or, in 
the alternative, the order of transfer of proceedings to the Police 
Magistrate quashed or such other order or further orders made 
as to this Court may seem, fit and proper. The proceedings refer- 
red to are proceedings under section roy of the Code of Criminal 
Procedure. 

It appears that proceedings under section 107 of -the Code of 
Criminal Procedure were started on a petition filed before the Sub- 
urban Police Magistrate of .Alipore on the 11th of September, 1936, 
by one Hasanera Begum against certain persons named in the peti- 
tion of complaint, Hamid, Nazir, -Wəzid, Soleman and five or six 
other Goondas whose names are not known. The Police Magistrate 
before whom the petition of complaint was filed on the rrth of Sept- 
ember, 1936, sent the same to the police officer in charge of section 
“Ss” 9or enquiry and report by the 18th of September, 1936. A report 
was submitted by the police on the and of October, 1935, On 
that report the Police Magistrate was satisfied that there was a 
case against the petitioner before this Court and passed an order 
to draw up proceedings against him under section 107 of the Code 
of Griminal Procedure. | 

At one stage the case came up before this Court and in the 
order passed on the rst of February, 1937, discharging the Rule 


issued by this Court, an observation was made that the petitioner 
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could go to the District Magistrate of 24 Parganas who wasin a 
position to decide the question of jurisdiction of the Police Magis- 
trate to initiate proceedings as was raised in the case. The case 
then came before the Additional District Magistrate of 24 Parga- 
nas and he decided the question of jurisdiction by the judgment 
recorded by him on the 24th of April, 1937. The Additional Dis- 
trict Magistrate held that the proceedings under section 107 of the 
Code of Criminal Procedure as started by the Police Magistrate 
were without jurisdiction, The learned Additional District Magis- 
trate, however, on his own initiative took proceedings against the 
petitioner in accordance with the provisions of section 107, sub- 
section (2) of the Code of Criminal Procedure. The proceedings 
initiated by the Additional District Magistrate were, under his 
orders, transferred to the Police Magistrate of Alipore for disposal. 
This Rule issued on the 3oth of April, 1937 was directed against 
the orders aforesaid passed by the Additional District Magistrate 
of 24 Parganas on the 24th of April, 1937. Thereis no question 
that the Additional District Magistrate had jurisdiction to take 
proceedings under section 107 (2) of the Code of Criminal Proce- 
dure. The question for consideration is whether there were mate- 
rials before the Additional District Magistrate on the 4th of 
April, 1937, on which such proceedings could be based. The 
materials on which the Magistrate was prepared to act were those 
supplied by the petition of complaint filed by Haganera Begum on 
the r1th of September, 1936 and the police report dated the and 
of October, 1936. 

The law as it stands provides for a proceeding under section 
107 of the Code of Criminal Procedure being started on informa- 
tion received, if in the opinion of the Magistrate there is sufficient 
ground for a proceeding. The Magistrate has under the law, to 
satisfy himself thata person is likely to commit a breach of the peace 
or disturb the public tranquility as mentioned in section 107, 
before taking action. The object of the provisions contained in section 
107 of the Code of Criminal Procedure is prevention and not 
punishment of offences ; it is intended not to punish persona for 
anything that they have done in the past, but to prevent them from 
doing in future something which might occasion a breach of the 
peace [see in this connection the cases of Sri Xanta Nath Shaka v. 
The Emperor (1); Emperor v. Jiwan Singh (2) and Shadi Lal v, 
The Crown (3)] 


(1) (1905) 9C. W.N. 898. (a) (1930) I. L. R. 52 All. 593. 
(Q (1930) I. L. R. 13 Lah. 457. 


Vou. LXVi.] gion Court. 


On an examination of the case before us from the above stand- 
point, the order directing the initiation ofa proceeding under sec- 
tion 107 of the Code of Criminal Procedure by the Additional 
District Magistrate may be supportable under the law. But before 
any action was taken and a proceeding drawn up and a direction 
given for the transfer of the proceeding to the Police Magistrate as 
was done by the Additional District Magistrate in the case before 
us, he should have, in our judgment, satisfied himself that the cause 
for initiation of a proceeding which existed on the 2nd of October, 
1936 a8 disclosed in the police report, still exists, or in other words, 
the learned Additional District Magistrate must hold that there 
was sufficient ground at present for a proceeding under section 
107 of the Code of Criminal Procedure, It was,in our judgment, 
necessary for the Additional District Magistrate to refer the petition 
of complaint filed by Hasanera Begum on the r1th of September, 
1936, to the police for further enquiry and report. 

In the above view of the case before us the orders against 
which this Rule was directed are set aside ; and we send the case 
back to the Additional District Magistrate for proceeding in accor- 
ance with law, in the light of the observations made in this judg- 
ment, 

Lethbridge, J. :--I agree. 

Rule made absolute ; Case sent bach, 





Before Mr, Justice C. C. Biswas. 


RICHARD BRUCE WHIGHAM TEASDALE 
D. 
FLORENCE TEASDALE,* 


Criminal Procedure Code (Act V of 1898); section 488, clause (4)—Intention 
on the part of the husband to keep the wife with kim, if should be bona- 
fide— Wife having suficient reason to live apart, 


In the absence of a bona fide intention on the part of the husband to main- 
tain the wife on condition of her living with him and on proof that there is 
long neglect and assault by the husband, the claim for maintenance by the wife 
is jMtified and the provision of clause 4 of section 488 Criminal Procedure 
Code, 1298, is satisfied. à 


*Criminal Revision Case No. 671 of 1937, against the order of R. Guptas 
Esq., Chief Presidency Magistrate, Calcutta, dated 21st June, 1937. 
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Application for Revision under sections 435 and 439 of the 
Code of Criminal Procedure, 1898. 

Petition for maintenance under section 488 of the Code of 
Criminal Procedure, 1898 by the Wife. : 


Mr, P. K. Sandell and Mr, Tyotsna Mohan Das for the 
Petitioner. 


Mr. R, C. Bonnesjee and Mr. Manindra Nath M i for the 
Opposite Party. 


The material facts will appear from the judgment. 
Tre judgment of the Court was as follows : 


Biswas, J +—Tbis Rule arises out of a wife’s petition for main- 
tenance under section 488 of the Code of Criminal Proce- 
dure. The Chief Presidency Magistrate made an order on the 
busband to pay maintenance at the rate of Rs. 35 per month 
for the wife and Rs. 15 per month for a child. The ground 
on which the Rule was issued was that the order was passed 
without coming tò a proper finding as to the petitioner’s defence 
under sub section (4). 

Sub-section (4) says that no wife shall be entitled to receive 
an allowance from her husband under this section if she is living 
in adultery, or, if without any sufficient reasons she refuses to 
live with her husband, or if they are living separately by mutual 
consent, Adultery is not alleged, but at the time I issued the 
Rule I was persuaded that the petitioner’s case in answer to the 
wife’s claim was two-fold—that she was staying away from her 
husband without any gufficient reason, and also that they were 
living separately by mutual consént, The Magistrate’s order 
appeared to deal with the first objection, but not with the 
second. É 

The record is now before me, and I have had an opportunity 
of reading the petitions, the depositions and the correspondence, 
and I am satisfied that the case of-living separately by nwtual 
consent had not teen made in the Court below. The parties 
were married on the 6th March, 1931, and there was one issue 
of the marriage, a daughter, in May, 1932. It is common case 
that since their marriage they lived together at 3 A, Chowringhee 
Lane under the roof of the petitions:’s mother-in-law Mis. Whiffen 
until the roth November, 1935. On this date the petitioner” left 
the house to live away from his wife and child. It is also common 
case that he agreed at the time to pay half his salary every month 
to his wife. This would appear from a pencil note which the 
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petitioner admittedly wrote: to her on the same day. This is Ex, 2 
and is in these terms :-~“l’m not coming back. I'll send my 
lorry for my things to-morrow and: would thank you to make over 
the same to my coolies, I will send half my pay every month by 
M. O.” The petitioner says that he was made to write this note 
„by his wife and bis mother-in-law before he left, but the Magistrate 
has refused to accept this story, He finds on the other hand that 
the petitioner sent this note after he left. Be that as it may, 
it is the petitioner’s case now that this note is evidence of a mutual 
agreement to live apart. But this is belied-by the statement which 
he himself filed in showing cause, The burden of his complaint 
in this statement was that he was compelled to leave because of 
the “tyranny” of his mother-in-law. He had pressed his wife 
again and again to “come and live with him ina separate house”, 
but she was too much under the influence of her mother, and 
not only did she refuse,! but reported the matter to the latter, 
and stung by the “insult? he received from his mother-in-law, he 
left the house, or as he puts it, “had to come away”. This certainly 
does not look like “living separately by mutual consent.” Because 
the wife would not live in n separate house with him, -but insisted 
on staying on with him where they were, and he on his part was 
not willing or did not find it possible to comply with her -wishes, 
“I for myself fail to see how this would amount to “mutual consent” 
to live apart from each other. If anything, it shows just the 
contrary. It isno use the-petitioner saying that. he was hoping 
by the step he took to, induce a change of mind in the wife. 
The step he took was hisiown, and neither his hopes nor his fears 
would make it an act to which the wife was an assenting party. 
‘On his own showing, the wife would have him stay on under her 
mother’s roof, and if for any reasons he found this impossible or 
inconvenient, he might plead excuse enough, or even provocas 
tion enough, for his action, but certainly it would not be action 
taken by “mutual consent,” In his evidence, the petitioner makes 
no such categorical case of living apart by mutual consent. All 
` that he saysis that the written statement he has filed represents 
the correct state of things, This does riot carry the matter any 
further. 


I cannot say, therefore, thatthe Magistrate was wrong in not 
coming to an express finding on this particular plea. If it gives 
the petitioner any satisfaction, I would record the finding on the 
evidence and other materials on the record that thete is absolutely 
ho basis for sucha plea. I hold that there’was ho mutual agree- 
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ment between the parties for living separately. There was 
undoubtedly an agreement to pay half the salary as maintenance, 
but this was not, and did not imply, mutual agreement to live 
apart. 

The only other ground which remains is whether the wife 
had any “sufficient reason” for refusing to live with her husband. 
This part of the case was gone into by the learned Magistrate, 
and his findings amount to this thatthe “past conduct” of the 
petitioner and the “circumstances in which he left her’, taken 
along with “the long period they have lived apart”, constituted 
“sufficient reason.” He did not put it inso many words, using 
the terms of the section, but you do not require ipsissima verba 
to express the finding. The learned Magistrate said enough to 
show that the wife had sufficient reason for refusing to live with 
the petitioner. He said, first, that there was nothing before bim 
from which he could conclude that the petitioner was ever in 
the past anxious that she should come away from her mother to 
live with him; secondly, that the petitioner’s present offer was 
not dona fide, but made simply with the object of escaping liability, 
and finally, that the petitioner “used to neglect her and treat 
her badly, until on roth November, 1935, he finally left her 
after assaulting her.” If this is not a finding of “sufficient 
reason” within the meaning of sub-section (4),I do not know 
what is. 


The Magistrate’s order was, therefore, perfectly right, and the 
Rule must be discharged. The petitioner will pay 2 gold mohutrs 
as costs of the Rule to the opposite party, 


P, Re Rule discharged, 


Vor, LXVI,] HIGH COURT, 
CRIMINAL REFERENCE. 


Befors Mr, Justice C. C. Biswas. 


TARI BALA SUKLABAIDYA 
a 
KABAL RAM SUKLABAIDYA,* 


Maintenance, claim of, by wife—Claims subsequently cancelled on further 
petition by kusband—Such order of cancellation, if has retrospective 
operation =Criminal Procedure Code (Act V of 1898), Section 488, 

An order of cancellation of the claim for maintenance takes effect from the 
date of the order and has no retrospective operation. 


So wherea wife got an order directing the husband to pay maintenance 
to his wife but subsequently the husband got the order cancelled op the ground 
that the wife was living in adultery : 


Held, that the order of cancellation would take effect from the date of 
the ordet and could not affect the maintenance previously claimed. 

Reference under section 438 of the Code of Criminal Pro- 
cedure, 


The material facts will appear from the following. 
Reference. 


“I, Brief statement of facts :-— 


“Taribala Suklabaidya is the wife of Kebalram Suklabaidya, On 
being ill-treated by her husband, she left his protection and took 
shelter under one Bharat who isa relation of hers, Subsequently 
she brought a maintenance case under section 488, Criminal 
Procedure Code, against her husband, being Case No. 84 of 1934, 
and the Magistrate was pleased to grant her a maintenance 
allowance of Rs.5 per month on 15th August 1934. During 
the pendency of this case, the husband brought a charge under 
section 497, Indian Penal Code, against one Rajendra, alleging that 
he was living in adultery with his wife Taribala Suklabaidya, His 
case ended in conviction of Rajendra, but there wasa reference 
by the Sessions Judge to the Hon’ble High Court and the refe- 
rence was accepted, and the sentence was set aside on 6th March, 
1935. After that some attempts were made to collect allowance 
money from the husband and it was successful to a certain extent, 


* Criminal Reference No. 93 of 1937 by H. Bangrfee Esq, Additional 
Sessions Judge of Sylhet, dated the 17th Jyie, 1937. 5 
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Afterwards the husband filed a petition before the Additional 
District Magistrate of Sylhet under section 483, clause (5), pray- 
ing for cancellation of the order of maintenance on the ground 
that his wife was living in adultery with Rajendra. This allegation 
was proved, and so the Magistrate cancelled the order of allowance 
under section 483, Criminal Procedure Code. Taribala, however, 
claimed payment of dues regarding allowance of her maintenance 
till the date of the order of cancellation, The learned A, D. M. 
disposed of the petition in his order dated 13th March, 1937, 
recorded in the order sheet of Case No. 84 M of 1934. His 
order was to thiseffect; “The defaulter still owes the petitioner 
the amount for the period prior to this order (cancellation)? He 
then ordered issue of notice on the husband to. show cause why 
he should not undergo imprisonment for non-payment of main- 
tenance allowance, This order was passed by Mr. S.’Goswami. 
On the subsequent date of hearing which is and April, 1937, 
Mr, L. M. Shome had eucceeded ag the A. D. M. to Mr. Goswami. 
After hearing the parties he passed the following orders: “The 
order granting maintenance has already been set aside. So no 
arrear maintenance can now be realised. The case is struck 
off,” ae , 
“IL Orders sought to be set aside :— 

“It is proposed that the order passsed subsequently by Mr. 
Shome on 2nd April, 1937, should be set aside, 

“ITI, Grounds on which an érror on a point of law exists :— 

“It may be seen that the order dated’ 13th March, 1937, had 
already decided the point whether Taribala Suklabaidya was 
entitled to receive the arrear allowance prior to the date of can- 
cellation of the maintenance allowance under section 4&8, Criminal 
Procedure Code. This order allowed her this’ arrear allowance, 
and as such it may be treated asa final order or judgment on this 
point. The and order passed by the succeeding Magistrate dated 
and April, 1937 clearly modifies and sets aside the previous opder. 
It thus amounts to revising the final order -of the Magistrate 
himself or modifying it by himself. The Criminal Procedure Code 
by the provisions of section 365 does not authorise any Court 
to alter its own judgment,- It may be noted thata final order 
under section 488, Criminal Procedure Code, has been held to be 
a judgment within the meaning of this section (vide a1 C., W?N. 
384) This section limits the power of a Court regarding modi- 
fication .of its Judgment. only to the correction of clerical errors. 
The, present modification cannot be explained as correction of 


Von. LXVI] HIGH COURT, - 


clerical error a8 it substantially a revision of the final òfder, Under . 


the circumstances, ‘the alteration of the final order as passed on 
13th March, 1937, by the same Magistrate in a subsequent order 
on and April, 1937, is illegal and against -the provisions of 
law. 

“TV, Recommendation of the Sessions Court :— 

“ It is therefore recommended that the orders passed on and 
April, 1937, by Mr. Shome be set aside or such other orders be 
passed as the Hon’ble Court may think fit.” 


Mr, Anil Chandra Roy Choudhury for the Crowa, 
The judgment of the Court was as follows : 


This isa Reference made by the Additional Sessions Judge of 
Sylhet under section 438 of the Code of Criminal Procedure, 


An order was made in this case against a person under section 
488 of the Code of Criminal Procedure directing him to pay 
maintenance to his wife at the rate of Rs. 5 per month. The order 
was made on the 15th August, 1934. Thereafter the husband 
applied for cancellation of the order under sub-section (5) of the 
section on the ground that the wife was living in adultery. This 
was proved, and the order was cancelled on the 13th March, 
1937. It appeared that the husband still owed the wife main- 
tenance for several months up to the date of the cancellation. 
Attempts to realise these dues by distress warrant had failed. On 
the application of the wife, the Additional District Magistrate 
Mr. S. Goswami, while cancelling the maintenance order, made 
‘an order on the same date calling on the husband to show cause 
why he should not be sentenced to imprisonment for default in 
payment of the arrears. This was done under sub-section (3). 
This notice to show cause was made returnable on the 2nd April, 
1937. On this date the then Additional Magistrate Mr, L. Shome 
passed the following order :— 

“e Heard lawyers of both parties. The order granting main- 
tenance has already been set aside. So no arrear maintenance 
can now be realised. The case is struck off.” 

Against this order the wife moved the Additional Sessions 
Judge, and he has made the present Reference. 

$ I haye no doubt the order must be set aside, but not on the 
ground stated by the learned Judge. He thinks that by his order 
of the and April, Mr. Shome was seeking to “alter or review” the 
order of his predecessor made on 413th March, and that this could 
not b3don3 unier se:tion 369 of the Code. He cites the cage 
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of Nanda Narain Newary. Manmaya Kamini (1), to show that 
a final orderin a proceeding under section 488 is in effect, if not 
in terms, a “judgment” within the meaning of section 369. Whether 
this is so or not,—and so far as I have been able to make out, 
this decision stands alone-—I am not sure that Mr. Goswami’s 
order was a final order at all. He no doubt stated—“the defaulter 
still owes the petitioner the amounts for the period prior to this 
order” (i. e. the order of cancellation), but this was really the 
wife’s exparfe statement on which the notice to show cause was 
issued. The real order was that issuing the notice, and certainly 
it was not a final order. 


In showing cause it was no doubt open to the husband to 
show that no maintenance was due. This he could do by 
showing that the dues had been paid up or were not payable. 
Apparently he made the point thatthe fact that the order for 
maintenance was cancelled had put an end to his liability even 
in respect of the arrears, and Mr. Shome was persuaded to accept 
this view. This is where the learned Megistrate went wrong. 
An order ‘of cancellation takes effect from the date of the order 
and has no retrospective operation, It cannot, therefore, affect 
the arrears due up to the date of the order, See Bhag Sultan v. 


“Mohammad Akbar Khan (2). 


On this ground I accept the Reference, and set aside the 
order of the znd April, 1937, and direct that the Magistrate shall 
deal with the matter in accordance with law. 


Reference accepted, 


(1) (1,16) a1 C. W. N. 344. 7 
(2) (1930) go Cr. L. J. 719; (1930) A. I. R. Lah. 99. 


Vor. LÉVÍ.] HIGH CouRT. =" 
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Before Mr, Justice J. R, B. Cunliffe and Mr, Justice ; 
A. G. R. Henderson. 


KHIDIR AND OTHERS 


l 
V. 


THE KING-EMPEROR.* 


Trial by assessors, if bad—Charge under, section 302 of the Indian Penal 
Code (Act XLV of 1860), subsequently converted into a charge under section 
302 read with section 120B—Trial bad—Evidence of approver, tf to be 
judged. 

In this case five persons were tried, three for murder and two for abetment 
of it, In the committing Magistrate’s Court charges were framed accordingly. 
In the Sessions Court the Public Prosecutor withdrew all these charges and 
charges under section 302-1208 of the Indian Penal Code were framed aguinst 
all the accused and the trial proceeded with the ald of assessors. The Sessions 
Judge convicted all the accused undet section 302-120B of the Indian Penal 
Code: 


Held, that the procedure adopted by the Judge was wrong and the accused 
should have been ttied with the aid of a jury. 


Where a charge of conspiracy depends entirely on the evidence of the 
approver the proper course is ‘to see whether the approver’s story Is worthy 
of credit or not. It will be adopting a wrong course if the credibility of such 
an approver has to be based oncorroboration, The method to be adopted in 
such a case Is to see whether the evidence of the approver can be accepted or 
rejected as worthless, 


Appeal under section 410 of the Code of Criminal Procedure ‘ 


by the Accused, | 

The material facts will appear from the judgment, , 

Messrs, Khundkar end Nirmal Chandra Das Gree for the 
Crown. 

The judgment of the Court was as follows ¢ 

*tendersot, J. :—The appellants have all been convicted of an 
offence punishable under section 362 read with 140 B of the Indian 
Penal Code on the allegation that they conspited to murder one 
Syed Asgar Hossain, the husband of the appellant Basaton. 
There is no reason to suppose that that unfortunate man was not, 
in fact, murdered. The only question we have now to consider 





*Crimtoal Admitted Appeal No. 679 of 1936, (undefended) against the order 
of K.C. Chunder, Esq., Sessions Judge of Assam vaniy Districts, dated the 
Eth July, 1986. 
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definitely is whether this conviction can be supported. The appeal 
is on fact as well as on law. 

In view of the order which we are going to make, I do not 
propose to discuss the evidence in any detail. Suffice it to say 
that the prosecution put forward a sirong case on circumstantial 
evidence of murder against three of the appellants, It is also 
suggested that the other two had abetted that murder. There can 
be no doubt that any tribunal, which on this evidence refused to 
convict of murder but convicted of conspiracy, would be doing 
something which was both unreasonable and perverse, It is trans- 
parent that the case is one which should have been-tried by a Jury 
on a charge of murder. a 

It is interesting to note that the Committing Magistrate took 
the straightforward and common sense view of the case. He 
framed charges of murder against some of the appellants and abet- 
ment of murder against others. When the case came on for hearing 
in the Court of Sessions, the learned Judge at the request of the 
Public Prosecutor jettisoned these charges altogether and substitu- 


ited for them the present charge under section 120B, The result 


was that the appellants, instead of being tried by a Jury, were 
tried by the learned Judge himself sitting with assessors. Now, 
whatever view we were to form of the value of the evidence of 
the approver, it would be very difficult to say thatthe appellants 
had been properly tried when they were deprived of a trial by a 
Jury by a manoeuvre of this kind. 

The learned Judge tightly pointed out that the charge of 
conspiracy depended upon the evidence of the approver. He 
gave very strong reasons for viewing that evidence with the gravest 
suspicion, but he came to the conclusion that inasmuch as there 
was corroborative evidence, it did not matter much whether the 
approver was telling the truth or not. Now, in my opinion, in 
doing this, he approached the case from a wrong point of view. 
He should have just made up his mind whether he was going to 
believe the approver and if he ‘thought that the approvers evi- 
dence was unsatisfactory and suspicious, he should have dis 
believed it altogether, Had he done so, he would probably have 
found that the present charge was not proved. 

We have been through the evidence of the approver and we 
have no hesitation in rejecting it as entirely worthless, The sfory 
which he tells cannot possibly be the whole truth. The only 
thing which he pretends to have any personal knowledge about 
is the disposal of the corpse after the murder had been committed. 


Vor, LXVLJ HIGH COURT, 


He asks us to believe that although he was extremely reluctant 
to have anything to co with the affair and although he had to be 
threatened in order to induce him to go at all, the appellants took 
him practically by force without troubling to find out in advance 
whether he would treat the proposal to murder the deceased 
favourably or not. The prosecution cannot pretend that. he 
had any motive to take part inthe murder. His own story was 
that he had been offered a sum of Rs. zo for the assistance which 
he was to render, Now I can well understand that it the appel- 
ants conspired to murder the deceased, they might adopt one 
of two methods; They might either decide to do it themselves 
or they might arrange to engage the services of a hired assassin. 
If they did the latter, they obviously would not have been pre- 


sent at the actual scene of the murder. The approver’s story is, 


a ridiculous combination of these two methods. He did nothing 
at all. His story is that he was merely sitting by a pond where 
the murder was actually .committed. The services which he 
rendered to the conspirators were obviously not worth any pay- 
ment at all and it is absurd to suppose that they would take him 
into the conspiracy at the risk of his knowing of it and being 
unwilling to carry it out. His whole deposition is so ridiculous 
that he cannot believe a single word of it, The foundation 
of the learned Judge’s conviction is gone and it cannot be 
supported. 

We shall, thereupon, allow the appeal and set aside the come 
victions and sentences, There is ‘practically no evidence against 
_Basaton Bibi and Hajrat. In fact, in the case of the latter the 
only evidence is that he threatened to murder the deceased. We 
direct that they be acquitted and set at liberty immediately. 

With regard to the other three appellants viz., Khidir, Megon 
and Abbas, we direct that they be retried on a charge of murder 
by a Jury. They will be detained as under-trial prisoners, pending 
the gesult of the retrial, ; 

Cunliffe, J. :—Iam of the same opinion and desite to as 
sociate myself as closely as possible’ with what my learned brother 
has said with reference to the altered conspiracy charges put 
forward in the Court of the learned Judge. It seems to me that 
the facts revealed here show that this case was really the 
apdtheosis of the conspiracy trick which isso beloved apparently 
by the prosecuting authorities in Bengal, This -trickery on the 
part of the prosecution, thank goodness, very seldom succeeds 
under the vigilant procedure of our crimifial system. ` But f 
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consider that the learned Judge is also somewhat to blame for 
having accepted the suggestion of the prosecution to put forward 
the conspiracy charges and thereby deprive the accused of their 
right of trial by a Jury. Iagree with the order proposed by my 
learned brother which, when it is carried out, will properly fulfil the 


. requirements of a fair trial on the prima facie facts revealed in the 


committing Court. 


. Appeal allowed: 
POR Retrial of three 
out of five appellants ordered, 


a 


APPELLATE CIVIL. 
Before Mr. Justice R: E, Jack, 


KOKARAM BAIRAGI alias SRIMANTA ->ò 
BAIRAGI AND OTHERS 


a 


KUMAR BIMALENDU ROY.* 


Rent suit—Flot appertaining to the estate under partition—Estates Pay» 
tition Act (V B.C. of 1897), principles of— Question by way of defence in 
rent suit that the plot does not appertain to Kheraj, tf can be ratsed. 

Where it appeared that a plot was within a Towzi which was included in 
the estate which was partitioned, the question whether that plot-appertained 
to Khera} Mahal or Lakheraj Mahal was to be decided by the Partition Officer 
and it would be wrong to allow such question to bs raised by way of defence in 
arent suit after it had been allotted to plaintifs share: Satish Chandra 
Chatterjee v. Kali Charan Choudhury (1) applied. * 


Appeal by the Defendants. - 
Suit for recovery of rent. 
The material facts will appeat from the judgment. 


*Appeal from Appellate Decree No. 1550 of 1938, against the decree of P. C. 
De., Esg., District fudge of Rungpur, dated ajth May, 1935, reversing that 
of j. C. Chatterjee, Esq, Munsiff, rst Court, Kurigram, dated the 17th 
Deceriber, 1934. 

-  (r) (1923) 49 C, W, N, gai: 

e. « 
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Messrs. Hemendra Chandra Sen and Satyendra Chandra Sen 
for the Appellants, . 


Dr, Raithabinode Pal and Mr. Premranjan Roy Chaudhury tor 
the Respondent. 


The judgment of the Court was as follows $ 


This appeal arises out of a suit for recovery of arrears of rent 
at the rate of Rs. 31-rgas per annum for the years 1337 to 1340 
B.S. The case of both parties isthat the lands for which the 
rent is claimed are situated in Mousa Pairadanga within Towzi 
No. 204. There was a partition under the Estates Partition Act 
between the plaintiff and his co-sharers and by that partition the 
land in suit was allotted to plaintiffs share, The defendants 
maintain that they hold only 3th share of the lands described in 
the plaint at a rental of Rs. ro-8 per annum under one Prativa 
Bala and that the lands appertain to a Brahmattar within the 
fowst and were not included in the partition proceedings. The 
Jatwara papers show that the land isa part of the Kheraj Mahal 
of the estate bearing Towzi No. 204. The plaintiff has raised a 
preliminary objection that the defendants cannot raise this objet- 
tion by way of defence in a rent suit, In support of this conten- 
tion reliance has been placed on the decision in the case of 
Satish Chandra Chatterjee vw. Kali Charan Choudhury (1), The 
Trial Court dismissed this preliminary objection on the ground 
that the ruling on which the plaintiff relied was a decision under 
section 81 of the Act. The Trial Court also held that section 
11g of the Act has no application inasmuch asthe dispute is as 
to whether the defendants’ land appertain to Kheraj Mahal or 
Lakhiraj Mahal is a matter which should be decided by the 
Partition Officer under sections 46 and 47 of the Act and any 
person affected by such an order under sections 46 and 47 of 
„the Act would not be precluded from bringing a suit as such 
an order would not be affected by the provisions of section 119 
which lays down that no orders made under certain sections of 
the Act shall be liable to be contested or set aside by suit in any 
Court or by any means other than those expressly provided in 
the Act. It seemsto be not very important to decide in this 
case whether the matter was dealt with by the Partition Officer 
under section 88 or under section 46 and whether by section 
119 the Act appliss inasmuch as the principles of the decision in 


(t) (1923) 29 C. W. N. ai. 
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the case of Satish Chandra Chatterjee v. Kali Charan Choudhury 
(1) seem to apply; and it would be quite wrong to allow this 
question to be raised in defence ina rent.suit, .It is admitted 
that the disputed plot is within Towzi No. 204, and as such was 
included in the estate which was partitioned. This has also 
been found by the lower Appellate Court. Therefore if there 
is any question about the suit land being within a Mahal paying 
‘any rent of not it should have been decided in the partition 
proceedings and on the principle enunciated in Satish Chandra 
Chatterjee’s case (1) it cannot be raised by way -of GERDER in this 
rent suit, ' 


However the lower Appellate Court has not decided as to 
what is the rent due from the defendants and the case must 
therefore be ‘sent back to the lower Appllate Court for a decision 
of that question. 

The result ig that I hold that the relationship of landlord and 
tenant. between the parties is established and the defence is 
precluded from setting up any Brahmattar right in this suit. 
The only question to be decided by the lower Appellate Court 
is what is the amount of rent payable to the plaintiff by the 
defendant, 

- Coats wil abide the result. > - $ 
: : Case remanded, 
aj (193) 29 C, W. N. 321s 
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Present: Lord Wright, Sir George Lowndes and 
Sir George Rankin. 


BALASUBRAHMANYA PANDYA THALAIVIAR 
v. 


M. SUBBAYYA TEVAR AND ANOTHER, 


[ON _APPEAL FROM THE Hion COURT OF JUDICATURE 
| AT MADRAS.] 


Adoption—Association by kusband of wife with himself in adoption of son— 
Death of husband=~Death in infancy of adopted son—Whether widow 
impliedly authorised to adopt another son. 


Succession —Mitakshara School'~ Rival claims by two atma bandhus of different 
degrees of relationship to propositus —Greater religious efficacy of remoter 
bandku—Whether proximity or religious efficacy proper test—Right of 
succession.—Court of Wards—Will made by ward without previous con- 
sant of Court—Subsequent confirmation by Court after death of testator 
and release of property —Validity—Court of Wards Act f. Madras) 1902, 
section 34. 


The rule affirmed by the Judicial Committee of the Privy Council in 
Vedachsla Mudaliar v. Subramania Mudaliar (1) “that as between bandhus of 
the same class the spiritual benefit they confer upon the propositus is as stated 
in the Viramlitrodaya a ground of preference ”’? does not make spiritual benefit or 
teligious efficacy the sole test of succession as between bandhus of the same class, 
to the exclusion of that of proximity of degree. The effect of that rule is only 
to make the question of religious efficacy an admissible test. The principle laid 
down in Fatindra Nath Roy vi Nagendra Nath Roy (2) that the test of religious 
efficacy is only to be invoked when that of proximity of degree has failed (t.¢, 
where the rival claimants are of equal degree) is neither antagonistic to nor 
inconsistent with the decision in Vedachela Mudaliar v. Subramania Mudaliar 
(1). Accordingly, where two atma bandhus of different degrees of relationship 
to a propositus claimed rights of succession to him, and the remoter atma 
baņdhu would by his religious | offerings confer more benefit than the nearer on 
the propositus in the other world : 


Held, that the atma bandhu nearer in degree to the propositus was neverthe- 
less entitled to succeed. 


The power given to the Conrt of Wards by section 34 of the Madras Court of 
Wards Act, 1902, where the estate of a testator is in its hands, to confirma 
wil made without its Previons consent is exercisablé after the death of the 
testator or after the Court of Wards has given up possession of the estate,' for 
the section, in giving that power, fixes n no time limit within which the confirma- 


tion must be given, 
(J 


{1) (1921) L. R. 48 I. A, 349. (2) (1931) L. R. 58 1. Ag 972, 
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Consolidated Privy Council Appeals Nos. 84 and 113 of 1936 
from judgment and decrees of the High Court, Madras, ( Ramesam 
and Stone, J7.), dated April 2, 1933, affirming a decision of the 
District Judge, Tinnevelly, dated January 3, 1929. 

Dunne, K. C. and Subba Row for Balasubramania, the Appellant: 
It is submitted that Balasubramauia ought to be preferred because 
he is of the same class (atma bandhus)as the respondent Subayya. 
That being so, religious efficacy is the sole test of the right to suc- 
ceed. The present case is admittedly indistinguishable from Jattndra 
Nath Roy v. Nagendra Nath Roy (supra ) (x), but that decision is 
itself inconsistent with the reasoning of Lhe Board in Vedachela 
Mudaliar v. Subramania Mudaliar (2). In that latter case, the 


~ Board affirmed rules of succession which had been propounded in 


Muttusami v. Mutlukumarasami (g). The last of those rules laid 
down that as between bandhus of the same class the spiritual bene- 
fit which they confer is a ground of preference. The‘affirmation of 
tbat rule has made spiritual benefit the sole test as between mem- 
bers of the same class. Among cognates, tbe result of that rule is 
that religious efficacy displaced blood relationship as a test. 

Leslie De Gruyther, K. C. and C. Sidney Sinith, for Subbayya 
Tevar the Respondent: The law of the Mitakshara governs tle 
tights of the parties in this case, and according to that law a mater- 


` nal uncle is closer to the grofositus than is the father’s sister’s sor. 


Referred to Mayne’s Hindu Law. The test of religious efficacy is 
subordinate to the rule of consanguinity. In ZLekshmanammal v, 
Tiruvengada Mudali (4), a sisters son was preferred to a sister. 
The sister's right to inherit was recognised, but her son was pre- 
ferred on the ground that males are to be preferred to famales. In 
Muttusami v. Mutiukumarasami (3), a maternal uncle was preferred 
to the son of a father’s paternal aunt, i.e. an atma bandhu was 
preferred toa pitri bandhu. In that case, at p. 30, certain rules 
of succession were laid down. In Balusawmi Pandithar v, Narayana 
Raw (5), a sister's son’s son was preferred fo a maternal uncle’s gon. 
Both were atma baadbus, but the former was nearer, - Reference is 


. made there to the doctrine that, among bandhus of the same class, 


preference may be found in the spiritual benefit conferred. It 
would not be safa to say that that doctrine can never be applizd, 
but it shouid not be applied in any way so as to derogate from the 

(1) (1931) L. R. 581. A. 372. ° 

(2) (1921) L. R, 481. A. 349. 

(3) (1892) I L. R. 16 Mad. 23 

(4) (1882) I. L. R. 5 Mad. 241. 

(5) (1897) 1, L..R. 20 Mad. 312. 

e > + S 
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basic principles in the Mitaksiara liw of inherilanc2, particularly 
the principle that the nearer in line is to ba preferred to the remo- 
ter, Again, in Appandai Vathiyar vy. Bagubali Mudaliar (1), a 
mother’s sister’s son was preferred toa maternal uncle's son; both 
b:ing atma bandhu, Tne question there was as to the order of 
succession as between bandius of the same class. Propinquity was 
held to be the sole test under the Mitaksbara, and the argument in 
favour of the test of religious efficacy was rejected. Refer- 
red to Pedda Rami Reddi v. Gangi Reddi (2) ; Kalimuths Pillai 
v. Ammaniuthy Pillai (3). Vhos2 were casesin which Vedachela 
Mudaliar v, Subramania Mudatiar (4) was relied on or followed. 
In that case a maternal uncle was preferred to a paternal aunt’s son’s 
son both being atma bandhus, and the rules laid down in Muttu- 
sami y, Muttukumaras uni (5) were approved. In Jatindra Nath 
Roy v. Nagendra Nath Roy (6), where a father’s halfsisters were 
preferred to a mother’s sisters sons, both sets being atma bandhus, 
and in equal degrees of propinquity, the test of religious efficacy 
was resorted to. T 

Their Lordships’ judgment was delivered by 

Sir George Lowndes:—In thess consolidated apperls the 
main question to be decided is as to the right of succession to the 
Uttumalai Estate situated in the Tinnevelly district of the Madras 
Presidency. There are now three claimants each of whom filed 
seprirate suits in assertion of his claim and has appeared by counsel 
before the Board in support of it. They are respectively :— 

1. Navanithakriskna Marudappa Tevar, who claimed by adop- 
tion to the father of the last male holder. He will be referred to 
for convenience as the “adopted son”; 

2. Subbayya Tevar, and 

3. Balasubrabmanya, 
each of these last-mentioned denying the validity of the adoption 
and claiming tc be the nearest sapinda of the last male holder. 
There were other claimants in the Indian Courts and other parties 
to the suits, but none of them have appeared before the Board 
and they may be disregaided for the purpose of these appeals. 

The following pedigree sets out the position of the respective 
parties :— 

gp (1910) L L. R. 33 Mad. 439. 
(2) (7924) I L. R. 48 Mad. 722. 
(3) (1934) L L. R. s8 Mad. 238. 

(4) (igat) L. R, 48 1. A. 249. 

(5) (1892) I, L. R, 16 Mad. 23. (6) (1931) £. R. 581. A, 372 
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Navanitha II, the last male owner, was duly adopted by 
Irrudalaya and his second wife Minakshi to the exclusion of the 
first wife Annapurni, and after his death his adoptive mother 
Minakshi (hereinafter for convenience referred to as the “Ram”) 
was held entitled to succeed for a Hindu widows’ estate [see 
Annapurni v, Forbes (t)]. In rgor she handed over the manage- 
ment of the Uttumalai Estate to the Court of Wards, who remained 
in possession until her death in 192r, when the disputed succession 
opened. On the 28th January, 1920, the Rani purported to 
adopt Navanitha HJ. She also made certain testamentary dis- 
positions in his favour which are disputed by the other claimants 
and which will be considered by their Lordships in a later part of 
this judgment, 

As regards the main question, the succession to the estate, it is 
obvious that if the adoption of Navanitha III is valid no other 
question will arise. Their Lordships will, therefore, proceed in the 
first instance to deal with his claim, 

The factum of the adoption, though at first in dispute, is now 
admitted, but, under the interpretation of the Mitakshara law as 
generally accepted in the Madras Presidency and by which the 
parties are governed, it would only be valid if made under the 
authority of the lady’s husband, or failing that, with the assent 
of his kinsmen. In the present case the express authcrity of the 
husband was alleged, but it has been negatived by both Courts 
in India, and in accordance with the established practice of the 
Board these concurrent findings on what is a pure question of fact 
must be held conclusive. 

It was, however, contended in the Indian Courts that in the 
circumstances of this case, an implied authority should be inferred. 
The argument was that the association by Irrudalaya of the Rani 
with himself in the adoption of Navanitha II (the last male holder) 
which put her in the position of his adoptive mother, necessarily 
implied authority to make a second adoption if the fir:t boy died 
(as he did) in infancy. 

This contention was repelled by the Indian Courts. Both 
the District Judge by whom the suits were tried and the High 
Court on appeal held that the mere association of one wife in an 
adoption by the husband was no indication of an authority to her 
to*make a second adoption, They therefore held that the adoption 
of Navanitha III was without authority. 


(1) (1899) L. R. 26 I. A. 246, 3 
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There is nothing to show that the husband ever contemplated 

a second adoption or that he was prepared to leave the selection 

of another boy to his wife. Their Lordships are not laying down 

that the requisite authority must necessarily be express, but they 

agree with the District Judge that “in order to constitute an implied 

-authority there must be circumstantial evidence of a cogent charac- 
ter,” and tbey are satisfied that no such evidence was forthcoming 


` in the present case. 


Whether a particular intention can be inferred from a parti- 
cular set of circumstances is, their Lordships think, rather a 
question of fact than of law, and on this question the Courts in 
India have concurred in their findings. But apart from this 
their Lordships see noieason to differ from the conclusion at 
which they airived. 

A further question was debated inthe Indian Courts as to 
the necessity of the consent of the Court of Wards to the edoption, 
but having regard to what has been said above, it is not now 
material to discuss it. 


No assent of kinsmen is alleged, but in the plaint a somewhat 
novel point was taken, that there being no agsstes of Irrujalaya 
in existence at the time of the adoption, whose assent could be 
sought, the lady had an inherent authority to adopt of her own 
volition, An issue was raised asto thisin the tiial Court but 
the contention was subsequently abandoned. It found no place 
in the argument before the High Court and is not referred to in 
the printed case filed on behalf of the adopted son bafore the 
Board, but the contention is sought to be revived before it by 
his Counsel. Their Lordships would not be prepared to hold on 
the authorities that the only kinsmen whose assent need be sought 
are the agnates, noris there any evidence as to what sapindas of 
Irrudalaya were in existence at the date of the Rani’s adoption. 
Their Lordships think, moreover, that it would be equally difficult 
for them to hold that under the Madras law there would be any 
residuary power in the widow to adopt in the absence of sapindas, 
but the contention was so clearly abandoned in India that it is not 
necessary to consider it further. 

For these reasons their Lordships are of opinion that the judg- 
ments of the District Judge and the High Court on the claim of 
the adopted son to the estate were right and that his appeal uon 
this part of the case fails. 

Their Lordships now turn to the contentions of the other two 
claimants, Subbayy and Balasubrahmanya. They are respectively 

e 
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the mother’s brother, and the son of analleged half sister of the 
father, of the last male owner. 

The marriage of Gomati (see the pedigree above) to Navanitha I 
is not admitted. The District Judge held that it was not proved 
and the High Court did not think it necessiry to decide the ques- 
tion a3, assuming it to be dstablished, they affirmed the superiority 
of Subbayya’s claim. Their Lordships for the purpose of this 
judgment will make the same assumption. 

Both of these claimants admittedly belong to the class of 
cognates known to the Hindu law as afma dandkhus, i. e., cognates 
of the propositus (the last male owner) who have precedence in 
questions of succession oyer itri bandhus, i, e. cognates of bis 
father, and matyi bandhus the cognates of his mother. The ques- 
tinn between the claimantsiis as to the rights of such afma dandhus 
inter st. Ttis not disputed that Subbayya asthe maternal uncle 
is a step nearer in degree to the propositus than the rival claimant 
eg father’s sister’s son, But forthe latter it is contended that 
nearness in degree i3 no test as between afma bandhus, and that 
the sole criterion should be religious efficacy, i, e. which of the 
two claimants would by his religious offerings confer most benefit 
upon the propositus in the other world, and it is admitted that 
upon this test Balasubrahmanya’s claim would prevail. The ques- 
tion between them therefore seems to bea clear cut one, namely, 
which of the two is the proper test to apply. 

At first sight it would Appear that the question is covered by 
the direct authority of the Board [ Jatindra Nath Roy v. Nagen- 
dra Nath Roy (1) ]. In this case it was laid down that the test 
of religious efficacy was applicable between atma bandhus only 
when the parties were equal in degree. 

At the time the District! Judge gave his judgment this case had 
not come up tothe Board, but a decision given ten years previ- 
ously [ Vedachela Mudaliar v. Subvamania Mudaliar (2),] in 
whieh a question as to the right of succession between Fatma 
bandhus was discussed, was before him, and relying upon it and 
upon the view taken in Mayne’s Hindu law he held that Subbayya 
was the preferential heir. 

It was not until six years later—a delay which their Lordships 
greatly regret—that ths appeal was heard in the High Court, and 
by that time the report in -Jatin7sa’s case (1r) was available. The 
learned Judges thought that any possible doubt as to the rule 

(1) (1931) L. R. 581 A. 372. . 
(2) (1921) L. R. 481. A 349 e 
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P.C. to be applied was set at rest by this later decision, and they 
1937- accordingly affirmed the judgment of the District Judge on this . 
wt . 

Balasubrahmanya Point. ; 

Pandya Thalaiviar Balasubrahmanya has nevertheless appealed to His Majesty 


M. Subbayya Tevar. in Council against the rejection of hisclaim. In his petition to 
Fars the High Court for leav2 to appsal it was urged that the learned 
Judges of the High Court had misinterpreted Jatindra’s case (1). 
` But before their Lordships, Mr. Dunne, with characteristic courage, 
admits that he cannot distinguish it, but attacks the decision 
as unsound and in conflict with the reasoning in the earlier case 

(Supra) (2). 

It might be sufficient in the present case to say that the ques- 
tion is clearly covered by the latest decision of the Board, but 
in view of the able argument of Mr. Dunne it may perhaps ba 
desirable to examine the position a little more closely. 

The argument put shortly is that in Vedachela v. Subramania 
(2), in which the contest wis between the father’s sister’s son’s 
son and the maternal uncle, the Board expressly affirmed certain 
rules which had been enunciated by Muttusami Ayyar J. in a 
previous Madras case [ Muttusami v. Muttukumarasamt, (3) 4} 
The last of these rules wag “that as between bandhus of the same 
class the spiritual benefit they confer upon the propositus is as 
stated in the Viramitrodaya a ground of preference.” The 
affirmation of this rule, it was contended, made sipritual benefit 
the sole test as between members of the class aad treated near- 
ness of degree as irrelevant. Mr. Dunne admitted that agnatic 
succession under the Mitakshara law as interpreted in Madras 
depends solely upon proximity of blood connection, ani that the 
Bengal doctrine of religious efficacy has no application, but he 

í claimed that the rule quoted above established that among 
cognates the exact opposite was the case, i. e., that proximity of 
blood relationship went out altogether and religious efficacy came, 
in as the sole test. . 

Their Lordships think that such a change over would be, to 
say the least of it, remarkable. Mr. Mayne, ina passage tbat has 
often been quoted before the Board, after a detailed discussion of 
the Bengal law, says (section 509) :— 

“When we go a stage back to the Mitakshara, and still more 
to the actual usage of those districts where Brahmanical i: fluence 
was less felt, the whole doctrine of religious efficacy seems to 


(1) (1931) L. R. g8 I. A. 372. (2) (1921) L, R. 481. A. 349. 
2) (1892) I. L. R. 16 Mad. 23 (30). 


Sir George Lowndes. 


Vou LXVL] PRIVY COUNCIL, 589 


disappear. Inthe chapters which deal with succession, the Daya- 
Bhaga and the Dayakrama Sangraha appeal tothat doctrine at 1997+ 
every step, testing the claims of rival heirs by the numbers and S 
nature of their respective offerings. The Mitakshara never once Pandya Thalaiviar 
alludes to euch a test.” i 

It is also clear that, the Viromitradaya, Ch. ILI, pt. VII (5), 
which isthe principal authority for the well recognised priority. of 
atma bandhus over the two other classes, clearly bases it on prò- 
pinquity. Their Lordships think therefore that it would be impos- 
sible to say that under the Mitakshara the principle of propinquity 
does not apply beyond agnatic succession, 

A reference to the jidgment delivered by Mr. Ameer Ali in 
Vedachela’s case (1) makes it clear that no such change 
ever in the case of cogoates was contemplated, and the rule 
above referred to, which was affirmed towards the end of the 
judgment, obviously does not make religious efficacy the only test 
among ġandkus of the same class, though it does make it an admis- 
sible test, and itis perhaps worth noting that the view taken by 
the Subordinate Judge, to whose judgment their Lordships have 
referred and which was held to be well founded, was that the reli- 
gious test was only applicable if the proximity test failed. The 
final’ conclusion at which the judgment of the Board then arrived 
is stated as follows (page 364) :— 

“In the present case before their Lordships, the appellant 
and the deceased were !sapindas to each other; and he (the 
appellant) is undoubtedly nearer in degree to the deceased 
than Subramania (the respondent). He also offers oblations 
to his father and grandfather to whom the deceased was also 
bound to offer pinda. The deceased thus shares the merit, 
resulting from the appellant’s oblations to the manes of his 
ancestors, whereas the !father’s sister’s sons son offers no 
pinda to the deceased’s ancestors. On all these grounds their 
Lordships think that the view taken by the Subordinate judge was 
well founded.” : 

It is difficult to suggest that the Board here discarded the test 
of nearness of degree, and adopted only that of religious efficacy ; 
they clearly applied both, and it is perhaps not without signifi- 
cance, in view of what the Subordinate Judge had said, that near- 
tfess of degree is put first. 

In Jatindra’s case (supra) (2), the question was between afma 


v 
M Subbayya Tevar. 


Sir George Lowndes. 


(1) (1921) L. R. 48 1. A. 349 (354). ° 
(2) (1991) L. R. 581. A. 372. e 
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bandhus admittedly equal in degree, so that the test of proximity 
1937. was no guide, and it was laid down, strictly, as their Lordships 
eae think, in accordance with the general scheme of the Mitakshara, 
Pandya Thalaiviar that it was only when the test of proximity failed that religious 
M. Subbayya Tevar, efficacy came in. Their Lordships can see no inconsistency 
Si RTA nia between the two decisions of the Board, and no antagonism 
mae between the later decision ani the rule enunciated by Muttusami 
Ayyar J. upon which Mr. Dunne relies so strongly. They must 
therefore confirm the decision of both Courts in India that, as 
between claimants 2 and 3, Subbayya as nearer in degree to the 

last male owner is entitled to succeed to the estate. 

There remains to be considered the testamentary dispositions 
made by the Rani in favour of her adopted son. By her Will 
dated oth May, rgar, the due execution of which is not now 
disputed, she bequeathed to him the accumulations of the income 
of the estate amounting to Rs. 89,000 and her jewels, vessels, etc. 
The District Judge held that the savings were not her property but 
went with the estate, and that it was not established that the jewels, 
etc, in her possession at the time of her death were her personal 
property. He therefore rejected the claim of the adopted son. 
The High Court on appeal came to a different conclusion. They 
keld that the savings which were found to bea sum of Rs. 80,9c0 
in the hands of the Court of Wards and Rs. 9,244 in the lady’s 
own possession, were the personal property of the Rani and would 
pass under her Will. With regard to the jewels, etc., they came 
to the same conclusion, Subbayya has appealed against this 
decision, but the correctness of the High Court’s finding bas not 
been seriously contested before the Board in either case, and 
their Lordships see no reason to differ from the High Court’s 
findings. 

A further point, however, remains, The Rani’s estate being in 
the hands of the Court of Wards, she was not qualified to dispose 
of her property by will without the consent of the Court, providgd, 
nevertheless, that the Court could confirm a will made without 
its previous consent (Madras Court of Wards Act, 1902, S. 34). 
In this case there was admittedly no previous consent, but the 
Court of Wards, which had been a party in each of the suits, 
intimated its readiness to confirm the will so far as the dispositions 
made by it were otherwise legally valid. The High Court accori- 

. ingly, after affirming the validity of the bequests referred to above, 
invited the Court of Wards to confirm them, and the Court’s 


confirmation has betn given. It is however contended that nq 
e 
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confirmation could be given after the death of the Rani, or after 
the Court of Wards had given up possession of the estate, which 
they admittedly did in June, 1921. 

Their Lordships think that there is no substance in this con- 
tention ; the proviso to S. 34 fixed no limit of time within which 
such confirmation must be made, and their Lordships think that 
in this respect the confirmation is sufficient. 

Another and possibly a more serious objection was taken to the 
confirmation as given, namely that it confirmed part only of the 
will, Besides the bequests of the savings and jewels, the Rani 
also purported by her will to make over to the adopted son the 
management of a temple on the estate with a certain endowment 
for the idol. No issue had been raised as to this in the lower 
Court, and the High Court had refused to deal with it, leaving the 
question to be decided, if necessary, in another suit, and the 
confirmation by the Court of Wards does not purport to cover this 
part of the will, At the hearing of the appeal, however, both 
parties were satisfied that all questions as to the temple should be 
left over, and the Court of Wards’ confirmation treated as sufficient 
for the purposes of the present appeal. Their Lordships are 
therefore relieved from the further consideration of this objection. 

For the reasons stated above, their Lordships will humbly 
advise His Majesty that each of the present consolidated appeals 
should be dismissed, that the decrees of the High Court so far as 
they affect the parties to these appeals should be affirmed, includ- 
ing such orders as have been made thereunder as to costs, Their 
Lordships think that there should be no order as to costs before 
the Board. A petition to adduce further evidence lodged by 
M. Subbayya Tevar was not supported and stands formally 
dismiseed. 

Ay. S £. Polak & Co,» Solicitors for the Appellant. 


Sanderson, Lee & Co.: Solicitors for the Respondents. 
R c (e Appeals dismissed. 


Sor 

P.C. 

1937. 

— 
Balasubrahmanya 


Pandya Thalaiviar 
v. 
M. Subbayya Tevar. 
Sir George Lowndes. 
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APPELLATE CIVIL. 


Before Mr. Justice M., C. Ghose and Mr. Justice 
R. C, Mitter. 


o 


KISHORI PRASAD BHAKAT AND OTHESS 
De 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL* 


Contract—~Azreement to pay indemniby in case of loss for opening a telegraphic 
office by local merchants with the Governiment—Marchants, if liable—Such 
contract, tf opposed to public policy—FPerson signing the contract as agent — 
Principal, not ratifying the act subsequently — Agency, not proved—~Indian 
Contract Act (IX of 1872), section 235. 


There was a post office at a place named Nitpore. The defendants or their 
predecessors applied to the telegraphic department for opening a telegraphic 
office but the department were not willing to open a telegraphic office there 
unless local merchants guaranteed loss. Thereupon some local merchanis executed 
an indemnity bond cach agreeing to pay a certain indemnity if the Accountant 
General of the Telegraphs certified the loss and his certificate would be final. 

The Accountant General having certified loss this action was taken agalnst 
the present appellants on the strength of the indemnity bond : 


Held, that the Government were entitled to recover the amount on the basis 
of the contract and such a contract was not opposed to public policy. 


Glassbrook B others Lid. v. Gla morgan County Council (1) distinguished 


Per R, C. Mitter, F.ı The duties Imposed on the state does not apply to 
each and every public underlaking. 

Where tt appeared that a person signed an indemnity bond as agent of 
another and the latter afterwards repudiated the bond : 

Held, that the person signing the bond as agent was liable not on the contract 
but on the implied warranty. 

Per R. C. Mitler, F.: When a person represents that he has authority to 
act as agent of some other person but in fact he bad none, he cannot thereby ®© 
become the principal nor can he be regarded as principal : ° 

Collen v. Wright (2) referred to. 


Per R., C. Mitter, F.ı The basis of an action under section 335 of the Indian 
Contract Act is the implied warranty : 


* Appoal from Appellate Decree No. 667 of 1936, against the decree of 
N. Banerjee, Esq, Additional Subsrdinate Judge, Dinajpur, dated the 4th of 
January, 1936, reversing that of Gynendra Mohan Chatterjee, Esq., Munsiff, and 
Court, Dinajpur, dated the 4th October, 1934. 

(1) [1925] L. R. App. Cas, 270, 

(1) (1857) 8 Ellis & Black. 647. 
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In re National Coffee Palace Co.— Exparte Pannure (1) referred to. 
Appeal by the Defendants, > 
Suit for compensation on an injemnity bond. 

The material facts will appear from the judgment. 


Messrs. Atul Chandra Gupta and Nirmal Kumar Sen for the 
Appellants, 


Dr. S. C. Basak and, Mfr, Rama Prasad Mookerjee for the 
Respondents. 

; C. A. Y, 

The judgments of the Court were as follows : 

M. C. Ghose, J. :—This is an appeal by the defendants in a 
suit for Rs. 1177 odd as compensation on an indemnity bond. 
The facts which are not! disputed were that at a place named 
Nithpur within the district of Dinajpur there was a post office. In 
May 1927, the defendants or their predecessors agreed to apply to 
the Telegraphic Department that a telegraphic office should be 
opened at Nithpur. The department were not willing to open a tele- 
graphic office at the place, unless local merchants would guarantee 
against loss. Thereupon, six merchants who Were predecessors of 
the appellants here executed an indemnity bond dated 26th May, 
1927 agreeing each to pay, a certain indemnity if the Accountant 
General of the Telegraphs certified the loss and that his certificate 
would be final on the matter. Upon this, the Accountant General 
certified a loss of working for the first year up to the end of March 
and again for the second 'year to the end of March and the loss of 
those two years amounted to the sum claimed which was amount- 
ting to Rs. 1100 odd which was demanded from the defendants 
and they did not pay and hence the suit was instituted in May, 
1933. The trial Court dismissed the suit. In appeal, the learned 
Subordinate Judge has decreed the suit. 

The first point taken in’ appeal by the learned Advocate for the 
appellants is that the Coutt of appeal below misapplied section 235 
of fbe Indian Contract Act in holding defendant No, a liable for 
tbe sum claimed. It appears that defendant No. 2 signed the bond 
on behalf of his father but the father afterwards repudiated the 
bond whereupon under section 235 defendant No, 2 has been made 
liable by the Court of appeal below. Section 235 runs thus: “A 
person untruly representing himself to be the authorised agent of 
another, and thereby inducing a third person to deal with him as 
such agent, is liable, if his alleged employer does not ratify his “acts 

(1) (1883) 24 Ch. D. 367. 
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to make compensation to the other in respect of any loss or damage 
which he has incurred by so dealing.” Now, there is no doubt that 
defendant No. 2 represented himself to bə the authorised agent of 
his father and as such he made a contract with the telegraph office, 
but his father did not ratify his acts. Defendant No. 2 is, there- 
fore, liable to make compensation to the plaintiffs in respéct of any 
loss or damage which the plaintiff had incurred by dealing with him. 
It was urged by Mr. Gupta that the losses suffered by the plaintiff 
from the action of the defendant No. 2 cannot be ascertained until 
action has been taken by the plaintiff against the other five persons 
who contracted with the plaintiff. In my opinion, that argument is 
not correct. The plaintiff along with five other persons signed a 
bond demanded by the Telegraphic Department and he is liable 
for the loss caused to the defendant by professing to act for his 
father when his father did not ratify his act. He is not liable oa the 
contract itself. He is only liable to the extent of the warranty. In 
the case Zn re; Capital Fire Insurance Association (1). it was held 
by their Lordships that the measure of damages was what the 
plaintiff actually lost by losing the particular contract which was to 
bave been made by the alleged principal if the defendant had had 
the authority which he professed to bave. In other words, what 
the plaintiff would have gained by the contract which the defendant 
wartanted should be the measure of the damages. Taking this view 
as to the measure of the damages, the decree of the Court of 
appeal below in respect of defendant No. 2 appears to be right, 

The next point taken by the learned Advocate is that the con- 
tract of indemnity made in this case was against public policy baving 
a tendency to induce the Telegraph authorities to give the advan- 
tage of a public utility service not in accordance with the require- 
ments of the general public but in accordance with the requirements 
of private individuals who may have been ina position to pay for 
such service, After hearing Mr. Gupta in full, I fail to see the 
force of the argument. Postal and Telegraph Departments are gun 
by the Government On a mercantile basis, that is to say, they open a 
Post Office at places where they believe the Post Office will pay for 
itself. They open a Telegraph Office where they have reasonable 
ground for believing that there would be a sufficient custom for the 
Telegraph Office to pay for itself. It cannot be said that they go 
against public policy in deciding this upon grounds of self-suppdtt 
wherever ina place they open Post Office or Telegraph Office. 
There is no doubt that whereever 4 general public require a Post 


e 
(1) (1883) a4Ch D. 367. 
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Office or a Telegraph Office, that is to say, where they will suffi- 
ciently support the same by their custom, the authorities are always 
ready to comply with their demands. Itis only in cases where 
there is some doubt whether in a particular place, a post or tele- 
graph office will pay for itself or whether it will run at a loss that if 
leading merchants or other people who will extend their custom to 
the office make their promises that the office will pay, the authori- 
ties ask them to make good their word by executing an indemity 
bond, that is to say, in the event of losses those men will be asked 
to make good the loss. Ona plain view of the matter, there does 
not seem to be any objection to this course on the ground of public 
policy. The only case that the learned Advocate quoted in support 
of his proposition was the case of Glassbrook Brothers Ltd. v. 
Glamorgan County Council (1). That case arose out of the coal 
strike of rg2t. In certain mines the circumstances brought about 


a call for police protection. There was part'y danger to the safety . 


men and there was danger of property. The Police Superintendent 
Colonel Smith had an interview with Mr. James, mine owner on the 
spot. The Police Superintendent was prepared to provide what in 
his opinion was adequate protection by means of a mobile force but 
Mr. James was not satisfied with the protection proposed by the 
Police Superintendent and requested him to billet certain police 
officers at the colliery, The Police Superintendent refused to 
comply with this request except on the terms that the manager 
would agree to pay for the force so provided at a specified rate. 
The manager agreed to pay at a specified rate for the police officers 
stationed at the colliery. After the strike was over, the County 
Council demanded the money for the service of the police which 
the manager had agreed to pay. The manager declined to pay on 
the ground that the police were bound to protect life and property 
and they are not entitled to any payment. The suit by the County 
Council was decreed by the trial Judge. The appellate Court 
decided in favour of the County Council by 2 to r. The Houss of 
Lords decided in favour of the County Council by 3 to 2 and the 
opinion of the majority is that although police authority are bound 
to provide sufficient protection to life and property without pay- 
ment, if in particular circumstances at the request of any individual 
they provide special form of protection outside the scope of their 
public utility, they might demand payment for it. 

That case, in my opinion, does not support the argument on 


Ld 
(p) [1925] L. R. App. Cas. 270. 
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bebalf of the appellants. It rather supports the decision of learned 
Subordinate Judge. 
The appeal is dismissed with costs, 


R. C. Mitter, J.:—This appeal preferred by defendants 
Nos, 2—6 arises out of a suit instituted against them and another 
by the Secretary of State for India in Council for recovery of 
Rs, 1,177-12-0 on the basis of a bond executed by them on the 
26th May, 1927 (Exhibit 3).. The suit was dismissed by the first 
Court but the lower appellate Court has decreed it against all the 
defendants except defendant No. 1. 

There was a post office at Nithpore in the district of Dinajpore 
but there was no telegraph office there. In 1925 the local zsmin- 
dars and merchants moved the authorities for establishing a 
telegraph office in the said village. The postal authorities 
eventually agreed to open a telegraph office provided the working 


> loss, if any, was guaranteed. The bond in suit was accordingly 


executed by defendants Nos; 2 to 5 and the deceased father of 
defendant No. 6. Defendant No. 2 did not execute it in his - 
personal capacity, but he signed as agent of his father, defendant 
No.1. ‘Both the Courts below have held that he had no authority 
from his father to act as his agent in the matter. The terms of 
the bond were that each of the executants would be liable jointly 
and severally for the working loss of each year for a period of ten 
years and that the certificate in this respect of the Deputy 
Accountant-General, Posts and Telegraphs, would ba final. The 
telegraph « ffice was opened on the r4th May, 1930. According to 
the certificate of the Deputy Accountant General, Post and 
Telegraph, the working loss of the first year was Rs, 529-4-0 and 
of the second year Rs. 648-8-o. The total, Rs. 1,177-12-0, is the 
claim in suit. 

The common defence was that the bond was tiken by undue 
influence and misrepresentation and that the terms thereof, which e 
was written in the English language, had not been explaised to 
the executants, all of whom, except defendant No. 2, did not 
know English, and defendant No. 2 had only a smattering know- 
ledge of the language. 

Both the Courts below have negatived the case of misrepre- 


- sentation and undue influence. The learned Munsif, however, 
e 


held that material terms of the bond, and in particular the clause 
about the finality of the Deputy Accountant General’s certificate, 
had not been expjained to the executants by the post master of 
the place, He accordingly held that there was not consensus aq 
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idem, and as the said clause about the finality of the Deputy 
Accountant General’s certificate was being binding on the 
executants and as there was no other evidence save the cer- 
tificate to prove the working loss, the plaintiff was not entitled to 
succeed. 

The learned Subordinate Judge on appeal has come to the 
conclusion that all the terms of the bond were known by the 
executants before they signed it. He accordingly made defen- 
dants Nos. 3 to 6 liable on the bond, and defendant No. 2 on the 
basis of seclion 235 of the Contract Act. Defendants Nos, 2 to 6 
have preferred this Second Appeal. 

Mr. Gupta raised two points, one affecting the ‘whole case 
and the other a special one affecting defendant No, 2 only. The 
first point raised by him is that the bond in suit is void being 
against public policy, and the second is that the decree passed 
against defendant No. 2 cannot be supported as the plaintiff has 
not proved such damage ashe is required to do ina case falling 
within section 235 of the Contract Act. 

The first point is urged in the following manner by Mr, Gupta. 
He says that a subject has certain constitutional rights with 
corresponding constitutional duties imposed on the State. For 
the discharge of those duties the State cannot bargain with the 
subject through contract. A contract between the subject and 

"the State by which the State isto get money from the subject 
for the discharge of any of its constitutional obligations is against 
public policy. In support of his contention Mr. Gupta urges that 
the subject has the constitutional right that his person should be 
protected by the State from violence from persons living within 
the state and that his property should be also protected from 
criminal attacks. The State is under the constitutional obligation 
to afford protection to the person and property of its subjects, Any 
contract therefore by which the subject has to pay the State for the 
State affording him such protection, is against public policy. The 
subjéct is not bound to pay anything over and above general rates 
and taxes which afford the State the means to discharge its duties 
towards the subject and to carry on the functions of government 
and administration. A contract with the State by which a sub- 
ject agrees to pay for police protection would, he says, be void 
and ays that the same principle would apply to other contracts 
between the State and the subject relating to the discharge by 
the State of other public duties. In support of his contention 


he relies upon the judgment of the House of sLords in the case 
e 
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of Glassbrook Brothers v. Glamorgan County Council (1). It 
is necessary to examine that case in some detail and to see whether 
the principles laid down here has any application to the contract we 
have before us, 

In the said case all their Lordships, who delivered separate 
judgments, proceeded upon the principle formulated by Pickford, 
L. J. in Glamorgan Coal Co. v, Glamorganshire Standing Joint 
Committee (2). There was not much difference in enunciating the 
principles but on the facts Lords Carson and Blanesburgh took 
one view and Viscount Cave L, C. and Lords Finlay and Shaw 
took another. The question in Glamorgan Coal Company's case 
(2) arose in the following circumstances. In a colliery district 
there was a labour strike and serious riots followed. The ordi- 
nary police force of the place was not able to cope with the 
situation. The chief constable appointed by the Glamorganshire 
Standing Joint Committee, which exercised the police functions, 
asked for police afd from adjoining counties, and such aid was sent 
under agreements with the chief constable that the aided county 
should pay for the board and lodging of the policemen so sent. 
It is not necessary for me to advert to tbat part of the case which 
related to the metropolitan police force sent by Home Offce in 
lieu of the military and cavalry asked for. The police force was 
located at Vantage points of the locality, one of which was plain- 
tif’s colliery. The plaintiff, who wasa colliery proprietor, housed 
and fed at the request of the chief constable the additional police 
force so requisitioned by the chief constable from surrounding 
counties and also the metropolitan police force sent by the Home 
Office. The suit was brought to recover the costs of feeding and 
housing (1) the police force sent from the surrounding counties 
and (2) the metropolitan force sent by the Home Office So far 
the claim in respect of the expenses incurred from the metro- 
politan police force the Court held that the Standing Joint Com- 
mittee .was not liable to pay as the Home Office had sent the 
said force on its own initiation and not at its request. It, how®ver, 
decreed the claim so far as the expenses of the police force sent 
from the counties. 

Ina letter in which the Standing Joint Committee was repudia- 
ting liability it took up the position that it was incumbent 
on the colliery owners to take at all times reasonable protecjion 
of their property, but more especially when disturbance of the 
peace was anticipated as a result of ill-feeling between them and 


(t) [1925] A. C. 970. (2) [1916] 2, K, B. 306. 
kd 
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the labourers; that the colliery proprietors could only expect 
protection of their properties by the police force of the county 
but if they expected more than the ordinary protection which such 
force could afford they must bear the burden of the imported 
police brought for the protection of their property and cannot 
throw the extra costs on the rate-payer. The position taken 
in the letter was not pressed before the Court but Lord Pickford 
strongly repudiated the position so taken by the Joint Committee 
in the letter and stated that it was indefensible on principle. He 
stated thus: “If one party to a dispute is threatened with 
violence by the other party he is entitled to protection from such 
violence whether his contention in the dispute be right or wrong, 
and to allow the police authority to deny him protection unless 
he pays all the expense in addition to the contribution which 
with other rate-payers he makes to the support of the police force 
is only one degree less dangerous than to allow that authority to 
decide which party is right in the dispute and to grant or with- 
hold protection accordingly.” 

I fail to see how this head of public policy formulated on the 
principle stated in the above words can be invoked in aid where 
the contract in question is for meeting the deficit in the working 
expenses of a telegraph office established at the request of a 
number of subjects, a contract relating toa matter of amenity, 
which a modern State generally provides for, for advarcing the 
material welfare of its subject, but which it is not bound to doasa 
part of its fundamental constitutional obligations. 

In Glassbrook Brother's case (1) there was a strike in a colliery 
district, To protect the property the police authorities had 
arranged for flying squads of police, a mobile force. The coal 
company which was the defendant in the action had, when the 
strike was on, safetymen, (men who worked the pumps to keep 
the colliery dry) still working, The strikers wanted to withdraw 
these men and if necessary to compel them to cease work by 
threats of violence. The company asked for a police force to 
be billetted on its colliery to prevent this and agreed to pay the 
Glamorgan Constabulary for the police force so to be stationed 
on its premises, This was done but when the time for payment 
under the agreement came the company refused to pay on the 
ground that the agreement was void as being against public 
policy. 

Sir John Simon who appeared for the cempany put his case 

(1) [1925] L. Ra A.C, 370, = 
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thus: “Where there was a duty on the authority to provide 
adequate police protections and there is discretion as to the way 
in which that shall be done the law will not supporta claim for 
payment by the police authority because the protection is afforded 
in one way rather than another. The discretion vested in the police 
authority is not to be bought and sold s.e.ssessessersssesees a8 the 
receipt of payment would tend to bias the authority in the exercise 
of their discretion.” 

Viscount Cave L. C. said that no doubt “there is an absolute 
and unconditional obligation binding the police authorities to 
take all steps which appear to them to be necessary for keeping 
the peace, from preventing crime or protecting property from 
criminal injury and the public who pay for this protection through 
the rates and taxes cannot be lawfully called upon to make a 
further payment for that which is their right s.s.s... But cceosees 
where individuals desire that services of a special kind, which, 
though not within the obligations of a police authority, can most 
effectively be rendered by them, should be performed by the 
members of the police force the police authorities can legally 
ask for payment for rendering those special services.” The 
majority of their Lordships held that the agreement in question 
related to special police service and was binding. 

Mr. Gupta argues that the general principle laid down by the 
House of Lords in this case is thata contract, which requires 
payment from the subject for the discharges of the public duties, 
whatever the nature of those duties may be, of the State, is void. 
In my judgment all depends upon the nature of what duty is 
alleged to be. It cannot apply to all and every thing which a 
modern State undertakes to do and cannot apply to each and 
every public undertaking. The matter was not put in such wide 
form by Sir John Simon, nor do the observations of their Lordships 


' support it. A modern State does employ the revenues of the State, 


the fund raised from rates and taxes direct and indirect, in Many 
undertakings. Some are employed in devising and maintaining 
the machineries for the protection of life and property of its gub- 
jects from external and internal attacks. Some are employed for 
promoting the intellectual, moral and material welfare of the 
subjects and amenities of life. Schools and Colleges and 
museums are maintained by all modern States and even churches 
and places of worship. The extension of commeree is and must 
be the anxious eoncern of all modern States, Rapid transit of 
mea and goods and of messages must be provided for. Hence the 
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necessity of railways, post and telegraph offices. But it is not 
the absolute duty, as in the case of police protection, that the State 
should provide for all these means of communication to and from 
every part of its territory. There is no absolute duty that it must bs 
discharged in any case but with a discretion only, in the words of Sir 
Jobn Simon, as to how it should be discharged. The State although 
it may by statute or custom enjoying a monopoly, as in the case be- 
fore us, is not bound to open a post or telegraph office at a particu- 
lar place at the demand of a group of its subjects. The subject has 
to pay for the transmission of his messages by stamps and it cannot 
be said that the general rates and taxes he pays include these 
matters. These are in the nature of commercial undertakings of 
the State, carried and controlled by it for the benefit of the subject 
and for its own benefit, and to special agreements between the 
subject and the State in respect to them, the observations of Their 
Lordships in Glassbrook Brothers case (1) cannot be extended. 
Ifthe argument of Mr. Gupta be sound an agreement with .the 
State by a group of subject to supplement the funds of a college or 
school started and controlled by the State would be also void. I 
accordingly overrule the first point raised by Mr. Gupta, 

Regarding the second point I am of opinion that defendant 
No. 2 cannot be sued on the contract. He represented that he 
had authority to act as agent of his father but in fact he had none. 
He doss not thereby become the principal nor can be regarded 
as principal on any principle of Jaw. This has been established 
in a series of cases in England beginning from Collen v. Wright (2) 
and other cases noted at page 106 of Sir Frederick Pollock’s book 
(roth Edition). The action against such a person is as on the 
implied warranty that he had the authority. This appears also 
from the language of section 235. The representation that he has 
authority to act as agent may not be fraudulent,—all that is 
required is that it was untrue. So fraud cannot be a necessary 
elfment in an action against him. The measure of damages must 
accordingly in substance be, what benefit the other party would 
have had from the contract if the representation that he was the 
authorised agent had been true. This is the principle formulated 
in the case of Jn re: National Coffse }Palace Co—Exparte 
Pgnnure (3) and in my judgment the principle applies in India, for, 
as I have held above that the basis of the action under section 235 


(1) [1925] L.R., A. C. 270. 
(2) (1857) 8 Ellis & Black. 647. °. 
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of the Contract Act,‘as it ie in England, is the implied warranty 
by the professing agent. Applying these principles the position is 
tbis : that if the;defendant No. 2 was in fact the agent of défendant 
No. 1, the plaintiff would have the security of each of the 
executants for the full amount of the working loss, for the: liability 
of each of them was by the contract joint and several. He could 
have recovered the-whole of the amount from defendant No. r. 
This is the benefit’ which the plaintiff would have had from the 
contract if defendant No. a’s representation that he was the agent 
of defendant No. r was true. This benefit the plaintiff must have 
when that representation has been found to be untrue. Defendant 
No. a is therefore jointly and severally liable for the sum 
claimed. In this case no doubt there is the same result, as would 
have followed if he bad been sued upon the contract as principal, 
but that cannot be helped. I accordingly overrule this point also, 
and agree with my learned brother that the appeal should be dis- 
missed with costs. 


PeR. ; Appeal dismissed. 
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Abandonment for the benefit of the public domain —Abatement of, revenue 


taken in respect of, a portion of the estate washed away ; see Land 
revenue 


eee vee 


Abatement of revenue taken in r.spect of a portion of the estate washed 


away, effect of— Abandonment for the benefit of the public domain ; ses 
Land revenue 


Abetment —Charge ~Non puticularisation of the speciss of abetment 


` charged—Withholting reasonably sufficient notice —Evidence Act (lof. ; 


1872). sections 32(1), 157—“ Former statement,’ meaning of’ 


It is open to the prosecution to charge abetment generally, and then, if the - 


evidence does not establish abetment other than in one particular form, 
to rely oa this particular form for aconviction. The charge amounts 
to notice to the accused that he his to mest a case of abetment in one or 


more of the different-ways indicated in section 107 of the Indian Penal ' 


Code. 


The charge in this case was in these terms : “ That an unknown person or i < 
persons on the night-of the 18th June, 1956, at Simulia, P. S. Mangal- 


kote committed the ‘offence of murdcr of Khudiram, and that’ you at 
Simu'ia, P, S. Mangalkote, abetted the unknown person’ or persons In 
the commission of the said offence of murder of Kbhudiram Mandal which 
was committed in consequence’ of your abetment, and thereby committed 


an offence punishable under sections 109/302 of the Indian Penal Code, 


and within the cogaisance of the Court of Session : 

Held, that in the circumstances of the case the non- -Particularisation of the 
species of abetment: charged resulted in withholding such reasonably 
sufficient notice as the accused were entitled to. 


Where a statement was said to have been made months before the alleged 


„murder, it did not come Within the terms of section 32(1) of the Indian- 


Evidence Act. . 


The words ‘ former statement’ in section 137 of the Iudlan Evidence Act ' 


mean a previous statement of tha witness who is to be corroborated mide 
on another occasion, that is, oa occasion other than that at which the 
subsequent statement requiring corroboration is made. Harendra 
Kumar Mandal v. King-Bmperor a 


mememe 


ı charge of, amounts to notice to the accused that he has to mest 
a case of abetment in one or more of the different ways indicated ia 
section 107, Indian Penal Code; see Abetmen® 


| 
1 . 





oot see 
e 
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Accused, if can be prosecuted for a conspiracy the proof whereof rests on the 
establishment of the crime —Evidence insuficient to secure a conviction 





for the crime committed ; see Conspiracy S 225 

~ when to be codvicted=lacdlpatary facts to be thcaiaistent with the 
innocence of the accused ; see Murder si eve 500 
Acknowledgment and payment, difference between ; see Payment sii 104 
Act IX of 1847, sections 5, 6 ive saa 145 
mmm XXI of 1860, sections 2, 19 a os 524 
m XLV of 1860, section 364 as ae 225 
~ XLV of 1860, section 478 bes ivi 210 

~ VII of 1870 (as amended by Act VII of 1955, sections 7 (iv; (c) 
and &c) Wee soe 462 
a I of 1872, sections 32 (1), 157 oes ies 196 
m 1 of 1872, section 91 sas toe 402 
=u IX of 1872, sections 23, 126 ise sae 373 
~ IX of 1872, sections 23, 235 ses ose 592 
~ IX of 1872, section 178 oes os 510 
m- I of 1877, section 16 se ose 1 
== VIII of 1878, section 30, 30 {a} aes ase 465 
wom XXVI of 1881, section 78 sas sad 54 
~ m I] of 1882, section 4 wae sas 373 
mma IV of 1892, sections 76, 76‘c), 108 (j) ae ae 10 
amam IV of 1882, section 129 PA ca 125 
~ VII of 1883, section 26 (f), clauses (2), (3) and (5) Ay ooo 73 
m VIH of 1885, section zo was ta 93 
ww VIII of 1885, section 48 (D) wea coe 33 
awe VII of 1885, section 148 {h} OR eos 558 
+ == XII of 1887, section 37 ie Por 548 
swam IX of 1890, sections 55, 56 die ses 476 
e IV of 1893, section 4 i si 87 
ane = I of 1894, section 18 aie ah 134 
m V of 1898, section 107 ai ive 564 
m= V of 1838, section 107, 107 (2) sia sie 177 
«=~ V of 1£98, sections 237, 238 (2), 269 (3), 410, 418 (1), 423 (2), 439 mu 225 
wi V of 1898, section 307 ise ive 351 
mn V of 1898 (as amended In 1923), section 07, clause (3) PA an too 
man V of 1898, section 307 sa oe 560 
mmm V of 1898, section 483 saa iu 571 
mm V of 1898, section 488, clause (4) ii e 567 
=e V of 1903, sections 11,47, 145 oe +e 373 
~— V of 1908, sections 28, 41, 42 sos es 216 
m V of 1908, section 102 Ai daz S4t 
< V of 1908, section 148, Order 23, Rule 1, sub-rule (2) ene eee 275 
~ V of 1908, Order 7, Rule r1 a u 78 
=m V of 1908, Order 21, Rule 2, Ordor 34, Rule 6 . . 3 
m V of 1908, Order 23, Ru'e 17 aeta X; 57 
=- V of 1908, Order 21, Rule 53(4) and (6) vi Se 459 

e 
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Act V of 1908, Order 21, Rule 5}, Order 38, Rule 5 

=== V of 1903, Order 21, Rule 97 

=m- IX of 1908, section 10 

~~ -- IX of 1908, sections 19, 20, 21 (2) 

~ IX of 1908, Schedule 1. Article 11 A 

m- IX of 1908, Schedule I, Article 16 

—— IX of 1908, Schedule I, Article 142 

= — XVI of 1603, section 17 

=- V of 1920, sections-2>, 21 

=- XI of 1922, sections! 2(15), 23 

vm XI of 1922, sections 4 (3) (v) 

~ XI of 1922, section 13 

o— XI of 1922, sections|22 (2), 33, 34, 42, 43 

~ ~ XXXIX of 1925 ; s2ction 2 (h) 

~- XXXIX of 1923, section 263 (e) 

~- IV B, C. of 1856, sections 45, 47 

wna VII B. C. of 1876, section 57 

——— VII B. C, of 1876, sections 70, 74 

—— IX B. C. of 1879 (as amended by Act VI B. C. of 1936), section 10 (c)... 

wm IX B. C, of 1879, section 51 

~-= IX B. C, of 1830, sections 54, 545 55 

--— II! B C. of 1890, seċtion 142 

—-— II B. C. of 1912, section 10, clause (4) 

m [I B C of 1919, section 3 (6) and Schedule I, clause (9)... as 

wwe III B.C of 1913, sections 29 to 33 and Schedule II, Rules 77, 78 

=— VII B.C, of 1936, sections 2, 20 

= VII B. C. of 1936, sections 18, 29, 34 

—— IL U. P, of 1916, section 116 

Adjustment of decree—Act of parties agreeing to vary the decree ; see 
Decree, execution of; eee ves 

Adoption —Association by husband of wife with himself in adoption of 
son—Death of husband — Death in infancy of adopted son—Whether 
widow impliedly authorissd to adop: another son. 

Succession -Mitakshara Scheol—Rival claims by two atma bandhus of 
different degrees of relationship to propositus—Greater religions 
efficacy of remoter, bandhu -\Whether proximity or religious efficacy 
proper test—Right of succession -Court of Wards—Will made by 
ward without piivliis consent of Court—Subsequent confirmation by 
Court after death of testator and release of property—Validity—Court 
of Wards Act (Hadras) 1902, section 34. 

The rule affirmed by- the Judiclal Committee of the Privy Council in 

Zedachela Mudaliar v. Subramania Mudaliar “that as between bandhus 


of the same class thie spiritual benefit they confer upon the propositus i 


is as stated in tbe Viramitrodaya a ground of preference” does not make 
spiritual benefit or religious efficacy the, sole test of successloo as be- 
tween bandbus of the same class, to the exclusion of that of proxi. ty 
of degree. The effect of that rule is onle to make the question of 
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Adoption —(Contd,) 


religious efficacy an admissible test. The principle laid down In - 


$atindra Nath Roy v, Nagendra Nath Roy that the test of religious 
efficacy is only to be invoked when that of. proximity of degree has 
falied ï. e, where the rival claimants are of equal degree) ts neithet 
antagonistic to nor inconsistent with the decisioa in Vedachelz Mudaliar 
Ve Subramania Muialiar. Accordingly, where two atma bandhus of 
different degrees of relationship to a propositus claimed rights of_ 
succession to him, and the remoter atma bandhu would by his religioys 
offerings confer more benefit than the nearer on the propositus in _the 
other world 1 


Held, that the atma bandhu nearer in degree to the Propost‘us was nevere |. 


theless entitled to succeed . 


‘The power given to the Court of Wards by section 34 of the Madras Vit, 
of Wards Act, 19c2, where the estate of a testator. is in its hands, to | 


confirm a will made without its previous consent is exercisable after the 
death of the testator or after the Court of Wards has given up posses- 
sion of the estate, for the section; in giving. that power, fixes no time 
limit within which the confirmation must be given, Balasubrahmanya 
Pandya Thalaiviar v. M. Subbayya Tevar tee 

—, “subsequent, by widow, if valid—Assoclation by husband of wife 
with himself in adoption of son—Death ‘of husband —Death in Infancy 





of adopted son —Whether widow impliedly autho ised to adopt anotter, 





son J see Adoption TA z = an 
Adverse,’ possession if—Possession of the office of Shebsit byi a person who 
has a legal title to it 5 see Hindu Idol : au 
possessson, extent of interest acquired by ; see Hindu Idol y 


Agency cõupled with interest, creation of—Quarrying lease—Covenant by 
lessee not to assign without consent of Loard of Revenue—Agreement 
by lessee to sell rights under lease subject (o-consent of Board—Pur- 

$ chaser to become lessee’s local agent pending consent—Right to work 
quarries for own profit on giving security for payment of sums due to 
Government ; see Landlord and tenant ia eo 

Agreement, nature of— Quarrying lease —Covenant by lessee not to 
assign without consent of Board of Revenue—Agreement by lessee to 
sell rights under lease subject to consent of Board — Purchaser to become 


lessee’s local agent pending consent—Right to work quarries for own ` 
profit on giving security for payment of sums due to Government ; a 


see Landlord‘and tenant ous 
Agricultural debtor— Bengal Agricultural Debtors Act, 1935 ( Bengal. ‘Act 


VU of 1936y—Provisions drastic, to be strictly interpreted —Section 34, 
necessary circumstances and conditions for interference thereunder | 


Sections 18 & 20, no bar to Civil Court’: s Jurisdiction— Debt, Settle- 


ment Board—Civil Procedure Ci ode ` (det V of 1908), Order XXI, 
Rule go. 7 WE 
Per Edoley, F : The provisions of the Bengal Agricultural Debtors ‘Act, 
1935 are 39 drastit ‘add interfere tò sach a largë extent with thè dey 
Se A oe, > 


PAGE 
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Agricultaral debtor—(Contd A Ñ DE 


rights of decree-holders and creditors that they must b> very carefully 
and strictly interpreted, . 
Per Costello, A.C. $+ The effects of the Act unless the Court's are very 

careful to interperet its provisions with the utmost strictness, may be to 
work untold hardship to persons to whom money is owing and to entail 
much injustice, 

Per Curiam: The debt must actually be in existence at the time when 
the notice is Issued uader section 34 of the Bengal Agricultural Debtors 
Act, 1935. > a 

Fer Edgley, F : ~Sections 18 and 20 of the Bengal Agricultural Debtors 
Act, 1935 as they |stand do.not debar the Civil Court from satisfying 
Itself that the valld requirements of any notice which may be issued 
under section 34 of ‘the Act actually exist and it is the duty of a Civil 
Court not to stay proceedings on receipt of a notice which purports to 
be a notice under stction 34 of the Act unless the Court is satisfied that 
the notice in question is really a valid notice. f 

In the present, case, the decrec-ho'der purchased the judgment-debtor’s 
property in exzcution of his decree in li:u of his decretal debt and on 
the very day of sale he applied fora set off which wasallowed. The 
exécution case was then adjourned for the confirmation of sale. Inthe . ~!- 
meantime the judgmentedebtor having applied under Order 21, Rule go, 
Civil Procedure Code to the Debt Settlemeat Board, the Court received 
anotice from the Board under section 34 of the Bengal Agricultural 
Debtors Act, 193°, and thereupen stayed all further ia in.théd ' 
execution matter : 

Held, that section 34 of the saidi Act did notapply in sucha case. In >- = 
the present case the execution preceedings though in existence were not 
pending in respect of any debt. The debt had disappeared or had been 
entirely wiped out atany rate temporarily, The Court therefore had 
no jurisdiction to stay proceedings on receipt of the notice from the 


Board. Nrisingha Charan Nandi Choudhury v. Kedar Nath. | 

Chaudhury i eae 93 
Alfuvial accretion —Sevəral estates or interests concerned—Apportionment, 

principle of ; ses Alluvion FE aoe 904 
accretion— Several estates or interests coiteir appli.able ; 

see Alluvion i ss oe 304 
e Alluvlion —Land accreted! by recess of a river ~ Bengal Alluvion and Dilu- 

vion Regulation (XI of 1825), section 4, clause (5), applicability of the . 

general provisions -Interest of several estates concerned ~Apportion- . . ey 
ment, how tobe made and methods of apportionment— Courts to be. 
guided by general principles of equity. 

Per Kukerjea, Ti Section 4 clause (1) of the Berga} Regulation XI a 
io 1825 lays down that| when land is gained by gradual accession, whether... 
from the’ recess of a river or of a sea, it shall be corsidered to fake aed 
increment to the tenure of the person tp whose land or estate It js thas. ,- 
annexed, 





_ oo aay Sargeras f 
> - l Dai 


° 
e e 
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Alluvion—=(Costd.). 
Regulation XI of 1825 does not lay down any rule for division or appor- 
tionment of the alluvial accretion when several estates or interests ‘are 
concerned and the increment has been to more than one riparian estate 
or tenure. In all such cases the genera! provision contained in section 4» 
clause (5) of Regulation applies and tLe Courts are to be guided by the 
best obtainable evidence of local usage and failing that by general 
Principles of equity and justice and no hard and fast rule can be laid 
down on the point. 


Per Nasim Ali, F.: The principles of equity require thateach party of 
the riparian owners should get a fair and proportionate share of the new 
river frontage so that he may get a fair share of the future accretion by 
the river receding further to the east, 


The principle in such apportionment would be to szcure to each riparian 
owner a portion of the new water line which is proportionate to his 
frontage. On the old water line when circumstances permit the division 
of the accreted lands by lines drawn from the extremities of the estate 
of the competing frontages perpendicular to the newly formed coasts 
would be an equitable solution of the rights of the contending parties. 


Sahabaddin Sarkar v. Moulvi Kofiladdin ,Tapadar ... one 504 
Appeal, if competent —Receiver in insolvency only- made a party—Creditor, 
if to be individually made a party ; See Insolvency w see ais 


Applicatlon—Separate aceount—Land Registration Act {VH B. C of 
1876), section 70—Procedure to be followed by the Collector, when there 
is objection and when no objection—Determination of amount of 
separate revenue —Cellector referring parties to Civil Court, if refers 
to any particular point Aimisston, if conclusive evidence— Separate 
account, opening of, under Land Registration Act—Suit under Land 
Registration Act, secticn 74- Refund of money for excess payment, 


When a pait proprietor makes an application for a separa'e account under 
section 70 òf the Land Registration Act, 1876, the Col'ector has sin ply 
to record the share and the revenue payable for it as stated in the appli- 
cation of the proprietor, if there is no objection by the other recorded 
proprietors. In case of dispute the Collector cannot enquire or adjudi» 
cate but must refer the parties to the Civil Court. The essential thing 
in the Civil Court is the determination as to whether there is an agree- 
Ment among the co-sharers, that the share of revenue payable in respect 
of the applicant’s share is what is stated by him in his petition. If 
there is no agreement then the matter has got to be judicially determined 
by the Civil Court and the Collector stays his hands till itisdone. In 
the present case the amount of revenue stated by the plaiatiff in his 
application for separate account bzing disputed by the other co-sharers 
and there being no agreement, it was incumbent upon the Court to deter- 
mine the plaintiff's share of revenue on the materials placed before it. 

The determination of the amount of separate revenue rests with the Civil 
Ccurt where no agreement is admitted or found. 

When the Collector refers the parses to Civil Court, he does not refer any 
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Application —(Conéd.) 
particular point, which has got to be decided. As soon as he finds that 
there is dispute he asks the partles to approach the Civil Court and after 
the Civil Ccurt bas determined the point upon which there is disagree- 
ment, namely, the amount of revenue payable in respect of the portion of 
the plaintiff’s estate, the party comes back to the Collector, who fixes 
the jama payable for the separate account accordingly. 

A certain revenue paying estate comprised four Mouzas A, B, C and D, the 
annual revenue being Rs. 894-13-7 pies The defendant Company pur- 
chased C and D by d private conveyance and in the Kobala there was 
a recital made by the verdors to the effect that the revenue payable in 
respect of the two Mouzas that were sold to the defendant was Rs. 200 a 
year. Subsequently A and B were mortgaged by the Receiver appointed 
in respect of the said properties to the defendant Company, who brought _ 
a suit to enforce the mortgage and recovered a decree in execution of _ 
which these two Motuzas were sold and purchased by`the plaintiff. Ia 
the sale proclamation which was issusd at the instance of the defendant _ 
Company, they did not mention the separate revenue in respect of the 
two Mouzis which they were going to sell but they mentioned the total 
revenue in respect of the entire estate + i 3 

Held, that there was no contract between the vendor and the purcl-aser that 
the purchaser would pay only Rs. 200 a year as revenue in respect of 
the purchased portion of the estate irrespective of what may legally be 
due as Government revenue of the portion. 


: 

That it was a statement of a factand at the most could bs taken as an 
admission, which was not conclusive and could be explained away and 
shown to be wrong. 


` 


That the statement was not a clear admission in respect of the Mouzas 
which the plaintiff subsequeatly purchased at the execution sale. The 
statement related to the other two Mouzas, and it was only inferentially 
that it could affect the Mouzas purchased by the plalntiff. 

That the recital was not binding on the plaintiff, who, being a purchaser at 
the mortgage sale, stepped into the shoes of both the mortgagor and 
mortgagee and represented them both. The mentioning in the sale pro- 
clamation the revenue in respect of the entire estate implied that there 
was no separate payment in respect of any portion of the same. Even 
assuming that this representation did not amount to es'oppel, the admis- 
sion In the Kobala in favour of the defendant, became altogether value- 
less and the plaintiff was not bound thereby 

The opening of separate account does not mean a Partition of the estate 
and the Civil Court is not bound to havea survey of the assets much 
like that which is done under the Estates Partition Act, when it has got 
to determine the revenue payable in respect of a separate account. The 
Civil Cotrrt should determine the revenue payable by a sharer by follow- 
ing a method which appears to it to be reasonable and proper under the 
circumstances. 

If there is ho evidence ‘that the qualities of lanws vary from place to place 


Application - (Contd ) 
within the estate the abatement of revenue on the basis of area is not 
improper or illegal. After all, it isa measure of convenience and the 
party who feels any grievance has always the right to demand a partition 
of the estate in the strict sense of the word. 


A suit ins ituted in pursuiuce of an order made u-der section 74 of the 
Land Registration Act, does not ordinarily contemplate a refund of 
money on account of excess payment made by the plaintif, Eut there 
is nothing wrong in instituting a suit of a more comprehensive character 
in which relief of an incidental nature which follows from the main 
relief, is claimed by the plaintiff on payment of proper court-fee. 


In the present case it was particularly necessary as the claim would be 
otherwise barred by ‘limitation. The Bengal Youngmen’s Zemin- 
dary Co-operative Society Limited v Nritya Gopal Sinha... 


for execution—Subsequent application to add certain otler 
prayer, if an application for amendment ; see Execution ... Fa 
to continue the suit registered as ordinary suit in forma 
pauperis, if maintainable—Time originally granted for payment of court- 
fee expired ; see Suit, maintairability of os Mas 
to continue the suit registered as ordinary suit in forma pauperis 

is maintainable ; see, Suit, maintainability of bes vie 
Appropriation of Idol's properties or what has been given to religious uses 

and purposes condemned ; see Hindu Ido} ses iat 
Approver, credibility of, if to be based on corroboration—Charge of conspi- 

racy depending entirely on the evidence of approver Eroper procedure 

to be followed ; see Procedure one ies 
, evidence of—Charge of conspiracy depending entirely on the 
evidence. of approver — Procedure to be followed—Credibility of approver, 
if to be based on corroboration ; see Procedure e ag AT 


Arrangement made by a judg-nent-debtor with a decreesholdcr providing 


—ee, 








ee 





aad 





fcr the satisfaction of a decree differing from the’one mentioned in the - 


decree is not a variation of the decree : sey Decree, execution of tea 
‘Arta’ as interpreted by Mitakshara, meaning of ; see Gift ies TA 
Assam Land and Revenue Regulation, a revenue Code ; see Pasturage, 
“right of sie a 
— —_——— ———~-——, section 6—Government, if can 
recognise any other right fér the purposes of settlement of the land 
revenue and for exercising the powers conferred by the Regulation ; sss 








Pasturage, right of i a 


tet © ee, 





Ss 





~— , section 6-~- Right already acquired, 
if can be confiscated : see Pasturage, right of aes see 
= s section 6, if bars the acquisition of 
, any right not specified in the sectlon—Right, which can be acquired 
under the provision of Jaws which are also in force in Assam—Right 
already acquired, if can be confiscated ; see Pasturage, right of lage 


Assessment of firm as agents for person resident outside British India— 








ee ets ea 
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Assessment—(Contd :). : 
Assessment, if to be preceded by notice of intention to treat assesses as 
agent ; see Income tax vee æ 
= of firm as agents for person resident outside British India- 
Notice summoning assessee to shew cause against being treated as agent, 
if to specify year of proposed assessment ; ses Income tax 4. “ae 
of income tax—Method of accounting regularly employed by 
Company—Duty of! Income Tax Officer to exercise judgment as to 
whether method is one from which true profits can be deduced ; see 
Income tax ‘ ae ave 
Attachment, effect of ; see Insolvency ees oes 
» if valid Otder of conditional attachment under order 28, rule § 
of the Code of Civil Procedure not made absolute—Ex parte decree 
passed ; see Attachment before judgment res one 
——— before judgment—Civil Procedure Code (Act V of 1608), 
order 38, rule 5- Attachment before judgment—Order of conditional 
attachment —Order absolute not made— Attachment, if valid— Purchas 
ser after decres, if can claim any benefit. 





= ae 














The predecessor of the decres-bolder instituted a suit for money against 
opposite party No.2 and on the next day applied to the Court for 
attachment before judgment of the defendant’s property under order 38, 
rule § of the Code of Civil Procedure. The Court issued an order of 
conditional attachment which was duly served. The defendant did not 
appear in spite of registered post card having been issued. The suit 
was thereafter decreetl ex parte, About 14 years later the appellant pur- 
chased the property | which belonged to the judgment-debtor or his two 
brothers. The decree having been executed the appellant objected. 
The question was whether the appellant has any locus standi to main- 
tain an objection and- whether the attachment was valid: 

Held, (i) the contention that the objector has no locus standi has no 
merit and he had a right of appeal as the action taken by the Court was 
in effect under section 47. 4 

(ii) the attachment itself was something separate from the mere order 
which was to be done and effected before the attachment could be 
declared to have been! accomplished, 

(dii) though there was no process under order a1, rule 54 of the Code of 
Civil Procedure, 1908| but when asa matter of fact the Court bailiff 


observed-all the formalities required under the order, the attachment. 


would be deemed to have been effectually done by the bailiff at 
the spot, ' 


(iv) the mere omission to record an order absclute did not make the ordef - 


of attachment inefféctual Sm. Amodini Dassi v. Raghunath 

Mallick : f ig Š tee oa 

of Immovable property, if valid—Civil Procedure Code, Order a1, 

- mile 54) no process tnder—Court bailiff observing all the formalities ; see 

Attachment before judgment eet woe 

Auction=purchaser, if bound by the statement Thade by the vendor in the 
+ e 
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Kobala—Private sale of some of the properties—Sale of other properties 
at the instance of the vendee—No separation of share of revenue men- 
180 


. tioned in the sale proclamation ; see Application ove ane 

Bad livelihood—Criminal Procedure Code (Act V of 1898), section 107, 
provisions of and proceeding under— Additional District Magistrate on 
his own initiative starting proceedings on a petition of complaint filed 
previously and without further police report—Initiation of such pro- 
ceeding, tf bad—Procedure to be followed in such cases, 

Section 107 of the Code of Criminal Procedure contemplates a proceeding 
to be started on information recelved, if in the opinion of the Magistrate 
there is sufficient ground for a proceeding. The Magistrate has under 
the law to satisfy himself that a person is likely to commit a breach of 
the peace or disturb the public tranquility as mentioned in the section 
before taking action. ` ; 

The object of the provisions contained in section 107 of the Code of Crimi- 
nal Procedure is prevention and not punishment of offences; it is intend- 
ed not to punish persons for anything that they have done in the past, 
but to prevent them from doing in future something that might occasion 
a breach of peace, 

Proceedings under section 107 of the Code of Criminal Procedure were 
started on a petition filed before the Suburban Police Magistrate, Alipore, 

. by H, The petition of complaint was sent to a police officer for enquiry 
and report, and a report was submitted by the police on the and Octo- 
ber, 1936. Upon this an order was passed by the Police Magistrate to 
draw up proceedings under section 107 of the Code of Crimina] Proce- 
dure. The case ultimately came before the Additional District Magistrate 
of 24-Parganas, who held that the proceedings under section 107 of the 
Code of Criminal Procedure as stated by the Police Magistrate were 
without jurisdiction. The Additional District Magistrate, however, on his 
own initiative without any further enquiry took proceedings against the 
petitioner in accordance with the provisions of section 107, sub-section(2) 
of the Code of Criminal Procedure. The proceedings thus initiated were 
transferred to the Police Magistrate of Alipore for disposal ; 


Heid, that the order by the Additional District Magistrate may be support- 
able under the Jaw; but before any action was taken anda proceeding 
drawn up and a direction given for the transfer of the proceeding to the 
Police Magisirate, he should have satisfied himself that the cause for 

' initiation of a proceeding which existed on 2nd October, 1926 as disclosed 
in the police report, still existed. It was therefore necessary for him 
to refer the petition of complaint originally filed to the police for further 
enquiry and report, and he not having done that the case was sent back, 


Seth Sukhlal Karnani v. The Emperor a ene 
Beneficiary, remedy of—Executor, misappropriation by ; see Probate 
Proceeding ase aaa 
Bengal, Agra and Assam Civil Courts Act, 1887, section 37—Question 
concerning dower is one regardiffy marriage ; see Dower s rte 
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Bengal Agricultural Debtor’s Act, effects of ; see Agricultural debtor .., 
—— ~, to be carefully and strictly construed ; 
see Agricaltural debtor 








-~~—, sections 18 and 20, if debar the Civil 
Court from satisfying itself that the valid requirement of any notice 
issued under section 34 actually exist ; see Agricultural debtor sae 
s section 20, scope of ; see Debtor ass 
Se a emer, Section 34, if applicable—Execution 
case adjourned for confirmation of sale, If pending in respect of any 
debt—-Court, if can stay proceedings on receipt of notise from Debt 
Settlement Board ; see Agricuitural debtor ass 





ee 





5 Tie eR Se 





one 


a meae 











, section 34, notice under—Duty of Civil 
Court as to staying proceedings—Notice to be valid notice ; see Agricul- 
tural debtor one one 
, section 34, notice under, when to be 
issued—Debt must actually be in existence ; see Agricultural debtor .., 
Bengal Alluvion and Diluvion Act, section 6—"Added”, meaning of ; ses 
Land revenue toe ase 
, section G—"Added to any estate 
paying revenue directly to the Government”—Land forming part of a 
permanently settled estate which re-appears after having been submerged 
by a river ; see Land revenue ome eee 
Bengal Alluvion and Difuvion Regulation does not lay down any rule 
for division or apportionment of the alluvial accretion when several 
estates or interests are concerned ; see Alluvion tee ve 











ne 











— section 4 (1), scope of ; see 
Alluvion on see 
ı section 4 clause (5) applicable 
in the case of increment to more than one riparian estate or tenure ; see 
Allavion cee coe 





pe a aa R 








Bengal Cess Act, section 55—Copy of the notice under sections 52 and 54, i 


if to be put up for general inspection at a Mal Kutchary of an estate ; 
see Notice, publication of eee aes 
Bengal Mining Settlements Act, poiicy of—Maintenance of works of 
sanitation—Charge of a regularly recurring nature and incident to the 
occupation of premises—Payable in respect of mines benefited ; see 
Mining lease ase Nie 
» section 10 clause (4), expenses charge- 
able under-—Public demands for the purpose of Bengal Public Demands 
Recovery Act ; see Minlog lease ose be 
Bengal Public Demands Recovery Act, section 3(6) and schedule I, 
clause (3)--Expenses chargeable under section 10 clause (4) of Bengal 
Mining Settlements Act are public demands for the purpose of Bengal 











Public Demands Recovery Act ; see Mining lease i ses 
Bengal Tenancy Act, section 26 (f), clauses (2), (3) and (5), EE AEE, 
of ; see Pre-emption, application for si ie 

` 
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433 


433 


433 


145 


145 


304 


304 


293 


293 


293 
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Bengal Tenancy Act, section so—Holdiag—Tenancy comprising 13 parcels 
of land and fraction of 3 other parcels ; sea Rent, enhancement of ose 

+ —~, section 40, if can be combined with the definition of 

‘holding as amended in 1928; see Rent, enhancement of .., eee 

ı section 48(D)~—Decree not drawn up in proper 
form—Final decree for ejectment, irregular—Such decres, if executable ; 
see Decree for ejectment oo on 
~, section 148 (b)—Elder brother, having custody of 
minor, if natural guardian—Elder brother, not appearing, on notice— 
Guardian ad litem, if to be appointed ; see Party f te we 
———— , section 148 (h), scope of— Guardian į see Party... 
Bequest of surplus income of the properties dedicated to deities—Direction in 
the Will that the surplus is to be enjoyed by the members of the family 

in equal shares ; see Will. oes ww 








— 














‘Breach of duty-—-Suit for conversion in respect of consigoment of goods on 


which the merchant had obtained advance from the second. Bank after. - 
first pledging them to the first Bank ; see Estoppel as aaa 


_Burden of proof—Land in sult partitioned under the Estates Pariltion. Act 
and allotted to the plaintiff—Defendant setting up an intermediate 


tenancy , see Rent, sult for s oes see 
———-~ Of proof—Owner of land claiming a right that the land shall be free 
from assessment for land revenue ; sse Revenue eee en 


=——. Of proof—Transaction not unconscionable—Party challenging the 


gift ; see Gift bes it 


“memme ON the lessee to prove that the lessor had the consent of the co- 
sharers to create an intermediate tenancy—Allegation that the lessor had 


an interest in the land in suit not affected by partition under the Estates _ 














Partition Act; see Rent, suit for ass wee 
Calcutta Police Act, section 4s—What is necessary to prove an offence; 
ses Gambling nae oes 
——- „section 47—Elements ; see Gambling aes eee 
, section 47—Instruments of gaming~-Slips of papers 

found in the house ; see Gambling ose ose 


Calcutta Port Act affords protectlon not only in respect of a claim based on 
alleged breach of a statutory duty but also in respect of one based on an 
alleged omission to perform such a duty ; see Statutory body ose 


ma, section 142—Local authority requesting the railway 
owners to do certain act—Agreement that work to be done to pipes of 
local authority under railway line by railway owner’s at local authority’s 
expense ~ Local authority’s property flooded through alleged negligence 
of railway owner’s servant while doing work in connection with pipes— 
Railway owners protection ; see Statutory body eee ase 
, section 142 —" Or purporting or professing to be done ” } 

see Statutory body eee eee 
Cancellation order for maintenance has no retrospective operation ; sss 


Maintenance ~ ene -en 
e 





mammam 
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93 
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Certificate debtor, if can be released before detention on the request of the 
person on whose requisition the certificate was filed ; see Suit, maintain- 
ability of e oe 

officer, If can adjourn an execution case for finalor other orders, 

when a debtor was brought up under arrest; see Suit, maintains 
ability of 


Cess, assessment of. in the case of mines ; see Mining lease i ns 
~~~, drainage, how calculated—Settlement record of rights, if can be relied on ; 
see Drainage cess 
—<, mines, liability of, on whom ; ses Mining lease sae ie 
Cess Act‘ Mines etc ” are included in the definition of immovable pro- 
perty ; see Mining lease 
—, scope of ; see Mining lease soe ove 
Charge of abetment amcunts to notice to the accused that he has to meet a 
case of abetment In one or more of the different ways indicated in 
section 107 of the Indian Penal Code ; see Abetment ove 


ere 











of abetment generally— Evidence establishing abetment in particular 
form—Particular form of abetment, conviction on ; see Abetment a 
Charitable endowment, foundation of, by a Hlndu in Lahore, essential proof 
as to ; see Immovable property ove oe 
Civil Court, if can slay proceedings on receipt of notice under section 34 of 
the Bengal Agricultural Debtors Act from Debt Settlement Board—- 
Execution case adjourned for confirmation of sale; see Agricultural 


debtor see eee 
Civil Procedure Code, section 38—Court of the Deputy Commissioner of 
the Garo Hills is competent to execute a decree ; ses Execution ae 








, sections 38, 41—Application for execution to the 
Court which passed the decree—Non-arrival of certificate of non-satis- 
faction ; see Execution us wee 
— , section 41—Snfficient compliance—Transferee Court 
dismissing execution case and directing intimation to be given to the 
Court which passed the decree—Certified copy of the last executing 
Court filed ; see Execution one sae 
, section 42—Transferee Court, when can proceed 
with execution—Whole of Civil Procedure Code, if to be applicable 
Scheduled Districts Act ; see Execution wee se 
» section 47, if applicable—Suit by decree-holder 
against the certificate-debtor and surety—Failure of proceedings under 
the Public Demands Recovery Act ; see Suit, maintainability of sis 


———— ar 





—_ 








et RT A 





ee ttt 


ene oe = ———y SECtion 102—Second appeal, if barred—Deposlt .of 
money for the purpose of investment—Money invested in the name of 
depositee mortgagee—Suit for recovery of money from mortgagor or in 


the alternative from the depositee mortgagee ; see Deposit ... oe 
eran enn omer, SeCtiOn 145, remedy under, if exclusive; see Suit, 
maintainability of oo ove 


eee a; Order 7 rule 11, whep applicable—Court, if cga 
2 
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Civil Procedure Code—(Conid ý > 
depart from normal procedure were complications intervene—Inherent 
power of Contt ; see Suit, maintainability of ore see 
— s Order 21, rule 2—Adjustment of decree—Rights of 
mortgagee-decree-holde: assigned to new mortgagee—Further advances 
to debtor by new mortgagee on new mortgsge with other property as 
additional security ; see Mortgage ow tee 
, Order 21 rule 2(1)— Adjustment to the satisfaction of 
the decree-holder—Arrangement made by a judgment-debtor with a 
deeree-holder providing for the satisfaction of a decree differing from the 
one mentioned in the decree ; sse Decree, executlon of ove on 
+t eee omer enone, Order 21, rule 17, scope of ; see Execution see 
—_—e women, Order 21, rule §3(4), scope of ; see Decree, execu- 

















tion of sae ie 
at meeen aaee eaae Order 23, rule 53(6), scope of; see Decree, execu- 
tion of ~~ ane 
„ Order 23, rule 1, sub-rule (2)}—Order permit ting 
withdrawal of sult on payment of costs within a specified timemFresh 
suit institated without payment of costs -Subsequent deposit of costs 
and withdrawal by the defendant without any objection ; see Suit, main- 
tainability of eee ee 
Common tenancy, presumption as to—Fartition under Estates Partition Act ; 
see Rent, sult for see on 
Compromise, ifinvalid owing to manager of Court of Wards not made 
guardian-ad-litem -Suit against estate proprietor before possession of 
property taken by Court of Wards ~Manager of Court of Wards added 
as second defendant ; see Procedure eae e 
Conclusive or sufficient proof as to fixity of rent— Stipulation that in case of 
excess area being fonnd on measurement it would be assessed at a rent 
proportionate to the rent mentioned in the Kabuliat ; see Tenure, if 
mokarrari ove ou 
Confession —Voluniariness challenged - Function of the Fudge and the 
Fury—Hovidence independently of confession—Accused, if can lecon- 
victed of the offences of which he was charged. 

The correct position of the law as regards confessions, whose voluntariness 
is challenged, with regard to the functions of the Judge and the jary 
respectively is this, Whether voluntarily made or not the question is 
one of law, to be determined by the Court from the facts, as a condition 
precedent to their admission. Having been declared competent 
and admissible, they are before the jury for consideration. The jury 
have no authority to reject them as incompetent. But the jury are the 
sole judges of the truth and weight tobe given to confessions, as they 
are ofany other fact. In weighing the confessions, the jury must 
take into consideratlon all the circumstances surrounding them 
and under which they were made, including those under which 
the Court declared, as a matter of law, they were voluntary. 
Jn weighing the confessions, the jury necessarily congider those facts 











PAGE. 
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Confession —(Contd.) : $ 
upon which their admissibility, as having been voluntarily made, de- 
pends, while there is no power ia the jury to reject the confessions, as 
being incompetent, there is no power in the Court to control the jury in 
the weight to be given to facts. The jury may, therefore, In the exer- 
cise of their authority and within thelr province, determine that the 
confessions are untrue or not entitled to any weight, upon the grounds 
that they were not voluntarily made. The Court passes upon (i. e. 
considers) the facts merely for the purpose of determining their compe- 
tency and admissibility. The jury passes upon (i ə. considers) the 
same facts, and in connection with other facts, if there are other facts, 
in determining whether the confessions are true and entitled to any, and 
how much weight. The Court and jury each have a well-defined and 
separate province. 

Where in a charge tothe jury the Sessions Judge used the following 
words “it Is no part of ycur duty to decide whether the confession was 
made voluntarily or, on the contrary, by reason of any inducement, 
threat, promise or police torture. It is for me to de ide whether the con- 
fession was made voluntarily and once I have admitted it Into evidence no 
person here can urge before you that it was not voluntarily made.” 

Held, that these words do not correctly set out the position of the law 
with regard to the functions of the Judge and of the jury in dealing 
with confessions which, it is alleged were not voluntarily obtained. 

Where there is evidence independently of confessions and quite apart from 
the confession which is called in question on which the jury must have 
come to the conclusion that each of them was guilty of the offences of 
which he has been convicted 1 

Held, that under these circumstances each of the accused may be convicted 
of the offences of which he was charged, 

Per M. C. Ghose, F. -—It is the fuaction of the Judge to decide whether 
there is prima facte evidence for admitting confession. When the con- 
fession has been admitted by the Judge, it is the function of the fury 
to consider its credibility and weight and in considering the credibility 
and weight the jury are at liberty to consider all the circumstances of 
the case including thosa circumstances already proved before the Judge 
and to give the evidence such credibility as they think it deserves, Bac 
dan Ali v. The Emperor a ‘ite 

, if voluntary—Fanctions of Judge and Jury ; see Confession a 

ı if voluntarily made, is a question of Jaw—Court to determine 











from facts ; see Confession on u 
—— , voluntariness challenged, law regarding ; see Confession one 
Congeries of persons, when can claim an easement } see Easement ane 


Consent of the Municipal Commissioners, if necessary—Public road within 
Municipality— Electric Company as licensee fixing poles on such publit 
road ; see Rent, suit for ene w 
Conspiracy—Charge under sections 302 and 201 of the indian Penal Coda 
(Act XLV of 1860}— Proof necessary for a ęgnviction under section D4 


406 
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Conspiracy—(Contd ) <a 
Indian Penal Code—Offence triable with the aid of assessors, tried 
with the aid of jury— Validity of such trial - Appeal against conviction, 
if to ba on facts - Criminal Procedure Code (Act V of 1898), sections 
410, 418 (1)—'Where the trial is by jury’, meaning of-— Admissibility 
of statement in evidence—Statement by the deceased that ks appre- 
hends danger to life, liberty etc.—Evidence Act (lof 1872), sections 7 
8, 32 (1)—Statute, construction of—Charge of conspiracy to commit a i 
particular offence — Prosecution, if can prove a diferent consptracy— 
Object of conspiracy to be proved ~—Misdtrection vitiating the trial — 
Cataloguing of witnesses—Verdict of not guilty, effect of—Conspiracy, 
a matter of inference—Acts-and declarations of some member or meme- 
bers of the conspiracy = No evidence'to go to jury on the charge of 
conspira cy—Retrial. 

Per McNair, F. (Biswas, F. contra); So longas the trial has in fact 
been with the aid of jury, no appeal lies on facts, even though the jury 
trial was erroneous and the trial should have been by assessors 

Per Biswas, f.: An offence under Chapter V-A of the Indian Penal Code 
which includes section 120B is normally triable with the aid of assessors, 
and not by fury. 

The accused in the present case were charged at the same trial with several 
offences of which some were and some were not triable by jury. The 
Public Prosecutor pointed out to the Judge at the commencement of the 
trial that the jurors who had bzen empanelled should be treated as 
assessors as regards the charge under section 120B, as required by 
section 269 (3) of the Code of Criminal Procedure. One of the accused 
objected and the jadge thereupon decided to proceed with the trial as 
a trial by jury : 

Held, that the accused might legitimately complain if the procedure stated 
by the prosecution was not followed. 

That the objection of one of the accused to an assessor-trial was illegal and 
the other accuse 1 were not bound by it. 

That the Judge was wholly wrong in trying the conspiracy case by a jury. 

The words “where the trial is by jury” in section 418 (1) of the Code of 
Criminal Procedure mean ‘'where the trial is lawfully by jury”. 

Where on the words of an enactment, two constructions are open, the 

. Court may adopt the more reasonable or beneficial of the two, or the one 
which is the more likely to avoid a manifest Injustice. — 

Per Curiam: When one single conspiracy was charged, a conspiracy to 
commit both an offence under section 202, Indian Penal Code and an 
offence under section 201, Indian Penal Code—not a combination of two 
conspiracies one in respect of each offence~-the prosecution must stand 
or fall according as they can or cannot establish the conspiracy as 
charged. A conspiracy to commit a particular offence or offences having 
been charged, it would not be open to the prosecution to prove a 
different conspiracy. Nor could the prosecution, conspiracy failing, ask 
for a conviction for a one or morggof the offences alleged-to constitute 
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Conspiracy—(Conid :) 
the object of the conspiracy or for any minor offence. Section 237 of the 
Code of Criminal Procedure does not apply to such a case 

Section 937 of the Code of Criminal Procedure does not deal with a case 
where the evidence falls short of proving the offence which the prosecu- 
tion had set out to prove ; that would be governed by section 298, if it 
could be made to apply. 


Where a conspiracy with two different objects is alleged, it is by no means 
certain that a conspiracy with only one of these objects will be a 
“minor offence” within section 238 clause (2) of the Code of Criminal 
Procedure. ' 


Where proof of the : esptracy is sought to be rested on proof of participa- 
tion in an overt act' which itself amounts to an offence, the proper course 
is to put the accused on trial for that offence. 

It is not right in stchacase to charge conspiracy on the off chance of 
being able to secure a conviction for the overt act. 


When evidence at the disposal of the prosecution is insufficient to secure a 
conviction for the crime committed, it is inexpedient, even though it 
may be lawful, to ptosecute the accused fora conspiracy the proof where- 
of really rests on the establishment of the very crime. 

The object of the conspiracy must be proved as laid. 

Conspiracy is generally a matter of inference deduced from certain criminal 


acts of the parties accused, done in pursuance of an apparent criminal - 


purpose in common between them. 


The acts and declarations of some member or members of the conspiacy 
and the circumstances from which conspiracy is sought to be deduced 
must be circumstances with which some members of the conspiracy are 
shown to be connected. 

Where the Judge, after stating the case for the prcgecution, gave the jury 
ashort summary- of the evidence of each witness and dealt also with 
tbe evidence against each individual accused, dealt with the wit- 
cesses in their numerical order and failed to marsha] the evidence 
relating to each element of the charge or to indicate to the jary how 
far in his opinion: each element was substantiated by the evidence 
before them : 

Held (per McNair, F.) that this would not of itself amount to 
misdirection, but coupled with omissions and inaccuracies, it would be 
so within the meaning of section 423, sub-section (2) of the Criminal 
Protedure Code. 

Per Biswas, F. + A cataloguing of the witnesses may be tseful in a way, 
but it can never bea substitute for that marshalling of the evidence, 
point by point, which is so necessary for presenting tothe jury a com- 
plete picture with all its lights and shades. 

Where there was in fact no evidence to go to the jury on the charge of 
conspiracy, the verdict and the conviction based thereon were invalid, 

‘It isa very dangerous principle to adopt 2 regard a verdict of not 
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Consplracy—(Conid :) 
guilty as not fully establishing the innocence of the person to whom it 
relates.” 

Per Curiam: An endorsement made by the Circle Inspector on the 
petition to the S. P. stating that a week before the murder of the 
deceased, the latter filed a petition before the S. D. O. stating that 
the petitioner seriously apprehended danger to his life, liberty and: 
reputation at the hands of certain persons. It was contended that 
the sub-section under which the statement was admissible was sub- 
section (1) of section- 32 and that only after death of the doctor had been 
proved : 


Held, that the statement of the deceased was admissible, if not under sec- 
tion 32 (1) but under section 8 of the Indian Evidence Act as evidence of 
the conduct of the deceased, an offence against whom was the subject of 
the trial, such conduct being iafluenced by his fear of iajary. 


Per MeNair, F.: Uf the High Court on appeal is of opinion that the evi- 
dence on any proper view of the case would not support a conviction, it 
would be worse than useless to send back the case for a new trial in order 
that a jury may have the opportunity of convicting upon such.evidence 
on a proper summing up. 


For a conviction under section 364 of the Indian Penal Code, it is 
necessary to show that- there was a preconceived plan for committing 
the murder. 

Though one of the accused did not file an appeal against his conviction, the 
High Court while considering the appeals of the other accused, set aside 
his conviction by exercising the power given under section 439 of the 
Code of Criminal Procedure, Goloke Behary Takal v. King= 


Emperor ais pe 925 
Conspiracy, different, if can be proved—Conspiracy to comudt a particular _ 
offence or offences charged ; see Conspiracy Gee i 228 





s proof of, to rest on proof of participation in an overt act which 
itself amounts to an offence, the proper course is to put the accused on 





trial for that offence ; see Conspiracy . is ss 225 

očmi memes ig generally a matter of inference ; see Conspiracy eee 225 
to commit a particular offence or offences charged—Different 

tonspiracy, if can be proved ; see Conspiracy eee veo 225 
Construction of decument—Erroneous statement as to dimenstons—Repug- 


nancy between two parts of the deed ; see Document sss ves 202 
= of docurnent—Repognancy between the rider and the rest of 

the document—Misdescription in the rider—Actual measurement ; see : 

Document s eee 202 








of Putni Potta—No worcs limiting or resiricting the rights of 
the Zemindar—Realisation of rent ; see Patta, construction of Es 97 


Contract—Agreement to pay indemnity in case of loss for opening a tele- 
grapkic ofice by local merchants with the Government—YHerchants, if 
Hable—Such contract, if opposed to public policy—Person signing the 

Lad 


—” 
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Contract ~(Conid :) 
contract as agent—Principal, not ratifying the act subsequently— 
Agency, not proved —Indian Contract Act (IX of 1872), section 235. 

There was a post offise at a place named Nitpore. The defendant or their 
predecessors applied to the telegraphic department for opening a tele- 
fraphic office but the department were not willing to open a telegraphic 
office there unless local merchants guaranteed loss. Therenpon some 
local merchants executed an Indemnity bond each agreeing to pay a 
certain indemnity if the Accountant General of the Telegraphs certified 
the loss and his certificate would be final, 

The Accountant General having certified loss this action was taken against 
the present appellants on the strength of the indemnity bond: 

o Held, that the Government were entitled to recover the amount on the basis 
of the contract and such a contract was not opposed to public policy. 

fer R. C. Mitter, $.1 The duties imposed on the state does not apply to 
each and every public undertaking. 

Where it appeared that a person signed an indemnity bond as agent of 
another and the latter afterwards repudiated the bond 1 

Held, that the person signing the bond as agent was liable not on the con- 
tract but on the implied warranty. 

Per R.C Afitter, F.: When a person represents that he has authority to 
act as agent of some other person but in fact he had none, he cannot 
thereby become the principal nor can he be regarded as principal : 

Per R. C. hitter, F ı The basis of an action under section 935 of the 
Indian Contract Act is the implied warranty. Kishori Prasad Bha= 
kat v. The Secretary of State for India in Council ... soe 

———_— — Sale of som of the properties—Statement that the properties bear 
a certain Government revenue—Sale of other properties at the instance of 
the yendee—No separation of revenue In the sale proclamation—Auction- 
purchaser, if bound by the statement ; see App'icaticn see we 

——, construction of— Matter ia the contemplation of the parties at the 

time of the contract—~Word or words used in the contract ; see Mining 
lease ase ase 
~—, if opposed to public policy--Agreement to pay indemnity in case 
of loss for opening a telegraphic office by local merchants with the 
Government ; see Contract acs Tas 
=, new, if can be inferred —Minors’ funds entrusted to Company by 
guardian as agents to invest In other Companies—Subsequent use by 
Company in their own business Acquiescence by guardian; see 
Trustee ... ove 
om, when affects a stranger ; see Suit, maintainability of ... ie 

Contract Act, section 23—Agreement to pay indemnity in case of loss for 
opening a telegraphic office by local merchants with the Government, is 
uot opposed to public policy ; see Contract tee eos 

——— wa, section 126—Contract of guarantee—Surety bond executed 
in favour of certificated officer by the surety of a certificated judgment- 
debtor—Congideration ; see Suit, maintajnability of asi See 
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Contract Act, section 126—Decree-holder taking out a certificate under the 
Public Demands Recovery Act for recovery of sum due under a lease— 
Decree obtained and execation of decree—-Release by the certificate 
officer of the certificate-debtor on taking security ; see Suit, maintalne 

















ability of sie we 273 
—-— » section 173—Document of title—Rallway receipt; see 
Estoppel ssi on 510 
» section 235, scope of ; see Contract cae one 592 
Conversion of debutter properties to secular properties by consensus of 
family members ; see Hindu Idol aie ove 388 
of debutter proporty into a secular one—Act, nature of ; see 
Hindu Idol sua ‘se 388 
Conviction, if can be had, for one or more of the offences alleged to consti- = 
tute the object of conspiracy or for any minor offence—Charge of conspi- 
racy failed ; see Conspiracy i . ase 225 
— on particular form of abetment—Charge of abelment generally — 
Evidence establishing abetment in particular form ; see Abetment aes 196 


Court, if can enquire into valuation made in the plaint- Sult praying for 
declaration as to voldaess of decree and for injunction not to disturb 


possession ; see Court-fee si we 462 
-——-, If can order pre-emption—Deposit under section 26(£), eae es {(2}— 
No money in Court ; see Pre-emption, application for S viä 73 


Court-fee—Valuation in plaint—Valuation altered by Court upon enquiry, 
if right—Court Fees Act (VII of 1870 as amended by VII of 1935h 
sections 7 (iv) (e) and 8 (c), applicability of. 

The plaintiff owned a house which was sold in auction and purchased by 
one S but subsequently the plaintiff bought the house from Sin the 
name of the defendants. The defendants thereafter made a claim that 
they were owners of the house and they instituted a sult, against oppo- 
site party No. 2 to whom the house was let out, for recovery of Khas 
possession and obtained a decree. Thereafter the plaintiff brought this 
suit and the prayers made ultimately stood thus: that the decree 
obtained by the defendants was void and inoperative as against the 
plaintiffs and that a permanent injunction should be issued against the 
defendants that they should never disturb the possession of the plaintiffs, 
The suit was valued at Rs. 20. On evidence it was found that the house 
was bought from S at Rs 4700 and afterwards 4 sum of three thousand 
and odd was paid in full payment of a mortgage. 

Held, that the sult came under section 7 (iv) (c) of the Court Fees Act and 
the Court-fee was payable according to the amount at which the reliefs 
sought was valued ia the plaint. 

Held further, that under the provision of section 8 (c) of the Court Fees 
Act, the Court was entitled to enquire into the valuation made in the 
plaint and in suitable cases could correct it if there were sufficient 
materials. G 

In the present case there being evidence to show thata sumof much more 

than Rupees five thousand bad to bs paid to acquire the title to the 


A 
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Court-fee — (Contd :) 
house, the valuation made by the plaintif at Rs, 20 was inadequate and 
the finding of the Munsiff that the value of the house was much more 
above Rupees two thousand was right. Srimati Annapurna Ghose 
v. Rameswar Guha s os 

Court-Fees Act (as amended), section 7(iv) (c)— Valuation in plaint 
altered by Court upon enquiry—Prayer for declaration as to voldness of 
decree and for injunction not to disturb possession ; see Court-fee ae 

Court-Fees Act, section 8(c)—Suit praylng for declaration as to voidness of 
decree and for injunction not to disturb possession—Court, if can enquire 





into valuation made In the plaint ; see Court-fee ov 
Court of Deputy Commissioner of the Garo Hills isa Civil Canel and can 
execute a decree ; see Execution ase aoe 

of probate—Vrovisions in Will to take effect immediately ; see 

Will eee one 


Court of Wards Act (as amended), section 10{c), if and when operative 
as to property of person other than that of ward ; see Execution sale ... 
——— m — —— m, section 10(c), if applicable to pro- 
perty of persons other tban that of Ward— Other person co-defendant or 
co-judgment debtor with the ward ; see Execution sale att ses 
— ne —, section 10(c) applies to decrees 
obtained before the section came into force and to execution proceedings 
then pending ; see Execution sale ae oe 
— —— — mm section 1¢(c) is retrospective in 
operation ; see Execution sale sos! 
Court of Wards Act (Madras), 1902, section 34-—-Will ade by Ward 
without previous consent of Court—-Subsequent confirmation by Court 
after death of testator and release of property—Wiil valid; see 
Adoption tee eee 
Court of Wards Act, section 51—Suit against an estate proprietor—Amend- 
ment required owing to the taking charge by the Court of Wards; see 





Procedure ove ase 
-_—-———— —— —— ~—, section 51—Suit against a disqualified estate pro- 
prietor, a Ward of the Couct of Wards ; see Procedure see oes 
Creditor, if a secured one - Existence of attachment in his favour; see 
Insolvency . oe 


Criminal Procedure Code, section 107—Different persons ‘found to do 
different overt acts for the threatening to assau]t—Notice of the time 
and place of each of the overt acts complained about, if necessary = 
Prejudice ; see Good behaviour to ces 

— a eee, section 107—No evidence to show that the 
accused was within the local limits of the Magistrate’s jurisdiction at the 


time the proceedings were instituted ; see Good behaviour ... oo 
—_——————— — —— ~~, section 107, object of : see Bad livelihood =... 
om ne eens eee y section 107, scope of ; see Bad livelihood ove 





PERCEN ammm section 107, subsection (2)—Additional 
District Magistrate on his own initiative stagging proceedings on a peti- 


462 


216 
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Criminal Procedure Code—(Contd : ) 
tion of complaint filed previously and without farther alise report—~ 




















Initiation of such proceeding, if bad ; see Bad livelihood ss oo 564 
<= ——— -, section 107 (2), proceedings under, when to be 

taken ; see Good behaviour à oe- , 197 

ae meee, section 107 (2), when applicable—Who may ' 

institute proceedings ; ses Good behaviour see ae 177 
a co ——-—-———- —, section 237—Charge of conspiracy failed— One 

or more of the offences alleged to constitute the object of conspiracy or 

for any minor offence ; see Conspiracy a E 225 
amem mammae oa ——— ———, section 237—Evidence falling short of proving 

the offence ; see Conspiracy we sae 225 
‘meme oom , section 257, scope of ; see Conspiracy aoe 225 


, section 238 (2}—“ Minor offence ’’~ Allegation 

of conspiracy with two different objects—Conspiracy with only one of 

these objects ; see Conspiracy se ove 225 
a ee, section 269 (3) —Accused charged at the same 

trial with several offences of which some were and some were not triable 

by jury— One of the accused objecting to the trial by assessors — Trial 

held with the aid of jurors— Effect af objection ; see Conspiracy ose 225 
——- — a, section 269 (3)—Trial, if valid—Trial wholly 

with the aid of jurors—Accused charged at the same trial with several 

offences of which some are and some are not triable by jury—One of the 

accused objecting to the trial by assessors ; see Conspiracy -... se gas 
—— — , section 307- Disagreement with the unanimous 

verdict of the jury in a murder case— High Court; what to consider ; see 


AY jetta 




















Trial by a special jury te See 451 
ee —, section 107--High Court, when can set aside 

the verdict of the jury ; see Trial by a special jury on ase 331 
—-—— — section 307—Power of Judges in making refer- 

ences should be used sparingly , see Reference ave sea? 560 





ee » section 307—" ower of making references on the 
part of Judges, is an artificial power which is a, creature of the statute 
. + only; sea Reference sanS s 560 














» section 307—Settled policy of Government to A 
rely'on the verdict of jurors —Verdict of jury, when to be disturbed ; see ; 

















Reference > > oe e 560 
nt ne em —=, BECHOD 307, scope of ; see Reference Ges 560 
_ —, section 207, clause (2), scope of- High Court, 
+" duty of ; see Murder w aiii 500 
m — ,sectión 418 (1)— Defacto but not dejure trial by 

jury—Appeal, If lies on facts ; see Conspiracy eas eee 225 


=~- „section 423 (2)—Misdirection by the Judge— 
Judge-giving the jury a short summary of the evidence of each witness 
and dealing with the evidence against each individual accused—Judge 
failing to mazshal the evidence gelating ta each element of the charge or 


—_ i ; 
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Criminal Proce dure Code— (Contd +) 
to indicate to the jury how far in his opinion each element was substan- 
tlated by the evidence before them ; see Conspiracy Sa d 

eenaa ae miene mma ——, Sec. 439— One of the accused not filing an 
appeal against his conviction— High Court, if can set aside such convic- 
tion on the appeal of other accused ; see Conspiracy oe e 

—m m i m Sec. 488—Maintenance claim by wife allowed 

but subsequently cancelled on further petition by husband— Such order 

of cancellation is not retrospective ; see Maintenance Sea ose 

s Sec. 488, cl. (4)—Claim for maintenance by 

wife, when justified ; see Maintenance 











eens tee 





Custom, if reasonable or not~.erlod for ascertainment ; see Pasturage, 

right of | 
~~ — , if reasonable or not—Question of law ; see Pasturage, right of uu 
~—~—-— , right based on, is derived from true owner either expressly or from 


os see 








acquiescence ; see Pasturage, right of cos eee 
Customary casement, nature of ; see Easement sie see 
easement— Proof } see Easement soi oes 
Damages—7Z: ort— Negligence Assessment of damages— Loctrine of common 
employment. 


The plaintiff was a deck crew on board theS S. “Marklar” owned by 
defendant No.1. Defendant No. a was the agent of defendant No.1 
and defendant No. 3 was the steward wko looked after the ailment of 
the seamen on board the vessel, The duty of the chief steward, who 
was not made a party in the suit, was to attend to any complaints in 
cases of sickness and to administer medicines from the dispensary on 
board the ship. The duty of the master of the ship was‘the navigation 
of the ship. The plaintiff was examined by the company’s dector after 
he fell ill at every port and medicine was given to him, 


The plaintiff stated that instead of sending him to hospital for medical 
treatment for which he prayed, the master of the ship, the defendant 
2, kept bim on board the ship at the risk of life, bealth and other 
earthly interest and welfare, against all human consideration till the 
vessel reached A, where he was examined by a doctor, who pronounced 
him as suffering from an advanced stage of phthisis ; that inasmuch as 
that culminated incomplete break down in health, body and mind and 
brought him to the verge of death, caused while he was in the employ- 
ment of the defendants and was engaged in their service by the illegal and 
improper and negligent acts done\by defendant No. 3, who was a servant 
of defendant No. 1, he was entitled to get from defendant No. 1 compen: 
sation for the loss or damages caused to him in health, body and mind 
and money spent and also for worries both mental and physical. Defen- 
dant No. 1 resisted the claim on denial of the main allegations of fact 
contajned in the p int. 


The lower Court passed a decree on a new case, viz. the negligence of 
doctors, who examined the plaintiff in different ports. The negligence 
: . 


225 
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Damages—(Contd : ) 
was never pleaded nor put in issue. There was also no evidence as to 
negligence of doctors 1 

Held, that no rellef could be given to the plaintiff on the ground of 
negligence of doctors. 

The defendant No. 1 must be presumed, in the absence of proof to the 
contrary, to have appointed persons of competent care and skill as 
doctors, and the defendants were not liable for injury, if any, caused to 
the plaintiff by the negligence of any of the doctors. 


That as the chief steward and master of the vessel, defendant No 3, were 
careless and negligent in the matter of taking proper and reasonable care 
of the plaintiff in bis illness, the latter (the plaintiff) was entitled to 
damages against defendant No 1. But as the assessment of any 
amount on the head of medical charges was not possible in this case, 
the amount of damages the plaintiff was entitled to recover must be 
ascertained on the basis that he was not fit for any service, regard being 
had to the nature of employment he secured under defendant No. 1 and 
the character of work done by the Indian /askars. 


The decision of the question as to non-liability of defendant No 1 on the 
ground of common employment depended upon evidence in a particular 
case, and bence could not be raised for the first time in reply to the 
cross-objection by the plaintiff. Bat as the question was allowed to be 
argued on both sides, the Court proceeded to deal with the same on the 
materials before it, so far as the common employment of the plaintiff and 
defendant No. 3, the master of the ship, was concerned, 


The rule as to common employment, which may very well be adopted in 
this country, as one bised on principle of justice, equity and good 
conscience, is to be found in what was stated by Lord Chelmsford in 
Barton Shell Coal Co. v, A Guire. ‘It is necessary to ascertain in 
each particular case whether the servants are fellow labourers on the 
sama work ; because although a servent may be taken to have engaged 
to encounter all risks which are Incidental to the service which he 
undertakes, yet he cannot be expected to anticipate those which may 
happen to him on occasions foreign to his employments. Where 
servants therefore are engaged in different departments of duty, an 
injury committed by one servant upon the other, by carelessness or 
negligence in the course of his peculiar work is not within the excep- 
tion, and the master’s liability attaches in the case in the same manner 
as if the injured servant stood in no such relation to him, There may 
be some nicety and difficalty in particular cases in deciding whether a 
common employment exists; but in general by keeping in view that 
the servant must have known or expected to have been involved in the 
service he undertakes, a satisfactory conclusion may be arrived at ” 

It was contended that regard being had to the doctrine of common employ- 
ment, defendant No. 1 could not be held Hable for damages claimed by 
the plaintiff on account of the .negligence of the common employee, 

ad 


oer 
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Damages—(Conid.) 
defendant No +, the, master of the ship, who was not a respondent in 
the cross-objection filed by the plaintiff : 


Held, that the doctrine of common empioyment was inapplicable on the 
following grounds : 


(a) that the non-l lability of defendant No. 1 for damages was not pleaded 
in defence ‘ 


(b) that the negligence complained of in respect of which damages were to 
be assessed related to a period of time when the plaintiff and defendant 
No. 3 were not in any common employment. 


(c) that the plaintiff and defendant No. 3 were not fellow labourers in tha 
same work They were engaged in different departments of duty which 
had no intimate connection or dependence. T. and J. Brocklebank 
Limited v Noor Ahmode ah ate 

Damages, assessment of ~Assessment on the head of medical charges not 
possible—Nature of employment and character of work done; see 

Damages ces 

Death sentence, infliction of, on five persons ; see Trial by a special jury 
Debtor—Bengal Agricultural Debtors Act, (VII of 1939 B. C.), Sections - 
2 and 20 — Debtor. question shall be decided by the Board. 

Section 20 of the Bengal Agricultural Debtors Act was enacted In relation 

to the definition of debtor under section 2 of the Act. 


So the question whether a person is a debtor or not, shall be decided by 
the Board; Basiruddin Ahmed Chowdhury v. Noakhali Swa- 
deshi Stores wi 

Debtor, person if, to bz decided by Board appointed under the provisions of 
the Bengal Agricultural Debtors Act; see Debtor isi 
Debutter, 1f genuine and absolute—Deed of endowment in favour of Idols— 
Debutter property lent out on mortgage and subsequent purchase by the 
giver in execution of mortgage deed—Subsequent endowment of the pr o- 
perty to the Idols—Money allowance reserved for the personal benefit 
of widowed daughter-in-law ; see Hindu Idol see 
land, mokarrari patta of, when can be upheld as against the suc- 
cessor of the Shebait ; see Shebait 








— m property; when converted into a secular one— Act, nature of ; ses 
Hindu Idol 


Decree, execution of—Civil Procedurs Code (Act V of 1908), O XXI, Rule 
a(1)—Arrangement for satisfaction of decree by compromise~Not a 
variation of the decree- Subsequent application for execution after 
compromise, tf barred by limitaticn. 


A e 


An Act of the parties agreeing to vary the decree is not an adjustment of 
the decree ; but an arrargement made by a judgment-debtor with a 
decree-holder providing for the satisfaction of a decree which difters from 
the one mentioned in the decree itself is not a vatiation of the decree 
directing payment of money, but was merép an adjustment to the satis- 
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Decree - (Contd :) a 
faction of the decree-holder as contemplated by Order XXI, Rule 2 (1) 
of the Code of Civil Procedure. f 
In 1928 the present decree-holder applied for execution of the decree pass- 
ed in the year 1924 which provided for satisfaction of the decretal debt 
by instalments. fn the course of the execution proceeding there was'a 
compromise arrived at between the decree-holder and the jadgment+deb- 
tor providing for the manner and method of the satisfaction of the decice 
Passed in the year 1924. Subsequent to that date there were two pay- 
ments made by the judgment-debtor on the 12th of February, 1930, and 
on the 12th of February, 1991, accordiog to the instalments provided 
by the compromise mentioned above, Thereafter the entire decretal 
amount fell due on the 14th of February, 1932, as provided by the com- 
Promise and application for execution was made by the decree holder on 
the 4th February, 1933. 
Held, tbat the compromise amounted to an adjustment of the decree passed 
in the year 124, as contemplated by Order XXI, Rule 2 (1) of the Code 
of Civil Procedure and the execution started on the 4th February, 1933, š 
could not be held to bs barred by limitation. i 


Heid further, that the compromise did not create a new decree, at varian- 

ce with the original decree passed in the year 1924. ` Karani Debya v. 
Jogemaya Debya re al 

Decree, execution of—Civil Procedure Code (Act V of 1608), Order 2t 

rule 53 clauses (4) and (6) applicability of — Execution of decree by the 

transferee of decrees after it is altached—Execution, if maintainable. 


The purpose of Order XXi rule £3 Sub-clause (5) of the Code of Civil Pros 
cedure, is to protect payments made by the judgment-debtor of the 
attached decree to his creditor before he received notice of the attach- = 
mente 

Sub-clausa (4) of Order XXI rule 55 is intended for service of a notice on 
the judgment-debtor in cases where the decree is to be sold. 


One J obtained a decree against D and executed it and attacheda decree 
obtained by D against H. D then sold the decree which he obtained to 
S (appellant). S thereupon started execution proceedings in course of 
which objections were filed which were upheld by the courts below 
and the execution case started by S dismissed : 
Held, that Order XX! rule 53 clause (6) cr rule 53 clause (4) 
afforded no prctection to S. Sarat Chandra Das v. Jnanendra 
Nath Chakravartl aà 459 


, if can bs executed—Two members of a joint Hindu family execute 
iog a mortgage— Death of one of tho members —Decree against surviving 
member — Suit dismissed as against the heirs of other member— Execu- 
tion of decree subsequently scught against latter ; see Mortgage wee 422 

mm, variation of—Arrangement made by a judgment-debtor with a de~ j 
cree-holder providing for the satisfaction of a decree differing from the 
one mentioned in the decree ; see Decree, execution of eee a1 
* 
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Decree for ejectment—Bengal Tenancy Act (VIL of 1885) , Sec. 48(D) 


—Decres not drawn up in proper form~Final decree for ejectment, 
trregular—Such decree, if executable— Executing Court when can re- 
fuse to execute a decree, 
Where in a suit instituted under Section 48(D) of the Bengal Tenancy 
Act, the decree was not drawn up in proper form after a preliminary 
order, it can be said at the most that the fiaal decree for ejectment was 
made in an irregular manner, 
Ordinarily an executing Court must execute the decree as it stands and 
cannot go behind the decree. The executing Cout can only refuse to 
execute a decree in three circumstances only, that is to say, where the 
Court which passed the decree had no territorial jurisdiction over the 
person of the defendant or over the subject-matter. Itis only within 
these narrow limits the executing Court can refuse to execate the 
decrees. Subal Chandra Jana v. Surendra Nath Bera a 33 
Decree-holder, when ‘can add to or amend the prayers in his application 
for execution ; se¢ Execution vee 57 
Déed of conveyance - Deed of conveying land together with external and in- 
ternal rights—Shamilat not yet divided at date of deed—Deed, if 
effective to convey the rights to the Shamilat together with the land; 
see Village land e as 49 
Defence in rent sult+Re plot within a Tevzi included in the partitioned ` 
` estate does not appertain to.Kherij Mahal—Plot alloted to plaintiff's 
share ; see Rent suit ` : ies 578 
Deposit of money for the purpose of investment—~Money invested in the 
name of the depositse—Suit for recovery of the amount—Second appeal, 
if maintainable--Civti Procedure Code (Act V of 1903), section 102— 
Indian Limitation Act (IX of 1908), section 10. 
Plaintiff made over some money to K (Defendant No. 3) for the purpose 
of investment, IÇ told plaintiff that part of the money was invested 
~ with defendant No. 1 and part with one A and J. Though repeated de- 
. mands were made for the bonds, K after the expiry of three years from 
the date of the i loan, informed him that the bonds were with him and 
gave receipts for, these bonds. When plaintiff tried to verify the tran» 
sactions the plaintiff was told that the bonds were executed in favour of 
K. The plaintiff claims that he is entitled to recover the money from 
the mortgagors (defendants Nos. 1 & 2) or otherwise he is entitled to 
recover the monty from K (in case it be found that K is the owner of 
é the mortgage money) by a money decree for the amount of the loan 
with compensation of the like amount. s 
Held, that the suit must be regarded as a mortgage suit although there was 
an alternative prayer that if the claim on the mortgage be not valid be 
would be entitled to recover the money from K by a money decree and 
as such a second appeal was not barred under the provisions of section 
102 of the Code, of Civil Procedure. 
Held, further, that the case came under the provisions of section r0 of 
the Indian Limitation Act and as such was not barred. Kalipada A 
Bhattacharjee v. Kali Kumar Pal ” sgi 


> 
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Deputy Commissioner of the Garo Hills, Court of, is a Civil Court and ~ 
can execute a decree ; see Execution. , toe 

‘Dharya’, meaning of—Kabuliat, construction of ; see Tenure, if mokarrari 

Direction that the sons and grandsons shall not be competent to sell or gift 
away, if valid and- enforceable—Bequest of surplus income of the pro- 
perty dedicated to deities ; see Will ove 

Document— Construction of ~Repugnancy between two parts of the deed— 
Erroneous statement as to dimensions. 


In a conveyance of two plots of land in favour of the appellant executed by 
the respondent, the lands conveyed were identical with the lands stated 
in a certain lease. No dimensions of the plots were given similar to 
these given in the lease. At the foot of the document was appended a 
schedule, in which the boundaries of the lands sold were given, following 
the descriptions previously given 10 the lease There wasa rider at the 
end of the schedule tothe conveyance deed, Actual measurements dis- 
closed a repugnancy between the rider and the rest of the document, 
The repugnancy turned out to be a case of misdescription in the nder. 

Held, that the rider would not prevail over the recital in the body of the 
conveyance, 

That it was not possible to read the words in the rider to the schedule in 
any way limiting the extent of the plots conveyed and the plots must be 
taken to have been conveyed according to the dimensions mentioned in 

` the lease, Nagendra Bala Devi v. Baidyanath Chakravarty ... 

» construction of~Erroneous statement as to dimensions—Re- 

Pugaancy between two parts of the deed , see Document a0 
w—~————-—=-, construction of—Repugnancy between the rider and the rest 
of the document—Misdescription in the rider— Actual measurement ; see 





Document ay eee 
Documents of title to immoveable property, delivery of—TIntention to create 
a security thereon ; see Mortgage ae oon 
Doctrine of common employment + see Damages eee oon 
of implied promise, if to be imported, to save by payment a simple 





debt from limitation ; see Payment æ A 

Dower—Whether a “question regarding marriage”? — Whethar Mahomedan 
Law applicable—Marriags of infants with authority of both fathers— 
Agreement for dower—Infant bridegroom without means—Death of 
bride before dower paid—Right of her heirs to recover dower against 
bridegroom’s father’s estate—Bengal, Agra und Assam Civil Courts 
Act (XI of 1887) section 57. 


By section 37 of the Bengal, Agra and Assam Civil Courts Act, 1887, 
Mahomedan Law is made applicable to “any question regarding’ 
succession, inheritance, marriage or caste or any religious institution.” 


A question concerning dower is one regarding marriage within the meantog 
- of that section, and the fact that divorce, dower, betrothal and family 
relations are not topics particularised by that Act asin the case of the 
enactments of other provinces does not import an intention that the 
social and family life of Musligs should be differently regarded from 
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Dower—(Contd 1) 


province to province, or that in Bengal, Agra or Madras Muslims are’ 


notto be governed in such matters by their own personal law. The 
right of the wife to'her dower is a fundamental feature of the marriage 
contract, and it has a pivotal place in the scheme of the domestlc 
relations affecting ithe mutual rights of the spouses at more than 
one point. I 

The rule of law in the Suraya that, where a man contracts his infant son in 
marriage and the child is poor, the liability for dower rests entirely on 
the father and, in the event of his death, must be discharged out of the 
whole of his estate, is a substantive ıule of Mahomedan Law which, 
unlike canons of interpretation, rules of construction or rules of Maho- 
medan Law which pertain merely to procedure, will be applied by the 
Ccurts of Buitish India. Toa doctrine which enlarges the right of the 
wile, or improves her security, in respect of dower, an important purpose 
wust be attributed, 

Accordingly, where a marrisge was entered into by the authority of the 


respective fathers of an infant bridegroom without means of his own and. 


an infant bride (the parties being Shias), and a sum payable by way of 
dower agreed on at the time of the marriage was unpaid at the date of 
the wife’s death, 

Held, on a claim by. the wife’s heirs against the husband and others as 
heirs to the busband’s father’s estate, (1) that Mahomedan Law was 
applicable to the case, and (2) that, applying that law, the heirs of the 
wife were entitled to recover against each heir of the bridegroom's 
father to the extent of assets come to his or her hands. Syed Sabir 
Husain v. S, Farzand Hasan en A 


Dower, liability for—Law in Suraya—Man contracts his infant son in 
; marriage and the child is poor ; see Dower eee see 
e—a, right to recover, bride’s heirs against bridegroom’s father’s 
estate—Marriape of infants with authority of both fathers and with 
agreement for dower— Infant bridegroom without means—Death of bride 
before payment of dower ; s¢e Dower oor ooo 
Drainage cess, how talcu'ated—Settlement record of rights, if can be relied 
on ; see Draloage cess a seg awè 
—— —— crss, kow, to Le calculated—Settlement record of rights, if to be 
relied upon. j 
In calcalating the amount of drainage cess it is futile for the Court to try 
to calculate the'road cess or drainage cess payable by each tenant. 
The Court ought to rely upon the record of rights. Tulsi Charan 
Bhattacharjee v. Harendra Nath Mukherjee iis ats 
Duty, breach of—Corversion—Goods pledged to Bank by merchant—Docu- 
ment of title lodged with Bank — Return of document to pledgor as matter 
of convenience Document fraudulently used by pledgor to obtain 
advance on goods from another Bank; see Estoppel - Ses coe 
Easement -Customary easement —Easement proper—Proof of customary 
easement — Pathway claimed as village pathway — Proof, d 
= 
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Rasement—(Conid :) 

A customary easement is not an easement properly so called, An ease- 
ment proper belongs to a determinate person or persons in respect of his 
or their land. A congeries of persons, such as the inhabitants ofa 
locality, unless incorporated as a determinate judidical person, cannot 
claim an easement. A customary right belongs to no individual in parti- 
cular It may be enjoyed by any one who iahabits a particular locality 
for the time being or who belongs to the particular class entitled to 
the benefit of the custom. Easements are, soto speak, private rights 
belonging to a particu'ar person, while customary rights are public rights 
annexed to the place in general. 

Proof of a custmory easement is immensely more difficult than proof of an 
easement within the provisions of section 26 of the Indian Limitation 
Act. : 

The persona who rely on custom must prove thit it was ancient, continu- 
ous, peaceable, reasonable, certain and compulsory. In other words, 
they must not only prove the elements required under section 26 of the 
Indian Limitation Act, but something more. The enjoyment must have 
been as of right, and neither by violence nor by stealth, ncr by leave 
asked from time to time. 

H a pathway is claimed as a village pathway, and not as a public pathway, 
it is necessary to show that the user was of the pathway as a village 

~ pathway. In other words, the evidence must be that it was used by the 
inhabitants of the village o: villages concerned as such, and not as 
members of the general public. Harisadhan De v. Radhika Prosad 





Pandit tee ier 

—, customary, nature of ; see Easemect ou ons 
————, Customary—Proof : see Easement one T 
mma and customary easements, difference between ; see Easement tee 
Electric company placing work on private land with the consent of the 
owner or occupier—Consent, nature of ; seg Rent, suit for... one 


Electricity Act, if authorises a licensee to place any work on any. private 

land without the consent of the owner or occupler ; see Rent, suit for... 

Endowment, charitable, foundation of, by a Hindv in Lahore, essential proof 

as to ; see Immovable property ace t 

Estoppel—Goods pledged to Bank by merchants -Document of title lodged 

witk Bank—Return of documents to pledgors as matter of. con- 

venience ~ Docu nents fraudulently used by pledgors to obtain advance 

on goods from another Bank— Whether first pledgees estopped from 
denying title of second pledgees. 

A well known firm of merchants of high repgte carried ona laige business 

in ground nuts, consignments of which they regularly received by 

railway for export. Each consignment was covered by a document 


called a railway receipt, a document cf title within the meaning of | 


section 178 of the Indian Contract Act, 1872. Undera railway receipt 
the merchants were entitled to delivery from the railway company. 
Two banks, the M. bank andthe C, bank, from time to time mde 
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Estoppel—(Conid.). 

loans to the merchants on the security of goods covered by the railway 
receipts, the merchants delivering the railway receipts to the banks by 
way of pledge. In practice, the banks, as a matter of convenience and 
only in order to facilitate the clearing of the goods, returned the railway 
receipts to the metchants, The merchants having obtained an advance 
from one of the banks, made use of tbis practice ,to obtain second 
advances on the same goods fromthe other bark. The M, bank, but 
not the C, bank, placed their stamp on railway receipts which they took 
by way of -pledge. When the railway receipts were stamped, the 
merchants obtained the second advance by obtaining delivery of and 


Pledging the goods'themselves. In due course the frauds became known 


and the merchants were declared insolvent. The C. bank having brought, 


| 
an action against the M bank for conversion ia respect of consignments 


ol goods on which ithe merchants bad obtained “advances from the M. 
bank after first pledging them tothe C. bank, andthe M bank having 
set up a plea of estoppel : ý 

Held (1) That the C; bank had not, in their dealings with the merchants 
in respect of the goods, committed any breach of duty to the M. bank, 
having only dealt with their property in the normal way of business. 

(2) That the principle of estoppel by conduct as well as by representation 
depended on the existence of a cuty,and that tbere was no duty 
owing by the C. bank to the M. bank. 

(3) That the railway, receipts did not on their face contain a representa- 
tion that, when they were presented by the merchants to the M. bank, 
the merchants were invested with full disposing power over the goods. 
The railway receipts were not dangerous thiogs, and there was no 
question of arming the merchants with them, The railway receipt, 
though a dccument of title, was in form merely an authority to take 
delivery of the goods, and the possession of such a document contained 
no representation. that the holder bad any implied authority or right 
to dispose of the goods. There was accordingly, even apart from the 
question of duty, no justification for a plea of estoppel by representation 
on the part of the M. bank 

(4) That the C. bank were not ia default because they omitted the precau- 
tion of putting their stamp on the railway receipts pledged to them. 
Even if to do so had been a usual practice, 80 that failure to adopt it 
could have been charged against the C. bank, the M. bank would not 
be entitled to rely on that fact, because of the absence of any duty on 
the C. bank as!between themselves and the M. bank to'adopt the 
practice, The existence of a duty, which is essential, was peculiarly 
essential in the case of an omission The C, bank were accordingly 
entitled to succeed in their action. The Mercantile Bank of India, 
Limited v. The Central Bank of India, Limited oo on 

—— by conduct as well as by representation depends on the aoa 

of duty ; isee Estoppel e oe 

„m by representation Goods pledged tank by merchant~ Railway 


+ . e 
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receipt lodged with Bank—Return of railway recelpt to pledgor as 
matter of convenience—Railway receipt fraudulently used by pledgor tó 
obtain advance on goods from another Bank ; see Estoppel ... ove 
—— by representation ~ Omission—Existence of duty ; see Estoppel se 
Evidenc:, oral, of eye-witness, if credible — Evidence produced ata late stage 

of the case—No satisfactory explanation as to delay—C ircumstantial 

cvidence not such that it is Inconsistent with tbe innocence of the 











accused ; see Murder one ooo 
Evidence Act, sections 8, 32(1)~Statement of the deceased -~ Death not 
proved ; see Conspiracy sae e 
———— , section 32(1)~—Statement made months before the alleged 
murder ; see Abetment si see 

, section 91, if a bar to adduce oral evidence—Oral agreement 

tween parties not relating to transaction ; see Mortgage ... eee 





» section 157—“ Former statement”, meaning of; seé 
. 187 . 


Abetment ose wee’ 


Executing Court, when can refuse to execute the decree; see Decree for 
ejectment see nee 
Execution—Civil Procedure Coze (Act V of 1908), Order XXI, rule 17—~ 
Requirements— Application for execution—Subsequent application to 
add certain other prayer, if an application fer amendment— Limitation, 

The provisions under Order XXI, Rule 17 require that the original appli- 
cation for execution be returned for amendment for non-compliance with 
the provisions of Rules 11 to 14 and the application may thus bs 
amended. 

A decree-holder can add to or amend the prayers In his origina) appli ation 
for execution if only the decree is not barred by limitation on the date on 
which such prayer for amendment or further relief is claimed 

In the presènt case the appellants obtamneda decree in rent suit on the 
21st November, 1920. They applied for execution of the said decree on 
the 18th November, 1932, and in that app'ication they asked for the 
arrest of the judgment-debtor and sale of the holding, if necessary. 
There was no prayer in that application for attachment of moveables. 
On the goth August, 1934, the appellants filcd another application for 
attachment of moveables ¢ f 

Held, that the petition of goth August, 1934, marks a substantial departure 
from the previous petition and not a continuation of the execution initiated 
by that petition, The application of the 30th August, 1934, was on the 
face of 1t an iadependent application and notan application for amend- 
ment of the previous application. 

Held accordingly, that the attachment of moveab'es on the basis of the 
application of the goth August, 1934, was without jurisdiction and 
should be set aside. Aziz Rahaman Molla v. Bepin Behari 
Mukherji oe te 
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Execution, felition for, if and nhen competent— Deputy Commissioner of 
Garo Hills, if a Citi? Couri— Civil Procedure Code, applicability of— 
Civil Frocedure Code (Act V of 1908), Sections 38, gt—Intimation of 
certificate of non-satisfaction not aciually recetecd by Court passing the 
decree—Subsequent execution, tf bad, 

The Court of the Deputy Commissioner of the Garo Mills is a Civil 
Court in the Garo Hills and as such, such a Court is competent to 
execute a decree within the meaning of section 38 of the Code of Civil 
Procedure. 

In order to enable a transferee court to proceed with an execution, it is 
not necessary that the whole of the Civil Procedure Code should be 
applicable but it Is sufficient if adequate powers and the requisite legal 
machinery have been placed by Government funder the provisions of 
the Scheduled Districts Act, for executing any decrees which may be 
transferred to him for execution. 

A petition for execution in the court which passed the decree would be 
quite competent provided that no other execution proceedings were 
pending elsewhere in respect of the decree, even if a certificate of non- 
satisfaction had not arrived. 

So where an order was passed by a transferee court dismissing an execution 
case and directing that Intimation should be given to the Court which 
passed the decree and thereafter the decree was again executed in the 
latter court with a certified copy of the order of the last executing court 
and when asa matter of fact the intimation was not received by the court 
passing the decree + 

Held, that there was sufficient compliance with section 41 of the Code of 
Civil Procedure and the execution was competent. Krishna Prosanna 


Lahiri v. Sarojini Debi ase sa 
w of decree, if maintainable—Application for execution by transferee 
of decree after attachment (of decree) ; see Decree, execution of oes 


=m sale—Court of Wards Act (1X of 1879), section 10 C (as amen- 
ded by Act V1 of 1936 B. C.), if rets ospactive in operation—Settion 100, 
tf operative, if there are co-judgment-debtors. 

Section 10 (c) of the amended Court of Wards Act is retrospective in opera- 
tion and it applies to decrees obtained before the section came jato force 
and to execution proceedings then pending, 

The provisions of Section 10 (c) of the Court of Wards Act (as amended) 
apply only to the person and property of a Ward and other persons can- 
not avail themselves of the protection afforded by that section, merely 
because they happen to be co-defendants or co-judgment-debtors with 
the persons who are Wards under the Court of Wards. The section is 
also operative in cases where as a result of protecting the property of a 
Ward the property of other persons might be adversely affected, 
Promode Chandra Sinha Sarma v. Narendra Narain Majum- 


dar Choudhury ; see eee 
Executor, if to deposit amount in Court after scrutiny of accounts ina 
probate proceeding ; see Probate proceeding tue si 

-æ 
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Executor, misappropriation by—Beneficiary, remedy of; see Probate 
proceeding g s ove 
Eye-wltnesses, oral evidence of, is not worthy of credit—Witnesses telling 
the story for the first time long after the commission of the crime — 

No satisfactory explanation as to delay—Circumstantial evidence not 
inconsistent with the Innocence of the accused ; see Murder vee 
Fiduciary relationship between company and minors, if affected—Minors’ 
funds entrusted to company by guardian as agents to invest in other 

~ companies ~ Subsequent use by company in their own business—Acquies- 
cence by guardian ; see Trustee eee s 
Fixity of rent, conclusive or snfficient proof as to~Stipulation that in case 
of excess area being found on measurement it would be “assessed at a 


rent proportionate to the rent mentioned in the Kabuliat; see Tenure, 
if mokarrari 


eee ase 


Gambling-—Caleutia Police Act (IV of 1866), sections 45 and 47—What . 
must be provtd—Slips of papers found in the house, if instruments of 


gaming. 

In order to make out an offence under section 45 of Act IV of 1866, it must 
be established Jirst that the accused was found in a common gaming house 
and secondly that he was there for the purpose of betting. When there 
is nd evidence that the accused was actually engaged in betting at the 
time, to find the accused guilty he must be brought under the provisions 

_ of section 47 of the Act. Under that section two things must be esta- 
blished—(1) that articles found in the house are instruments of gaming 
unless the house is-found to be a common gaming house and (2) that the 
persons found in the house were there for the purpose of gaming. 

. kh the present case the articles found in the house were certain slips of 
papers on which the names of horses were entered and figures indicating 
that certain amounts had been wagered on the horses opposite the name 
of which the figures appear. Most of these slips bear no date but a few 
of them are dated the 15th February, 1957, and the horses named therein 
appear to be horses who ran in the races on the 15th of February, 
namely on the previous day. In this case there is no evidence that betting 
operations were in progress and these slips contained records of bets 
which were no longer current bets, the events on which the bets had been 
made having already taken place, There is also no evidence to show that 
the accused were actually engaged in betting at the time : 

Held, that these slips cannot under the circumstances be regarded as instru» 
ments of gaming as defined in the Act. An offence tnder section 45 of 
the Calcutta Police Act has therefore not been made out against the 
accused. X, Torcato v. The Emperor os m 

Gift, i void under Hindu Law— Overwhelmed with illness” meaning and 
implication of the term—Gift, when tainted by undue influence 
Burden of proof—Sona fide purchaser for valus, if protected —Transfer 
of Property Act, section 129 before amendment —Rules of Hindu Law, 
if unaffected by it, 

Section 329 of the Transfef of Property Act, as stood before the amend- 

@ 


e e 
"Ed 
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Gift {Contd :) 
ment, kept the rules of Hindu Law unaffected by anything contained in 
Chapter VII of the Transfer of Property Act. 

The idea underlying the word “@f§" which has been interpreted by 
Mitakshara to mean “overwhelmed with disease’? means that the donor 
is in very great physical distress brought on by illness which makes him 
Incapable of thinking and acting properly or of forming a rational esti- 
mate as regards the consequence of his action. The man must be over- 
whelmed with disease, in the sense that his mind must be unsettled by it 
before the gift can bs repudiated as vold gift in law. 

So where the evidence was that the donor though suffering from a wasting 
disease was frealy moving about, attending to his normal works, and doing 
other things: 

Held, that the gift was not void under Hindu Lawas being made by a 
person overwhelmed with !llnes3 as used by Narada and as Interpreted 
by Mitakshara. 

When the transaction is not unconscionable the burden would be upon the 
party challenging the gift, that the donee did use his position to obtain 
an unfair advantage over the donor. 

In case of gift tainted by undue influence and imposition of the person 
procuring the gift even an innocent third party cannot retain the gilt, if 
he is a mere volunteer. But if he is a purchaser for value without notice 
there is no obligation of restitation on his part. Forman Ali Mijie. 
Uzir Ali Sheikh ssi u 

«— by a Hindu suffering from a wasting disease, when valid ; see Gift aes 

Good bekavionry—Criminal Procedure Code (Act V of 1898), section 107(aJ— 
Proceeding, when to be taken—Temporary residence within the juris- 
diction—District Magistrate and not the Sub-Divisional Magistrate to 
insttiute proceedings—~No evidence to show that the accused were within 
the local Hmits of the Magistrate’s jfurisdiction—Order under 
section 118, if to stand—Notice of time and place of each of the 
overt acts, 


Under section 107(2) of the Criminal Procedure Code proceedings should 
not be taken unless either the person informed against or the place where 
the breach of the peace or disturbance is apprehended, is within the local 
limits of the Magistrate’s jurisdiction. 

Sub-section (2) of section 107 of the Criminal Procedure Code is intended 
to provide for cases where the accused although living outside the juris- 
diction is alleged to have come temporarily within the jurisdiction in 
order to commit offences. In such cases proceedings are to be taken by 
the District Magistrate and not by the Sub-Divisional Magistrate. 

Where there is no evidence to show that the accused persons were within 
the local limits of the Magistrate’s jurisdiction at the time the .proceed- 
ings were initiated the orders are liable to set aside. 

Where different persons were found to do different overt acts for the 
threatening to assault it Is not necessary to give notice of the time and 
placa of each af the overt acts complained about, although it is advis- 


125 
125 
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Good behtaviour—(Conid +) 
able that in such cases a more detailed notice should be given so that the 
accused may not be prejudiced by the vagueness of the notice merely 
that they were threatening to assault, Hriday Nath Roy v. The 


Emperor ie sie 177 
Grant, lawful origin of, presumption of—Proof, necessary ; see Pasturage, 

right of ek. ae - 9B 
———-, presumed, right based on, is derived from true owner either expressly 

or from acquiescence ; see Pasturage, right of wea one 984 
Guardian, natural, of an infant is a natural guardian of the person of the 

infant 5 See Party one eae 558 


High Court, sin second appeal, if can enquire whether adverse possession a3 _ 
found by the lower appellate Court in its judgment of reversal, is- - 
supported by evidence ; see Presumption ase tee -455 

Hindu dols, their establishment and consecration—Deed of endowment— 
Provisions for Debsheba and devolution of Shebaitship—Debutisr, 
creation of, whether absolute and genuine or ilusory and nominal— 
Adverse possession against the Shebait, when against the idol— 
Conversion into secular property, whether warranted by Hinds 
Law, 

In 1846 a Hindu lady purchased d#ter alia a piece of bastu with pucca 
structures at Bally, began to reside there and later on established two 
deities in the said house. In 1852, he executed her first deed of endow- 
ment in favour of the idols. It was recited that out of Rs. £2480 which 
belonged to her she made a gift of Rs. 50,000 to the deities. The 
Debsheba was to be carried on with the interest of the said sum or from 
the income of the properties which may be acquired by employing the 
said sum or any portion thereof. There were provisions for devolution 
of Shebaitship also. The next day the said sum was lent out to one of 
her sons and a widowed daughter-in-law on mortgage of their Zemin- 
daries but as they failed to pay, she brought a suit to enforce the 
mortgage, obtained a decree and in execution thereof purchased the 
mortgaged properties, In 1859 she executed and registered her second 
deed of endowment whereby she formally transferred to the idols the 
said house at Bally together with properties purchased at the aforesaid 
mortgage salep anda considerable amount of ornaments and moyeable 
properties. Shebaits were named and the deed purported to create an 
absolute debatter. She wasa pious Hindu widow of a Brahmin family 
of affluent means and was the daughter of a pious Hindu. She had no 
debts and no motive to createa fictitious debutter. Six temples were 
also built in the said house at Bally : 

Held, that in these circumstances, in the absence of evidence to the 
contrary, the onus being on the defendants, the debutter was a genuine 
and absolute one, the money allowance reserved for the personal benefit 
of the widowed daughter-in-law who was not the Shebait being very small 
and comparatively an insignificant amount. 

Performance of the Idol’s Pujas is usual ina Hindu hoysehold for ng 


e Ld 
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Hindu Idols Conid +) 
Hind: would neglect the actual Puja in the house where he is residing. 
The Pujas would bs offered whether the Idols have property or not. The 
offering of Pujas would not necessarily lead to the inference that it was 
done in acknowledgment of the Idol’s title to the endowed properties. - 
An Idol acts tbrough its Shebait, prosecutes and defends suits through its à 
Shebait. Its Shebait is its protector and defender of its rightse An ‘ 
exclusion of the Shebait accordingly from the endowed properties can - 
have tha effect of excladinag the Idol from it. An exclusion of aShebait + 
from worship and the endowed properties may have only the effect of 
excluding him from his office. The effect of time following the exclusion 
of the Shebalt from the endowed properties may have the effect of > 
extinguishing the Idol’s right tothe property or may have an adverse  ° 
effect upon his right to the office only. This would depend upon intention: - 
with which the acta of dispossession are done. In all cases of adverse- 
possession the extent of the interest acquired by adverse possession 
depends upon the assertion of intention expressed or necessarily implied 
of the wrong doer when dispossessing and keeping out of possession the -+ 
rightful owner. When, therefore, a Shebait is turned out and kept out of- > 
the endowed properties by a person who has no title on the assertion- - 
that the property is his and not of the Idol’s, the adverse possession is-- > 
against the Idol also and if its duration is sufficiently long the Idol loses -- 
the right to the property. The physical presence of the Idol on the - 2 
property and the fact that Pujas were performed by the wrong-doer are -~ 
not material. 5 
Where a Mohant or Shebait sells the endowed properties to a stranger who - 
is to hold itas his personal property, the possession of the purchaser --- 
becomes adverse to the Idol from tbe date of bis purchase and possession, 
if the sale is valid. t -> 
When the sale or transfer is by the Mohant of some item of the vitori 
property or the whole of it in excess of his powers and the suit for posses- - 
sion is by the sncceeding Shebait, the possession of the purchaser 
becomes adverse to the Idol from the date of his succession, p 
It is only the acceptance of the office of Shebait bya person who dans a y 
legal title to It, that prevents him fron prescribing against. the Idal on 
the principle that he then becomes in law the protector of the Idol’s 
interest and its natural defender against all attacks thereon hy strangers .: 
and so cannot be heard to say that he preferred his personal interest over 
his duty. Sm. Pannasundarl Deby v. Benares Bank Ltd. eos 
‘Holding’, definition of, as given in amending Act IV of 1928,has not a retrose . 


pective operation ; see Rent, enhancement of ~ san vee 
Ido], if excluded from endowed propertles—Exclusion of Shebait ; see Hindu > 
Idol eee wees i 


, if looses the right to endowed property —Shebait turned out and kept i 
out of endowed property by a trespasser—Assertion of trespasser’s right— ` : 
Physical presence of Idol on the property—Performance of Puja; See e 


Hindu Idol wee? m.: 
- 
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Idol acts throagh its Shebalt ; sse Hindu Idol sss söi 988 
prosecutes and defends suita through its Shebait ; see Hindu Idol = as 388 

Idol’s title to endowed properties —Pujas, offering of; see Hindu Idol oe 388 
properties, apprapriatioa of, condemned ; ses Hindu Idol ... s 388 





Immoveable property —Claim for declaration of title —Defendant notin a 
position to give possession—Fossession not cliimable as “ further 
relief "——Validtty of injunction as constituting further relief ~ Specific 
Relief Act (I of 1877), section 4a—Society—Regisiration—Presumption . 
of—Hvidence required to rebut- Societies Registration Act (XXI of. 
1860), sections 3, 19 —Evidence—Committes-- Resolution passed at 
mesting of—Proof of validity—Whether necessary to prove that notices 
of mestiug sent to members 

Where in a dispute as to the ownership of property the plaintiff-seeks a 
declaration of title, and the defendant is neither in possession nor ina 
position to give possession of the property in dispute, then (notwith- 
standing that the plaintiff himself is not in possession or control of the 
property) there is no “ further relief ° within the meaning of section 42 
of the Specific Relief Act, 1877 available to the plaintiff against the 
defendant. Moreover, where it is not open to the plaintiff to pray for 
possession as against the defendaat, injunction is further relief within the 
meaning of the proviso. 

By section 3 of the Socleties Registration Act, 1850, the Registrar of joint 
Stock Companies shall certify that a society is registered under the Act 
when a memorandum of association of the Society and a certified copy of 
ita rules and regulations have been filed with him. 

Where it is sought to dispate the registration of a sociaty,it is not necessary 
for the party seeking to uphold the registration to prove the signatures 
to the original memorandum of association of the soclety ; but the pre- 
sumption of registration which arises in favour of the Society does so, 
not on the certificate of registration granted by the registrar under 
section 3, but on the copies certified under section 1g of the rules and 
regulations and of the memorandum of association of the society. 

A committee authorised two -of its members to institute a suit. The 
defendants in the action objected that there had been no due authorisa- 
tion of the members to institute the proceedings, the ground of the 
objection being that the plaintiffs had not discharged the burden laid on 
them by section 106 of the Evidence Act in that they had not proved 
that due notice had been given to the members of the committee of the 
meeting at which the resolution was passed which authorised the two 
plaintiffs to bring the proceediogs : 

Held, that proof of the minutes of the meeting in question was sufficient 
to discharge the barden resting on the plaintiffs, 

In the foundation of a charitable endowment by a Hindu in Lahore, it is 
necessary that the donor should divest himself of the property intended 
for the endowment. Whether he has in fact done so may be determined 
by evidence of acts contemporaneous with, as well as of acts and conduct 
subsequent to, the foundation. Sundar Singh—Mallah Singh 
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Sanatan Dharam High School v. Sundar Singh—Mullah Singh 

Rajput High School s ose $24 
Income tax—Revenue—Assessment—Method of accounting regularly 

employed by company ~ Duty of Income Tax Officer to exercise judgment 

as to whether method is one from which true profits canle deduced— 

Indian Income Tax Act, (XI of 1922), section 13. 

Section 13 of the Indian Income Tax relates to a method of accounting 
regularly employed by the assessee for his own purposes and does not 
relate to a method of making up the statutory return for assessment to 
income tax. The section clearly makes such a method of accounting a 
compulsory basis of computation, unless, in the opinion of the Income 
Tax Officer, the income, profits and gains cannot properly be deduced 
therefrom, It is not a correct view of the section to say that the Income 
Tax Officer is prima facie entitled to accept the profits shown by the 
accounts where there ig a method cf accounting regularly employed by 
the asseasee. It is the duty of that officer, where there is such a method 
of aceounting, to consider whether the income, profits and gains can 
properly be deduced therefrom, and to proceed according to his judgment 
on that question. 

A cotton company furnished a return of its income accompanied bya 
covering letter in which the amount of profit as shewn io the profit and 
lors account and as disclosed in the return was adjusted to shew a lower 
amonnt by reason of the bringing into account of the undervaluation of 
the opening as well as that of the closing stock for the material year o 
trading. That method of accounting had been regularly employed by 
the company for some years previously, The Income Tax Officer had 
regard, in making his assessment, to the profit and loss account apart 
from the covering letter, and assessed the company on the figure of profit 
appearing in that account : v 

Held, that the officer, by having regard only to the profit and loss account, 
had never exercised his judgment under the proviso to section 13 of the 
Act of 192, and further that, if he had so exercised his judgment, he 
would not reasonably have come to any other opinion than that the profit 
shewn by the profit and loss account could not be the true figure for 
income tax purposes. The Commissioner of Income Tax, Bombay 
Presidency and Aden v. The Sarangpur Cotton Manufactur= 
ing Company Limited of Ahmadabad ove os 4iI 

—Revenus—Assesement of firm as agents for person resident 
outside British India—Whether assessment to be preceded by notice of 
intention to treat assesses as agent— Whether notice summoning assesses 
to shew cause against being treated as agent required to specify year 
of proposed assessment—Indian Income Tax Act (XI of 1922), 
sections 22(2), 34, 42 43. 

By section 34 of the Indian Income Tax Act, 1922, where income has 
escaped assessment fora given year, provision is made for an assessment 
to be made within one year of the end of that year, 
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Income Tax- (Contd :) . 
By section 42 provision is made for the taxation in British India of income 
¿:-- arising there toa person resident outside it, the income being made 
chargeable to taxin the name of the person through whom the non- 


resident receives it. 


It is not necessary to the validity of a notice calliog for a return of income 
under section 92(2) of the Act of 1922, where it is served upon a person 
as agent fora non-resideat under section 43, that it should bave been 
preceded either by the notice of intention prescribed by section 43 or by 
the opportunity of being heard prescribed by the proviso to that section, 
no stch technical requirement being imposed by the Act. It is open to 
the Income tax officer under the Act to postpone any final determination 
of the question of agency until the time comes to make an assessment 
under section 23 of the Act. 


Proceedings under the Act begun in time are not required by the Act to be 
completed within any time limit. The Commissioner of Income 
Tax, Punjab, North-West Frontier, and Delhi Provinces, 

r Lahore v. Messrs. Nawal Kishore—Kharaiti Lal... wei 426 


” 
— 


Salary—-Payment by limited company of a lump sum to the 
officer of the company on his retirement—Payment made from a fund 
administered by directors — Fund composed of bonuses paid in by directors 


at their discretlion—Full discretion In directors as to which officers to 

















enjoy benefit of fund ; see Revenue ce ane 36 
is not a tax on mines but is a personal tax; see Mining lease... 293 
Income Tax Act, proceedings under, begun in time, if to be completed within 
any time limit ; see Income tax tee tes 426 
—— , section e(t5)—“ Total income, *? meaning of ; see Mining 
lease eo ase 293 


ft, section 13—Methed of accounting regularly employed by 
company~Duty of Income Tax Officer to exercise;judgment as to whether 
method is one from which true profits can be deduced ; see Income tax += 4it 





- , section 23—Assessment—Act separately in respect of the 
various items mentioned in section 6 but upon the “ total income ” of the 


s 








assessea ; ses Mining lease Saa see 293 
indian Railways Act, sections 55, 56, requirement of ; see Railways we 476 
~ Inference—Members, $f joint after separation ; see Partition ase ose 324, 

of conspiracy —Circumstances ; see Conspiracy oo ee - 925 





——— == Of new contract—Minors’ funds entrusted to company by guardian 
as agents to Invest in other companies—Subsequent use by company in 
their own business ~Acquiescence by guardian ; see Trustee ... vee 118 


Insolvency ~Xarta of a Hindu joint family firm—Right of such Karta to 
affect with liability such firm—Such right, if a property and if can vest 
in the Receivey~Atiachment by a creditor, tf constitutes the creditor a 
eecured creditor—LEfect of such attachment—Receiver in insolvency, if 
represents all the creditors. æ i 
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Insolvency— (Contd. J 
A Karta’s right to dispose of or at any rate to affect with liability joint 
Property in the case of a joint Hindu family firm is to be regarded asa 
Piece of property which'ordinarily would pass to and become vested in a 
Receiver upon the insolvency of the Karta or managing member in such 
a way as to afford some advantage to creditors of the joint family firm. 


The existence of an attachment in favour of a creditor does not constitute 
that creditor a secured creditor but an attachment docs mean this that the 
Property in respect of which it is made Is not free at any rate, to this 
extent that it cannot be made the subject of a private sale. 


The right of a person who is described as the Karta cr the manager ofa 
joint Hindu family firm carried on by a firm name was normally a right 
to incur debts for business purposes and equally to discharge those debta 
by having recourse to assets of the family. That right at the time of 
the insolvency had been put an end to or at any rate suspended owing to 
the existence of the attachment. 

So a Receiver in insolvency cannot obtala an unfettered Karta’s right to 
have recourse to the property of the other coparceners, the other 
members of the firm for the purpose of satisfying the claims of the credi- 
tors of the firm. ` 

A Receiver in Insolvency represents all the creditors, soa creditor need not 
be individually made a party in the appeal, and an appeal was competent 
if only the Receiver was made a party in the appeal. Sm. Indubala 
Dassi v. Babu Bakkeswar Banerji a . 

- Provincial Insolvency Act (V of 1920), sections 20 and 21— 





Appointment af interim receiosr - Fowérs exercisable by receiver—- 


Direction ought to be given by the Court~Claim by persons that the 
property had nothing whatever to do with the petitioning debtor ~Duty 
of the Court to hear and adjudicate upon such claims 


Jn making an order under the provisions of the last part of section 20 it is 
the duty of the Court to give directions as to which of the powers 
ordinarily conferable upon a receiver appointed under the Code of Civil 
Procedure, 1çc8 should be exercisable by the rcceiver under section 20 of 
the Provincial Insolvency Act, 1920. 


-In the present case a debtor J, put in a petition and prayed that he should 
be adjudicated an insolvent, One of the creditors then put in a petition 
praying for appointment of an interim receiver. The Court accordingly 
appointed the Official Recelver as ad interim receiver and further ordered 
that he would take possession immediately on depcsit of costs. In pur- 
suance of that order the Official Receiver went and took possession of a 
shop which was situated at 2/1 and 2/2, Orphangunge Bazar and that he 
did inspite of the protest of the appellant P. and his employees who were 
then on the premises, that ‘the shop in question had nothing whatever to 
do with the petitioning debtor. The application of the creditor which 
was purported to have been made under section 20 of the Provincial 
Insolvency Act was really a petition asking, fot an order of the kind 


e 
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Insolvency—(Contd.) 
contemplated not by section 20 but by section 21 of the Provincial 
Insolvency Act, 1920 t 

Held, that in these circumstances it is clear law beyond all question that the 
receiver should have stayed his hand until the question of whether or not 
the shop was the property of the debtor had been determined by the 
Court. The receiver should have gone away and the matter should have 
been brought before the Court in order that the claim put forward by 
P. might ke properly adjudicated upon. 

Held further, tbat the proceedings in the present case were wholly mis- 
conceived and the order made by the Court on the end June, 1937, in 80 
far as it purported or was assumed to authorise the receiver to take 
possession of the shop 2/1, 2/2, Orphangunge Bazar was an illegal order 
and one made without jurisdiction. Patit Paban Daw v. Harishadan 
Nandi 


el 


sen ase 


, petition for, by sons of a deccased debtor, if maintainable— 
Sons, if debtors within the meaning of the insolvency law—Liability of 
such sons. 

‘The sons of a deceased debtcr are only lable for the debts of their deceased 
father to the extent of the assets coming to their hands and they are not 
personally Hable for such debts., 

In respect of such liability of the father, the sons are not debtors within 
the meaning of the insolvency law and therefore are not entitled to 
present a petition under the provisions of the Provincial Insolvency Act. 

A person who is neither a debtor nor personally liable for the debts in 
respect of which an insolvency petition is sought to be presented is not 
entitled to present a petition for being adjudicated an insolvent. Abdul 
Rahaman Mia v. Gojendra Lal Saha Sa eT 


—— e, petition for, by sons of a deceased debtor, if maintainable ; see 
Insolvency 





——~-——— petition, if can be presented by a person who is neither a debtor 
nor personally Hable for the debt ; see Insolvency eae ove 


Intention to sale, notice of, at a public auction, when suffictent or effective ; 
see Railways ‘ine on 

Issue on the question of Iccus standi of an objector to the grant of probate, 
when to be tried ; see Will 

Joint tenancy—Joint interest ; ses Rent, suit for woe eae 

Jointness of property, if destroyed—Use of one or other of the names of 
coparceners in a transaction ; see Partition eee ots 

Jurisdiction—Civil Court, if can stay proceedings oa receipt of notice from 
Debt Settlement Board, under section 34 of the Bengal Agricultural 


Debtor's Act—Execttion case adjourned for confirmation of sale ; see 
Agricultural debtor 


a 


s, ai 


Court, if can enforce a claim not embodied in the decree or ordet 
having the force of a decree—Decree granted to mortgagee In action to 
recover debt by sale of mortgaged property—Rights of mortgagee-decree 
holder assigned to new mortgagee—Farther advances to debtor by new 
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Or 


433 


Vcr, LXVI] ' INDEX OF CASES. 


r} 


Jurisdiction-—(Conéd.) 
mortgagee on new mortgage with other property as additional security— 
Clause ina new mortgage permitting mortgagee to consolidate rights 
under the new mortgagé with rights under the decree, if enforceable ; see 


Mortgage one eee 
Kabullat, construction of—Word ‘Mokarrari’ if to be used—Intention to create 
fixed rent to be gathered ; ; sae Tenure, if mokurrari jie eos 


Karta of a joint Hindu family firm—Right to dispose of or to affect with 
liability joint property,' nature of Right vests ina Receiver upon the 





icsolvency of the Karta ; see Insolvency wes s 
or manager of a joint Hindu family firm carried on by. a firm name, 
right of-Right at the tima of insolvency ; ses Insolvency ... nee 


Land, acquisition of—Land ‘Acquisition Act (I of 1894), section tS—Contract 
between the owner and the Board as regards the valus of the land to be 
acquired, if binding—Award, when to be set aside—Onus—Collector, if 
bound to disregard the contract+-Special Fudge, if bound to take 
evidence of market value in all cases—Proceedings before Collector, if 
Judicial proceedings. ' 

The appellant (owner) having been refused permission, by the Board of 
Trustees for the Improvement of Calcutta, to erect a building on premises 
No. 26, Durga Charan Mukherjee Road, applied to the Board demanding 
acquisition of the premises. Negotiations were started and the Collector 
proceeded to prepare ithe estimate upon the priced. ¢. Rs. 1225 per 
Cotta agreed to by the; owner and the Board. This estimate was finally 
confirmed by the Board! of Trustees at a meeting and the Board having 
obtained sanction of the Government proceeded with the acquisition. 
An award having been made, the appellant (owner) filed a petition for 
reference t 

Held, that there was a akii between the appellant and the Board, by 
which the appellant agreed to take compensation for the land at Rs. 1225 
per Cotta plus statutory allowance. 





Oa a reference the Collector is under no obligation to be bound by the 


contract but if he likes "he may disregard the contract or he may proceed 


on the footing of the contract. 


In order to succeed Ín a reference under section 18 of the Land Acquisition 
Act, the applicant must show that the Collector proceeded on a wrong 
basis, 

The broad proposition, that as soon as a reference is made under section 18 
of the Land Acquisition’ Act, the Special Judge must In all cases proceed 
to take evidence of market value of the land or evidence on the other 
leads mentioned in section 23 of the Act and make his award on such 
evidence, is not correct. 


Though the procetding before the Collector are not strictly judicial pro- 
ceedings, the Court of! the Special Judge, ona reference made under 
section 18 of the Land [Acquisition Act, is in effect though not strictly i in 


law the appellate Court and the claimant who hag carried the matter cn 
‘ gd 
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Land ~(Conid.) ž 
reference before 1t must show that the Collector is wrong. Ananta Ram 
Banerji v The Secretary of State for India in Counci - one 

~——-, 1f added to estate ~ Permanently settled estate, part of, submerged by 
river—Abaterent of revenue granted in respect of loss—Re-appearance 10 
situ ; see Land revenue s aes 

——— forming part of permanently settled estate which re appears after 
having been submerged by a river is not land added to the estate, 
principle that is applicable where, asa result of the submerging, an 
abatement of the revenue payable on the estate was made by the Govern- 


ment in respect of the submergence ; see Land revenue ae os 
Land Acquisition Act —Proceeding before the Collector not strictly judicial 
proceeding ; see I and, acquisition of oe woe 


, section 18~Contract between owner and the Board 
of Trustees for the improvement of Calcutta as regards the value of the 
land to be acquired, if bindingCollector, on reference, if bound by the 
contract ; see Land, acquisition of toe eee 
» section 18—The Court of Special Judge in effect an 
appellate Court—Claimant to prove that the Collector was wrong ; see 
Land, acquisition of £ ase ow 
, section 18, reference under~ Applicant, what to 


a ee a 





———. 

















prove ; see Land, acquisition of wea ees 
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Landlord, if can sue for enhancement of rent in respect of tenancy created ` 


before Act IV of 1928 came into force ; see Rent, enhancement of sas 
Landlord and tenant—Quarr)ing lease — Covenant by lessees not to assign 
without consent of Board of Revenue Agreement by lessee to sell rights 
under lease subject to consent of Board—Pu-chaser to become lessee’s 
local agent pending conseni—Right to work quarries for own profit on 


giving security for payment of sums due to Government ~Whether _ 


agreement a sub lease— Whether a transfer of an interest under lease— 
Forfeiture 

A limited company held lands under quarrying leases granted by t the 
Secretary of State. Each lease contained a covenant by the lessee not to 
assign the lease or transfer any right or interest thereunder or underlet 
any part of the lands without the consent of the Board of Revenue for 
the district. The company entered into a-contract for the sale to another- 
person of the company’s rights under both leases, and subject to the 
consent of the Board. The contract contain inter alia the following 
provis‘ons: Pending the consent, the purchaser was to act as local agent 
for the company in respect of the leasehold rights in the quarries. He 
might work the quarries for his own profit and undertook to pay royalties 
and other sums due to the Government from the company, and to deposit, 
a sum of money as security for those payments. He was at liberty to 
quarry and sell lime and stone from the land on his own account without 
liability for any profit or loss, He-undertook to supply the company with 
details of workiog and with monthly statements of ` account in relatlon to 
the quarrying. The agreement was in writlng, but not registered as 


>_> 
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Landlord and tenant—(Con#d.) 
required by section 17 of the Indian Registration Act in the case of an 
interest created in an immoveable property and worth more than 100 


rupees. After the purchaser had entered on the Jand and begun to work 


the quarries under this agreement, the Board of Revenue refused their 
consent to the sale, and declared the leases to be forfeited on the ground 
that the company had by the agreement with the purchaser broken the 
covenant against assigning etc, in the lease. The company having 
brought an action claiming inter alia a declaration that the leases had 
not been forfeited : i : 

Held, (1) that there was nothing in the agreement which polated to creation 
of relationship of landlord and tenant between the parties to it, and that 
its real effect was to create an agency coupled with an interest, 

~ (2) That the agreement did amount to a trarsfer cf dn interest in the 
leasehold property. 

(2) That, however, assuming the interest transferred to bs worth more than 
100 Rupees — an assumption made by the Court below without protest 
by the Secretary of State; and now too late to challenge —- the agreement 
was void for want of registration and accordingly ineffective. The leases 
had accordingly not been forfeited. The Secretary of State v. The 


Kuchwar Lime and Stone Company, Limited ofa eee 
Land Registration Act, section 57, decision in a mutation proceeding under, 
is a decision of possession in favour of a party ; sce Presumption ses 


ed 








———, section 70 ~ Part proprietor applying for separate 
payment of share of Government revenue—No agreement among the 
co-sharers—Determinatlon of the amount of “separate revenue; see 
Application tS eee on 
, section 7o-~ Proprietor of a joint estate holding 
undivided interest in specific lands applying for separate account— 


Cel 














Procedure ; see Application vee vee 
——— —- m, section 74— Opening of separate account—Revenue, 
abatement of, if to be on the basis of area ; see Application ... See 











, section 74--Opening of separate account, if a 
partition of the estate--Civil Court, if bound to havea survey of the 
assets —Civil Court, what/to determine ; see Application aes e. 
— , section 74 Part proprietor applying for a separate 
account— Objection ~ Civil Court, essential thing in ; see Application .., 
—— ——— , section 74 ~ Part proprietor applying for a separate 
account and for separate payment of the share of the Government 
“revenue—No agreement among the coesharers—Civil Court, duty of ; see 
Application at eae 
, section 74—Part proprietor applying for separate 
payment of share of Government revenue— Objection—Collector referring 
parties to Civil Court—Reference, if to be on any particular point ; see 


rd 











ey 














Application f woe ase 
eam eee » section 74—Suit instituted in pursuance of order — 
Refund of money on account of excess payment ; see Application oe 

- 
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Land Reyenue ~ Permanently settled estate, part of, submerged by river— 
Abatement of revenue granted in respect of loss~Reappearance in 
situ—Whether land “added” to estate - Limitation ~Recusant pro- 
prietor—Reni demanded by ‘Government from tenant, whether 
“arrears of revenue’ —Bengal Alluvion and Diluvion Act (IX of 1847), 
Sections 5, 6~ Limitation Act (IX of 1908), Schedule I, Article 16. 

The principle that land forming part of a permanently settled estate which 
reappears after having been submerged by a river is not land ‘added to 
any estate paying revenue directly to the Government” within the 
meaning of section 6 of the Bengal Alluvion and Diluvion Act, 1847, 
applies also where, aga result of the submerging, an abatement of the 
revenue payable on the estate was nade by the Government in respect 
of the submergence. The word “added” in that section does not 
include, In addition to lands the title to which has accrued in a true 
sense to the permanently settled estate, lands which have all along 
remained part of that estate but have been exempted from revenue be- 
cause they were at some previous date covered by water. 

The only possible qualification of this applicatlon of the principle would 
be if, on the reduction of the assessment in consequence of the sub- 
mergence, the submerged land ceased to form part of the original 
estate. The making of a reduction in the assessment under section 5 of 
the Act of 1847 does not, however, effect any alteration in the title to 
the submerged land. While section 6 assumes an acquisition of title 
by means of accretion, section § is dealing with a loss of cultivable value, 
and does not purport to transfer the title to the land which has become 
covered with water. When jand has been washed away from a revenue- 
paying estate, the revenue authorities are not given any discretion as to 
their action, as the werds of section 5 are mandatory, the suthorlties 
being directed to make the deduction without loss of time The effect 
of an abatement of revenue taken ia respect of a portion of the estate 
washed away cannot accordingly be regarded as an abandonment of that 
portion for the bencfit of the pub'ic domain. 

Sums claimed by Government as rents payable by a tenant for lands held 
by him, being rents settled by a Settlement Officer under section 104 of 
the Bengal Tenancy Act (VIII of 1€85), are not arrears of revenue 
within the meaning of Article 16 of Schedule I to the Limitation Act, 
1608, and it is immaterial that, at the time when the demand for the 
rent is made, the Government is holding kkas the land of a recusant 
proprietor. The Secretary of State for India in Council v, 


The Midnapore Zeomindary Company, Limited oe ou 
Law, question of—Confesslon, if valuntary—Court to determine from facts ; 
see Confession tae s 


— -, question of—Custom, if reasonable or not ; see Pasturage, right of ue 
~— -creating a new right is generally <ubject to the rule against retrospective 


operation’; see Rent, enbancement of i toe evs 
—— regarding confession, where voluntariness is challenged; see Con- 
fession ane ove 

- 
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Lease, quarrying, if forfeited—Covenant by lessee not to assign without con- 
sent of Board of Revenue—Purchaser to become lessee’s local agent 
pending consent+Right to work quarries for own profit on giving 
security for payment of sums due to (;overnment—Board of Revenue 
refusing consent — Unregistered lease ; see Landlord and tenant 

Legal, evidence—Evidence of suspicion ; see Murder ove eve 

Licensee, if can place electric works without the consent of authorities in 
charge of lands dedicated to public use without paying any compensa- 
tion for the same ; see Rent, suit for om uae 

Limitation— Code of Civil Procedure (Act V of 1908), Order a1, Kule 97, 
application under, dismissal of~ Subsequent suit for partition and 
possession — Indian Limitation Act (IX of 1908), Schedule'l, Article 
IIA, applicability of. 

In an application under Order 21, Rule 97 of the Code of Civil Proce- 
dure, the plaintiff claimed exclusive possession of a homestead which 
was dismissed, Subsequently a suit was brought for partition and posses- 
sion. The suit was brought beyond one year of the dismissal of the 
application under Order 21, Rulo 97 of the Code of Civil Procedure 1 

Held, that Article 11A of Schedule I of the Indian Limitation Act had no 
application, Satya Kinkar Ghanty v. Mukhram Marwari 

s Limitation Act (1X of 1608), Schedule 1, Article 142—Burden 
of proof. 

The title belng In the plaintiff, the burden of proof is under Article 142, 
Schedule 1 of the Indian Limitation Act, 1¢08, on him to show that 
he was in possession within 12 years of the suit and if he fails to show 
this, bis suit will fail. The onus is not on the defendant to show that 
the plaintiff lost his title by adverse possession on his (defendant’s) part. 
It does not matter whether the defendant came with a false story as to 
the actaal date of dispossession. 

When Ít is shown that the plaintiff was out of possession for 11 years II 
months 26 days, if the case comes under Article 142, Schedule I of the 
Indian Limitation Act, 1908, the onus is very heavily on him to show 
that he was In possession within 12 years of the date of the sult. 
Ramendra Prosad Basu v. Basanta Prosad Basu ove 

Limitation Act, Sec. 10-Sult for recovery of money from mortgagor or 
in the alternative from the depositee mortgagee— Deposit of money for 
the purpose of investment—Money invested in the name of depositee 
mortgagee ; see Deposit 


ne tito 





e|, Sec. 19-E ffect of acknowledgment is more restricted and 
in general it only affects the person giving it ; see Payment vas 
————-— ——, Secs, 19, 20, difference between—Acknowledgment and 
payment, effects of ; see Payment ` 


ee 





~=, Sec. 20—Capacity in which payment was made by a 
person filling two different capacitiesQuestion of fact; see Payment 
He mee ann my SOC, #0— Implied promise~Simple debt ; see Payment ... 
semaces » Sec. 20—Paythent operates for the benefit of all persons 
against whom liability can be enforced ; see Payment ree 
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ı Chaim of, by wtfe—Claim subsequently cancelled on further 
petition by husband—Such order of cancellation, if has retrospecties 
operation—Criminal Procedure Code (Act V of 1808), Section 488. 

An order of cancellation of the claim for maintenance takes effect from the 

date of the order and has no retrospective operation. Z 

So where a wife got an order directing the husband to pay maintenance to 

his wife but subsequently the husband got the order cancelled on the 
ground that the wife was living ia adultery : 

Held, that the order of cancellation would take effect es the date of the 

i order and could not affect the maintenance previously claimed. Tari 

Bala Suklabaidya v. Kabal Ram Saklabaidya ots we 
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. : Paor. 
Limitation Act, S:c. 20—'Person liable to pay’ does -not mean all per- 
sons ; ses Payment G ooo 104 
~ e, Sec. 29 contemplates debts of all kinds, secured and unsecu- 
red: see Payment eee 104 
——-~—---——, Sec, 20, operation of, is subject to section 21(2); see 
Payment oP 104 
m — —, Sec, 21(2) - Contractors — Heirs of the deceased. mortgagor 
—Payment made by one of the joint mortgagors on his own behalf only ; 
see Payment . vee 104 
me —— 5 Sec 21(2)—Joint contractors, relationship of, if ceases 
with the death of one of the contractors: see Payment on 104 
=m, Sch. 1, Art. 11A~—Suit for partition and possession 
beyond one year—Dismissal of application‘under O at, R. 97, Code of 
Civil Procedure ; see Limitation e 357 
—— ——, Sch, I, Art. 16—Arrears of revenue Sums claimed by 
Government as rents payable by a tenant for lands held by him, being 
rents settled by a Settlement Officer under section 104 of the Bengal 
Tenancy Act; see Land revenue 145 
— , Sch. I, Art. 142—Burden of proof—Title ; see Limitation 359 
Lost grant, plea of, if maintainable—Crown has by some lost grant deprived 
itself of the prerogative power to tax the property of its subject ; see 
Revenue ats 43 
Mahomedan law—Substantive rnle—Law in Suraya abont the payment of 
` dower in case of marraige of infant son, who is poor ; see Dower Ses 548 
——, where applicable; see Dower ose 548 
Maintenance —Criminal Procedure Code (Act V of 1898), section 488, 
clause (4)—Intention on the part of the husband to keep the wife with 
him, if should be bona-fide— Wife having sufficient reason to live apart. 
. In the absence of a bona fide intention on the part of the husband to main- 
tain the wife on condition of her living with him and on proof that there 
is long neglect and assault by the husband, the claim for maintenance by 
the wife is justified and the provision of clause 4 of section 488, Criminal 
Procedure Code, 1898, is satisfied. Richard Bruch Whigham 
Teasdale v. Florence Teasdal > See soe 567, 
——-" » claim for, order of cancellation of, when takes effect ; see 
Maintenance ... . 571 
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Merchants, if liable— Agreement to pay indemnity in case of loss for opening 
a telegraphic office by local merchants with the Government—Such con- 


tract is not opposed to public policy ; see Contract ose ese 
“Mines etc.” are included in the definition of immoveable property for the 
purposes of the Cess Act ; see Mining lease eee eee 
———— cess, liability of,'on whom ; see Mining lease- es me 


Mining lease— Road cess, mine cess and income tax charged on the royalty, 
how far recoverable -Terms in the indenture of lease—Obligation, if 
limited to minss but extends to persons~ Imposition, if charged on the 
landlord or tenant—Cass ‘Act (IX B C. of 1880), provisions of —Bengal 
Mining Settlements Act (II B.C. of 1912), section 10—Bengal Public 
Demands Recovery Act (iT B. C. of 1913), section 3 (6) and clause 3 of 
Schedule I~Income Tax, i a personal tax and kow assessed. , 

The plaintiff gave a lease of a certain colliery to the defendant, the relevant 
clauses of which are theser (a) “ All the aforesaid royalties shall be paid 
free from any deduction. (b) The lessee shall pay the royalty and royal- 
ties reserved in the lease at the time and manner appointed ia that behalf 
and shall also pay and discharge all taxes, rates, assessments and imposi- 
tions whatever being in the nature of public demand which shall from 
time to time be charged assessed or imposed upon the said mines or any 
part thereof by the authority of Government of India or the said loval 
Government except demand of land revente and shall also pay interest at 
the rate of twelve per cent. per annum on all arrears cf such royalty or 
royalties from the due date thereof.” On a claim by the plaintiff for 
recovery of road cess, mine cess and income-tax charged on the royalties 
payable under the terms of: the lease + 

Held, that -the words “all taxes etc,” indicate that the lessee was trade 
Hable by the covenant for the whole of the impositions upon the demised 
mines payable by the lessor, and the lessee and not simply for the portion 
payable by the lessee only. The covenant Was not intended to be a mere 
surplusage but was framed with the object of throwing on the tenant the 
burden of obligation which'in the absence of such a covenant might have 
fallen on the landlord. 

- What matter may be reasonably nen to be in the contemplation of 
the parties at the time of the contract is to be ascertained from a inspec* 
tion of all the terms of the contract and not on the magic of a particulat 
word or words in the contract. 1 E i 

On a consideration of all the terms of the covenant the obligation cannot 
be limited to charges on the mines themselves but extends to charges 
imposed in respect of themon persons namely landlord or tenant and the 
tenant undertook the lability to pay all the charges of a recurring nature 
imposed“ by the statute whether they are described in the statute as 
imposed on the mines or on! the lessor or lessee in respect of them. 

The words “being in the nature of public demands ” were inserted in the 
covenant for some purpose. Demand of Jand revenne and not demands 
* in the nature of land revenue ’’ are excluded from the covenant. Public 


demands which are not land revenue but aresecoverable as if they were. 
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Mining lease ~(Contd ): 
arrears of land revenue can be reasonably supposed to have been in the 
contemplation of the parties. 

Allimpositions are ultimately charged to the landlord or the tenant or 
both. 2 

The Cess Act provides for the imposition of a cess on all immoveable 
property situated in the Province. 

For the purposes of the Cess Act, “ mines etc ” are included in the defini- 
tion of immoveable property. 

In the case of mires the cees is assessed under the provisiors of Chapter V 
of the Cess Act on the annual net profits cf which the royalty receivable 
by the landlord is a part 

The lability for the mines cess is on both the owner and occupier. 

The policy of the Bengal Mining Settlements Act (Bengal Act II of 1912) 
is that all perscns who benefit by the rainterance of the works of sant- 
tation should bear the liability of paying the same. It isa charge of a 
regularly recurring rature and is incident to the occupation of the pre- 
mises. It is payable in respect of mines benefited. 

Section 3'6) and clause (3) of Schedule I of the Bengal Public Demands 
Recovery Act (HI B. C. of 1¢13) make ecxperses chargeable under 
fection 10, clause (1) cf Bengal Mining Settlements Act public demands 
for the purpose of the Pengal Public Demands Recovery Act. 

Fer Edgley, $.: Income tax is not a tax cn tines but is a personal tax. 

Income ‘tax is assessed under section 23 of the Income Tax Act not 
separately in respect of the various items mentioned in section 6 but upon 
the “ total income ” of the assessee. 

Under section 2(15) of the Income Tax Act the expression “ total ircome’’ 
means the “ total amount of income, profits and geins from al) sources to 
which the Income Tax Act applies computed in the manner laid down in 
section 16 ’? Which latter section relates to exemptions and exclusions 
in determining the total Income Bengal Coal Company, Limited er. 
Sri Sri Janardan Kishore Pal ra 

Mining lease, construction of— Covenant for payment of “all taxes etc ’— 
All impositions payable by the lessor and lessee: see Mining lease... 
Minors, right of, to priority over other creditors— Minors’ funds entrusted 
to company by guardian as agent to invest in other companies —Subse- 
guent use by company in thelr own business —Acqulescence by guai dian 
— Whether new contract inferable or ficuciary relatiorship between com- 
pany and minors affected— Insolvency of-company ; see Trustee ‘ius 
Misappropriation by executor—Remedy of beneficiary ; see Probate 


wee 


proceeding ase ase 
Mokarrari patta of Debutter land, when can be upheld as against the succes- 
sor of the shebait ; see Shebait aes oe 


Mortgage—Decree granted to mortgages in action to recover debt by sale of 
mortgaged properly— Rights of mortgayee-decree-holder assigned to new 
mortgagee — Further advances to debtor by new mortgagee on new morte 
gage with other property œœ additional security—Clause'in new 


PAGE. 
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Mortgage - (Contd.) + 

mortgage permitting mortgagre to consolidate rights under the new 

mortgage with sights under the decree—Whether en/orceable— 

Unsuccessful application by mortgagee to obtain personal decree for alt 

money due —Subseqhent action brought by mortgagee on the personal 

covenant in new mortgage ~— Whether barred by previous application— 

Whether clause in new mortgage an adjustment. of the decree for sala— 

Res judicata—Limitation—Code of Civil Procedure (Act V of 7908); 

order at, rule 2; oxder 24, rule 6 

Certain mortgagors having failed to redeem a mortgage within the stipu- 
lated period, the mortgagees brought proceedings by which they obtained 

a final decree for sale of the mortgaged property. The sale was poste 

poned by artangement, and another person, the plaintiff, agreed to dis- 

charge the entire debt due to the first mortgagees, the decree-holders, and 
to advance further money to the mortgagors or judgment-debtors. A deed 
was then executed assigning all the first mortgagees’ rights under the 
decree ia favour of the plaintiff, and the debtor executed a further morte 
gage in favour of the plaintiff. By that mortgage, the plaintiff advanced 
to the debtor the money necessary to, pay off the first mortgagee, and 
also a further sum, and certain other property was brought In as security 
as well as that covered by the original mortgage. In the new mortgage 
there was a clause which empowered the plaintiff mortgagee, 1f the addi- 
+ tional property should not be redvemed withia a prescribed period, to 
Include it in the order of tale contained in the original decree (all rights 
under which had been assigned to the plaintiff), in order that no fresh sult 
need be instituted on the new mortg-ge i'self, In due course the proper- 
ties included in the original mortgage and the decree were sold, and the 
proceeds paid to ie plaintiff. The additional property was also sold, 
privately. A considerable sum, calculated on the basis of the covenants 
contained in the new mortgage, still remained due to the plaintiff after 
sale of all the properties, and he made an application to the Court under 
order 34, rule 6 of the Code of Civil Procedure to make a persona! decree 
for the recovery of the sum due. That application was refused on the 
ground that it was barred by limitation because made more than three 
years after the date of the last judicial sale of the debtor’s property. 
The plaintiff haviag then brought an action under the personal covenant 
contained in the new mortgage to recover the sum due to him: 

Held, (1) That the Parties had no authority by a clausein a mortgage 
to add to a decree something not included in the claim on which the decree 
was founded, and that they could not confer on the Court jurisdiction to 
enforce a claim not embodied in a decree or an order having the force of 
a decree. (2) That, even if that clanse were enforceable, the plaintiff was, 
notwithstanding the unsuccessful application under order 34, rule 6, not 
debarred from his right of suing on the second mortgage, that right not 
being affected by the previous application. (3) That the application did 
not operate to bar the present suit by the rule of res judicata because 
the application was decided ona poiat of limitation. (4) That the new 
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Mortgage—(Contd.) : z 

mortgage was an independent transaction and not an adjustment of the 
decree within the meaning of order 321, rule 2. Pradyumna Kumar 
Mallick o. Kumar Dinendra Mullick . acs oo 3 
wn Loan by handnote—Dalivery of documents of tille to immovalle 
property—Intention to create a security thereon — Mortgage, if ereated—~ 
Mortgage by delivery of title deeds—What must be proved —Title deeds, 
tf can be deposited under an oral agreement io cover present and future 
adeances— Indian Evidence Act (Iof 1872), section gt— Oral agreement 
as to any matier on which the document is silent, if can be 
adduced. j 3 

The father of respondents Nos. 1 to §(b) took a loan of Rs, 12,500 from the 
plaintiff and handed over to the latter his title deeds in respect of his ' 
rice-mill and the site thereof and of the adjacent land and garden.” On 
the 10th of March, 1932, a memorandum creating collateral security for 
the amount of Rs. 12,500 wag made; in the memorandum the words” ` 
t collateral security for due payment of Rupees Twelve thousand Five” 
hundred only ” were used. Thereafter, there was an oral agreement and 

-the father of respondents Nos. 1 to 5{b) stated that he would take loan 
upto a maximum of Rg, 20,0Co and that the. deposit of title deeds would 
be the security for loan upto the said sum of Rs 20,000. Thereafter on ° 
the 6th of April, 1932, the father of respondents Nos 1 to s{b) executed 
a promissory note for Rg, 2,890 in favour of the appellant and took a loan 
of that amount from the appellant. Oo a claim by the appellant thata 
morfgage was created by delivery of documents of title to immovable 
property with intent to create a security thereon, in respect of the transac- 
tion of loan evidencea by the promissory note for Ra 2,500: 

Held, that a mortgage was created by the- transaction evidenced by the 
handnote, by the deposit of title deeds, and by the force of the prior 
express oral agreement between the parties concerned that the title deeds 
deposited were to cover the present and future advances upto Rs, 20,000. 

In the case of a mortgage by delivery of title deeds, the debt must be 
proved ; the deposit of title deeds has to be established s and the inten- 
tion, that the title deeds deposited asa part of the transaction should be 
security for the debt, made out. 

A mortgage by delivery of title deeds as contemplated by law, is not created 
when the deeds are deposited before any money is advanced with a view 
to prepare a further mortgage, and when there ig no express agreement 
that they shall stand as security for further advances, 

Title deeds may be deposited under an oral agreement to cover present and 
future advances. As each advance is made, it becomes a charge upon the 
property comprised in the title deeds from the fcrce of the prior oral 
agreement that it shall be s9. 

Section 91 of the Indian Evidence Act, 1872 is no bar to! adduce oral 
evidence as the oral agreement between the parties did not relate to the 
transaction in which the amount of Rs, 12,500 was advanced and as it 
was open tothe parties to prove a separate oral agreement as to any 
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Mortgage —(Contd.) $ . 


matter on which the document creating fulure advance was silent. 


Mohini Mohan Saha v. Deb Narain Samanta ssi Gee 


moe Procedure —Decease of one morigagor—Member of joint Hindu ~. 


Samily—Action by. mortgagee to enforce mortgage—Decree granted 


402 


against certain members of family - Action dismissed aş against as 


others— Execution of decree subsequently sought also against latter— _ 


Whether maintainable. 


Two members of a joint Hindu family having executed a mortgage, one of | 


them died, and the mortgagee subsequently took proceedings to enforce 
the mortgage, impleading also, among other members of the family, the 
five grand-children by two sons of the deceased mortgagee. The 
Subordinate Judge passed a simplé money decree against the living mort- 
gagor personally, and-against thé estate of the deceased mortgagor, but 
dismissed the suit against the five grand‘children. The mortgagee never- 
theless subsequently applied for cxecution of that decree also against the 
grand-childzen aud ‘their family property. The Subordinate Judge over- 
ruled an objection by the grand-children and-made an order allowing the 
‘execution to ptoceed against them’ on the ground that the whole family 
estate was Iiab’e for the deceased ‘mortgagee’s debt 1 


Held, without deciding whether or not in the chcumstances the grand- . 


children could be made Hable, that as they had been dismissed from the 

suit they conld not subsequently be made liable under the decree passed 

in that suit against ‘other of the defendants. Raja Ram v. Raja Bakhsh 
Singh i we te 
= , clause in a new, permitting mortgagee to consolidate rights under 
the. new mortgage witn rights under the decree, tif enforceabie; see 
Mortgage f æ. AP 
———~ — , clause in new, if an adjustment of the decree for gale— Rights of 
mortgagee-decree-holder. assigned to new mortgagee—Further advances 

to debtor by new mortgagee on new mortgage with other property as 

‘. additional security ; see Mortgage 
, if created by: transaction evidenced by handnote fae Rs 2500-— 


Taking a loan of Rs. 12,500 by deposit of tile deeds of properties—_ 


Memorandum creating collateral security for Rs, 12,500—Subsequent oral 
agreement that the debtor would take loan up to a max’mum of 
Rs 20,000 and deposit of title deeds would be the security for the loan 
-—Debtor subsequently executing a handnote for Rs. 2500; see Morigage 
by delivery of title deeds—Debt to be proved—Deposit of title to 
be established—Intention ; see Mortgage RT 
= — by delivery of title deeds—Proof ; see Mortgage ies see 
— by delivery of title deeds, if created—Deeds deposited before any 
M money is advanced with a view to prepare a further mortgage—Express 
agreement as to security for further advance ; see Mortgage ... one 
- Municipality, if entitled to rent for the use of road side land by the Elcctric 
i Company as licensée—Electric Company fixing poles on public road 
withia the Municipality ; see Rent, syit for 
2 
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Murder, conviction of—Evidence of eye-witness produced at a late stage, if 
worthy of credit - Circumstantial evidence of the accused—Suspicion, if 
legal evidence—Criminal Procedure Code (Act V of 1898 as amended by 
Act of 1923) —Duty of High Court. 

In order to convict an accused the inculpatory fasts must be inconsistent 
with the innocence of the accused. Evidence of suspicion, even if there 
bs a gocd deal of it, does not amount to legal evidence. 


Per M. C. Ghose, F + The oral evidence of the eye-witnesses is not wortny 
of credit where they come out with their story for the first time long 
after the commission of the crime and there is no satisfactory explanation 
as tothe delay, and the circumstantial evidence is not such that it ia 
inconsistent with the innocence of the accused. 


Fer Khundkar, F.: Section 207, clause 3 imposes upon the High Court 
the duty of considering the entire evidence and of giving due weight 
to opinion of both the Judge and the jury. The Emperor v. Maja 
Khan oo 

Negotiable Instrument Act, Section 73—Payment of the amount cue ona 
promissory note must be made to the holder of the instrument though he 
may bea benamdar: see Suit, 1f maintainable Hi hg 

Notice, publication of— Bengal Cess Act (1X of 15So), section 55— Publicas 
tion of notice — Notice to be put up for general inspection ata Mal 
Cutchery of an estate, if oblizatory. 


It is not obligatory under section 55 of the Cess Act that a copy of the 
notice under sections 52 and 54 of the Act must be put up for general 
inspection at a Mal Kutchery of an estate. 

Where copies of a notice under sections 52 and s4of the Cess Act were 
placed in the tenures concerned and notice was servedalso in the houses 
of the defendants: 

Held, that this in Jaw was a sufficient publication. Idol Sree Sree 
Radha Brindaban Chandra Jeu Thakur, Sebait Gosta Behari 


Dutt v. Sarat Chandra Haldar toe es 
of intention to sale at a public auction, when sufficient or effective; see 





Railways . eee 
Objection to the report of the Registrar before High Court, if maintainable— 
High Court directing Registrar to take security from the decree-holder as 


a condition precedent to execute bis decree ; see Security... e 


Objector, if has locus standi —Objector, purchaser of judgmentedebtor’s | 


interest—Order of conditional attachment passed under order 38, rule § of 
the Code of Civil Procedure—Order absolute not made—Attachment, if 





valid ; see Attachment before judgment eee Aes 
— to the grant of probate, locus standi of, issue as to, when to be tried; 
see Will ase eee 
Obligation in the nature of trust in favour of a third party—Fact 3 see Suit, 
maintainability of ror she 
Offence under Chapter V-A of the Penal Code is triable with the aid o 
assessors ; see Conspiracy v oe 
a g 
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Onus, need of placing, if arises —Court after hearing and weighing evidence 
came to a definite conclusion ; see Partition 


= question of, at the close of a case, when becomes important ; see 


Partition is Maa 
———_ 33 A determining factor of the whole case, wben arises; see 
Partition PS eee 


Oral evidence of eye witnesses is not worthy of credit~Witnesses telling 
the story for the first time long after the commission of the crime— 
No satisfactory explanation as to delay—Circumstantlal evidence not 
inconsistent with the innocence of the accused ; see Murder... eee 
Order by the District Judge directing an executor to deposit an amount in 
Court after scrutiny of accounts ina prcbate proceeding is bad; see 
Probate proceeding ove tee 
“Overwhelmed with illness”, meaning of ; see Gilt wea ons 
Owner, right of, in lirltation of Government's right to assess—Land never 
before charged with revenue—Onus on owner to establish; see 
Revenue ee aes 
Partitlon—Tes? of s*paration of property - After separation of some of 
the members, other members, if can remain joint—Use of one or 
other names of coparceners in a transaction—Statement made ina 
spirit of composition— Burden of proof as a determining factor of the 
whole case. f : 

The conduct of parties concerned must be locked at in order to arrive at 
what constitutes the true test of separation of property. The intention of 
the different members of the family to become separate owners and the 
mode of enjoyment are also to be looked at. There might be separation 
of interest but there must be actual division of assets. 

After the separation of some of the members the remaining coparceners 
may continue to be coparceners and to enjoy as members of a joint 
family what remained after the separation or partition of the family 
property and the case of one or two members of the family that the 
remaining members continucd to be joint may, if disputed, be inferred 
from the way in which their family business was cartied on after their 
previous coparceners bad separated from them 

The use of one or other of the names of coparceners in a trarsaction will 
rot destroy the jointness of the properties. 

Any statement made ina spirit of compcsiion and to bring about a 
compromise between coparceners which however did not raterialise can- 
not divest a man of his legal right nor cot fer a legal status 

Onus as a determining factor of the whole case can only arise if a Court 
finds the evidence pro and con so evenly balanced that it can come to 
no definite conclusion. But if the Court after hearing aod weighing 
the evidence come to a Cefinite corclusion, the need of placing the 
onus does not arise. In other words, the question of onus at tbe 
close of a case, only becomes important 1i the circumstances are 
not an.biguous that a cefinite conclusion is impossib'e without rescrt 
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Partition—(Contd.J: 

Some ot the properties exclusively claimed by defendants Nos, 1 to 4 
were recorded in the names of those defendants to the exclusion of the 
plaintiff so far as entries in the settlement records were concemed. 
The materials on record established a' state of things different from that 
shown in the settlement recor’s, regard being had to the intention and 
canduct of the parttes concerned and the mode of enjoyment of rent from 
the properties, Pratul Chandra Bhaduri ó. Purna Chandra 


Bhaduri ave ~ ae 





under Estates Partition Act—Land allotted, feltet of ; see Rent, 
suit for = ove vee 
———— under Estates Partitlos Act- Presumption as to common tenancy $ 
_ Sea Rent, suit for see aes 
Partition Act (IV of 1893), Section 4—‘Transfer’ meaning of. a 

The word transfer in Section 4 of the Partition Act of 1893 is not limited 

to transfers by private agreement but includes transfers by operation of 

law. Chintaharan De v. Sm. Kadambini Raj so s 

» Sec, 4—‘Transfer’ is not limited to transfere by private 
agreement but includes transfer by cperation of law ; see Partition s 

Party—Bengal Tenancy Act (VIII of 1885 as amended by Act IV of 1928); 

section 148 (h)—Natural ‘guardian of minor—Elder brother, having 
custédy of minor, if natural guardian—Notice on such guardian— 





Guardian, not. appearing—Court guardian, if to be appointed in 


such cases. , 

A natural guardian of an infant is a natural guardian of the person of the 
infant : i i oa ae 
A person is a nalural guardian when he is nelther the testamentary 

guardian or a guardian appointed. 

Section 148 (h) of the Bengal Tenancy Act contemplates oardlans who 
are entitled to the custody of the infant under the personal law by 
which the infant is governed, in the absence of a testamentary guardian 
or a guardian appointed, 
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at 


So where the elder brother’ of a minor having the custody of such 


minor was served with notice but did not appear and object’ to his J 


being treated as guardian for the suit and thereupon the Munsiff 


direcled the deposit of tke requisite fees for the appointment of „8. 


Court guardian ; 
Held, that the order of the Munsiff was ` bad. Raja Jagat Kishore 
Acharya Choudhury v. Badan Mandal was wos 
=, seeking to uphold the registration of a society, if to prove the signas 
tures to the original memorandum of assoclation of the society ; see 
Immovable property -~ toe 
Pasturage, right of Assam Land and Revenue Regulation (Reg. I of 1586), 
if a revenue Code—Settlement of land revenue—Righis to be recognised 
by the Government—Rights specified in section 6 of the Regulation 
Section 6, if burs the acquisition of any right not specified in the 
section as between party an@™party— Right based upon custom or 
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Pasturage—(Contd 1). 


presumed grant, nature of—Presun.ption of lawful origin of a f 


grant - What must be established— Presumption of lost grant if can 
be made in favour of fluctuating and unascertatned body of persons— 
Reasonableness or otherntse of a custom, a questian of law— 
Period for ascertaining as to whether the custom is reasonable 
or not, 7 

The Assam I and and Revenue Regulation isto all intents and purposes 
a revenue Code, it provides for a variety of things including settlement 
of land revenue, preparation of record-of-rights, registration of transfers, 
partition of estate and the prccedure to be followed in realising arrears 
of revenue. ' 


For purposes-of settloment of the land-revenue, and for exercising the 


powers conferred by the Regulation, Gcveri ment would not recognisa 
any Other species of right over land save and except tbose which are 
specified in section 6 of the Regulation. 

As between party and party, section 6 of the Regulation does neither bar 


the acquisition cf any right, not specified in the section, which can be ` 


acquired under the provision of laws which are also in force in Assam nor 
does it confiscate the rights already acquired. 


A right based on custom or presumed grant is ın its ultimate ‘analysis a-- 


right derived from the trie owner eltber expressly or from acquiescence, 

For a presumption of lawful origin of a grant, it is necessary to establish 
that there was no legal bar in the way of a valid grant at its inceptior, 
and that not only there wasa capable grantor but there wasa capable 
grantee also in whose favour the grant could have been made. 


No presumption of lost grant can be made in favour of a fluctuating and ' 


urascertained body of persons who constitute tke intabitants of a parti- 
cular village. 

A question as ‘o the reasonableness or otherwise of a custom is a question 
of law and it is open to tte High Ccurt in second appeal to look into the 
facts found for deciding whether the custom alleged is reasonable or not. 

The period for ascertaining as to whether a custom is reasonable or not is 
certainly the period of its inception. Asrabulla v. Kiamatalla Chau= 


dhury: oe ees 
Pathway claimed as village pathway—Proof ; see Easement See “u 
Payment, if amounts in law, to payment in both capacities bya person 

filling two different capacities ; see Payment ù aii 
— — and acknowledgment, difference between ; see Payment se 


— 





by a person filling two different capacities— Payment made in 
what capacity, a question of fact—Indian Limitition Act (1X of 1908), 
sections 20, a1, construction of—' Person liable to pay’. meaning of — 
Acknowledgment and payment, effect of—Foint contractors— Relation- 
ship does not cease with the death of one— Surviving contractor, a joint 
contractor with the hetrs of the deceased. 

Where a payment is made by a person who fills two different capacities, the 
capacity in which the payment he makes Is a question of fact, 
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Payment - (Contd :). 

It cannot be presumed from the mere fact that a person filled two different 
capacities at the time of payment that the payment amounted in law to 
Payment in both the capacities. Ia the absence of any evidence or 

i circumstances to show that the person made the paymeut in both the 
capacities, it must be presumed that the payment was made towards the 
discharge of his own liability ia his personal capacity. 

Section 20 of tbe Indian Limitation Act contemplates debts of all kinds, 
secured and unsecured. In India it is not necessary to Import the doctrine 
of implied promise to save by payment a simple debt from limitation. 
Part payment of principal or interest saves from limitation a debt, 
whether secured or cnsecured under the Indian Law. 


The expression “person liable to pay ™ in section 20 of the Indian Limi- 
tation Act does not mean all the persons liable to pay. 


The acknowledgment isa mere admission of right, whereas payment is 
more than a mere admission of right. It operates for the benefit of all 
Persons against whom such liability can be enforced. 


The effect of an acknowledgment in section 19 is more restricted and in 
general it only affects the person giving it, But payment under section 20 


affects not only the person making the payment but also other persons 
who are Hable, _ 


_ The operation of section 20 of the Indian Limitation Act is subject to 
section 21(2) of the Act which provides ‘ nothing in section 20 of the Act 
renders one of several contractors, partners, executors, mortgagees charge- 


able by reason only of a payment made by or by the agent of any other 


or others of them ” 


Where the payment is made by one of the joint -mortgagors on bis own 
behalf only, after the death of the other mortgagor the heirs of the 


deceased mortgagor come under the category of contractors within the 3 


meaning of section 21(2) and as such they are entitled to the benefit of 
the exemption under section a1 3). 

In case of joint contractors, the relationship does not cease with the death 
of one of the contractors and the surviving contractors still remain a joint 
coblractor with the heirs of the deceased. Azizur Rahaman Osmani 
v. Upendra Nath Samanta 


aame —- hade “in what capacity is a question of fact—Person filling two 


different capacities ; see Payment ces ee 
Penal ‘Code, Chapter V-At offence under, is triable with the aid of assessors ; 
see Conspiracy 


ooo on 
t 
Se conan 





accused ; ; see „Abetment 
nee section 364—Proof ; ‘see Conspiracy 


oe oon 


anna, section 47&—Device of a pictorial representation must be 


“distinctive” ; see Trade mark 


vee one 
Sateen 


, section 478— Mark, commonly used In the trade to denote goods 


ofa particular kind is not a distinctive mark ; see Trade matk 
a 





ote 


A section 107—Charge of abetment amounts to notice to the 
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Penal Code, section 478—Mark must be distinctiveMark merely describing 

the quality or origin of an article ; see Trade mark om ass 
» section 478— Mark must be ‘“' distinctive? in the sense of being 
adapted to distingulsh the goods of the proprietor of a trade mark from 











those of other persons ; see Trade mark sie sis 
Cna , section 478- Surname not suitable for the purposes of a trada 
mark ; see Trade mark es eee 


Permission of owner of soil on which road built, if necessary—Erection by 
owner of shop of portico on footpath of street - Permission of local 





authority obtained ; see Public highway coe oe 
Person, if principal~Person representing that he bas authority to act as 
agent of some other person but in fact he had none ; see Contract oo 

, when natural guardian ; see Party see sie 
~ signing the indemnity bond as agent, if liable—Principal repudiating 
the bond ; see Contract ons ons 
Persons relying on custom, what to prove ; see Easement ica int 
Plea of lost grant containing exemption from land revenue, if maintainable— 
Presumption ; see Revenue aes 


Pledgee, first, if estopped from denying title of second pledgee—Goods 
pledged to Bank by merchan ts—Document of title lodged with Bank— 
Return of documents to pledgor as matter of convenience—Document 
fraudulently used by pledgor fo obtain advance on goods from another 
Bank ; see Estoppel ase eee 

Possession, suit for, by succeeding Shebsit—Transfer of endowed property 
in excess of Shebalt’s power—Purchaser, possession of, when becomes 
adverse to Idol 3 see Hindu Idol see ee 

Potta, construction of—Potta described as a patni patta— Construction of tts 
terms —No words limiting or restricting the rights of Zamindars— 
Taluk, if to be governed by Patni Regulation (VII of 1819)—Putni 
created after SIG, general ¢rinciples governing such putnis. 

A potta described asa patni potta and executed on 1th Octeber, 1901, 
contained the following terms: “ If there be latches on your part to pay 
rent etc., I shall be entitled to realise the entire dues consisting of the 
principal sum together with interest and costs by attachment and sale of 
moveable and immoveable properties standing in your own name or 
benamiin the names of others owned by you after bringing a suit 
according to the law relating to the landlord and tenant, regarding 
realisation of rent etc., that are now in force and shall come into force in 
future and on getting a decree therein you shall abide by the laws relating 
to realisation of rent that are now in force and shall come into force 
in future. ” : 

Held, that the words in the concluding portion of the potta clearly indicated 
that the parties Intended that the laws relating to realisation of putni 
rent including the Putai Regulations would apply to the tenure tin 
question. 

Per Mukherjea, F.: Where a putni taluk specifically described as such is 
created after the year 1819, the general principle is that the parties must 
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Paag. 

Potta—(Conid 1). 

i be-Intended to have created a taluk of the denomination given in the 
Putni Regulation itself with all the incidents. attached toit under the 
Regulation. ; 

Unless and until it is conclusively established that there are words in the 
document which would go to limit or restrict the rights which a Zemindar 
would ordinarily have under the Futni Regulation or which would define 
the incidents of the tenure in a different way the prima facie position 
would hold good that taluk would be a ta’uk according to the Regu- 
lation VIII of 1819 and the Zemindar would have the power of a sale by 
summary process. Gadadhar Roy Choudhury v. Dhirendra Nath 
Ghose a s 97 

Precemption, application for= Bengal Tenancy Act (VIII of 1885), 
section 20(F) clauses’ 2,3 and 5, requirements of the statute—Sub- 
section 5 contemplating iwo distinct orders~ Question of pre empttomi 
when may be gone into. 

The Bengal Tenancy Act requires that with the application for pre-emption 
the price, as s‘ated in the transfer together with 10% compensation - 
money has to be deposited, If that is not done. the application is a bad ai 
one and shou'd be thrown out. But where the said deposit was made and 
by reason of the fraud of the purchaser the money disappeared from 
Court at a subsequent stage asin the present case and has not been 
brought back in Court, inspite of the C ourt’s order, the application for 
pre-emption cannot be dismissed 

Section 26 (F), clauses 2, 5 and 5 of the Bengal Tenancy Act make the 
position clear, that certain monies mentioned under sub section 2 must be 
deposited in Court along ‘with the application for preemption, to be 
more accurate, if it is not putin with the application for pre-emption 
the money must be put in withio the period of limitation for such an 
application. The application has to be registered if itis prima factea 
good application. Then atthe time of the tral at a late stage of the 
proceedings the Court Is required to mike enquires under sub-section 3 
if so required by the purchaser and find out if any additional sum of 
money bas to be deposited by the applicants for pre-emption, Sub- 
section 5 details what has to be done by the Court at the final stage. It -~ 
_ contemplates two distinct orders—an order for pre-emption in favour of 
the applicants if he is entitled to such an order and in that contingency a 
farther but really a distict order in favour of the purchaser, 

The order for pre-emption has to be made if the Court finds the merit In 
favout of the applicant and that if the deposit required under sub- 
sections 2 and 3 had been made. When the deposit under sub-section 2 
had been made there was no bar to the Court making an order for pre- 
emption even without the money being in Court at the date of the order 
under spécia! circumstances as in the present case. But the Court could 
not make a second order contemplated under sub section 5 till the money 
was actually brought into Court in pursuance of the order passed by it, 


Rakhaldas Som v. Sarajabala Haldar eee we ` z 
p a 
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ae 


Presumption —Crown has by some lost grant deprived itself of the prero- 





gative power to tax the property of its subject ; see Revenue an 
—~————-—Fayment’' was made towards the discharge of his own 
Nability—Absence of evidence or circumstance to show that the person 
made the payment In both capacities ; see Payment oe ‘i 
——— ~~ Persons of competent care and skill, appointment of ; see 
Damage s ý es. ave 


=u ————'Record-of-rights, presumption of— Such record-of-rights, if 
presumptive evidence of possession at some earlier date — Decision under 
section 57 of ths Land Registration Act (VI! B.C. of 1876), if evidance 
of possession in favour of a party. 

Where the judgment 2 the lower'appellate Court Js a judgment of reversal, 
the High Court may! enquire Into the nethcd adopted by the lower 


Pl appellate Court in ċomiog loits cobclusion, and enquire whether the- 


adverse possession as found is supported by evidence, and whether the 
finding which is said: to be based on the proper legal conclusion to be 
drawn from the settlement and mutation, records, is justified. 

A record-of-rights raises a strong presumption in favour of the recorded 
holder, but it is presumptive evidence of pcssession of the state of things 
at the date the recordlof-rights was prepared and: it cannot raise a pre- 
sumption of possession at some earlier date ; 

Obiter: A decision in d mutation proceeding under section ¢7 of the Land 
Registration Act is i decision of possession in favcur of a party. 
Borolullali Sarkar v. Ayatallah Akand - ane San 

— — as tocommon tenancy—fartition under Estates Partition 











Act ; sea Rent, sult for G - ate one 
—_————— of lawful'origin of a grant = Proof, necessary ; see Pasturage, 

righty of eee on 
——— of lost grant, if can be made zn favour of a fluctuating and - 


unascertained body of persons constituting the inhabitants of a particular 
village; see Pa storage} right of T s 
of registration in fovour of the society arises on the copies 
certified under section 1) of the Societies Registration Act of the rules 
aad regulations and of the memorandum of association of the society ; see 














Immovable property : asi ve 
Privity of estate between lessor and the mortgagee of the leasehold ; see Suit 
for arreats of rent : se w 

of estate - Usufructuary mortgagee of a leasebold in possession ; see 

Suit for arrears of rent! vs e re 

— of estate, Coctrine of— Assignment of entire estate of the lessee— 
Docttine is applicable to mortgagecs ; se¢ Suit for arrears of rent sie 


Priority over othér ‘ creditors, minors— Minors’ funds enirusted to company 
by guardian as agents to invest in other companies— Subsequent use by 


company in their cwn -business—Acquietcence by guardian— Insolvency 


of conpaay ; see Trustee ` oes toe 
Probability, if a main thing to be considered in connection with the question 
as to whether probate should or should not be granted ; see Will sas 

~ 
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PAQE, 
Probate, grant of—What to be considered ; ses Will eee ove 337 
——-—, grant of—-Writer of the Will, if to be examined ; see Will öv 337 


oe proceeding —Misappropriation by excentor-—Remedy of the bene- 
ficiary - Order by the District Fudge directing an executor to deposit an 
amouni in Court, if bad~Indian Succession Act (XXXIX of 1925), 
section 263(¢) — Revocation of grant. 

An order by the District Judge directing an executor to deposit an amount 
in Court after scrutiny of accounts ia a probate proceeding is bad and 
liable to be set aside. 

If the beneficiary of an estate thinks that the petitioner executor has been 
misappropriating money and submitting untrue account to the District 
Judge, it is open to him toapply to the Court to revoke the grant of 
probate under the provisions of section 263(e) of the Indian Succession 
Act, 1925. Promothanath Dutta v Gourdas Mahato cee 

Procedure —Court of Wards— Estate proprietor declared disqualified to 
manage own property — Action against proprietor before possession of 
property taken by Court of Wards = Manager of Court of Wards added 
as second defendant to action—Action compromised after possession 
taken by Court of Wards— Whether compromise invultd because manager 
not mads guardian-ad-litem=—Conrt of Wards Act (Bengal Act LX of 
1879), section 51. 

A suit against an estate proprietor becomes defective on his becoming a 
ward of the Court of Wards, and the suit should be reconstituted in order 
to satisfy the provisions of section 51 of the Court of Wards Act, 1879. 
If an amendment is required owing to the taking charge by the Court of 
Wards pending suit, the amendment must produce the result set forth in 
section 51. i 

Quære:ı Whether the machinery of Order XXII, Rule 10 of the Civil 
Procedure Code applies to such a case, 

A dispute arose between the owners of two estates, A and K, lying on 
opposite banks of a river, as to the ownership of an island chur which 
had formed in the river between the estates and become to some extent 
fit for cultivation. In 1920, the owner of the K estate filed a suit clafming 
sole rights to ownership and possession of the chur, the owner of the A 
estate being the only defendant to the action. In March, 1921, the owner 
of the A estate applied under the Act of 1879 for a declaration that he 
waa disqualified for managing his property and that the Court of 
Wards should take charge of it, Pcssession of the property was taken 
by the Court of, Wards in June, 1921. Before that, the owner of the K 
estate applied to, have the manager of the Ccut of wards appointed 
guardian ad litem of the owner of the A estate. As the Court of 
Wards had not then yet been placed In possession of the A estate, the 
Subordinate Judge before whom the application came directed the mana- 
ger to bz added to the- suit as a defencant. ‘The Court of Wards 
remained in possession of the A estate from June, 13923 until June, 
1926. In-1922, the parties effected a compromise of the sult whereby 


the island Chur became vested in the owner of the K estate. The 
æ- 


, 386 
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Procedure—(Contd. J i Re 
owner of the A estate baving subsequently brought an action claiming 
title to the Chur on the ground that the compromise of the previous 
action was not binding on him as the manager of the Court of Wards had 
been made an additional defendant and not ‘guardian ad litem + 

Held, that the validity of the compromise being dependent on the 
consent of the Court of Wards on behalf of the Ward (i.e the owner of 
the A estate’, the -absence of a formal order making the manager of that 
Court guardian ad litem əs distinct from an additional defendant did 
not invalidate the decree made in the compromised action. Even if the 
recitals in the decree itself did not make the manager guardian for the 
owner of the A estate, they nevertheless recognised his authority as 
manager. Raja Braja Sunder Deb v. Raja Rajendra Narayan 
Bhanj Deo ‘ one tos 

~ Trial by assessors, tf bad—Charge under section’502 of the 

Indian Penal Code (Act XLV of 1860), subsequently, converted into a 

charge under section 302 read with section 120B—Trial bad- Evidence 

of approver, if to be judged. 


oem 





In this case five persons were tried, three for murder and two for abetment ' 


of it. In the committing Magistrate’s Court charges were ‘framed 
accordingly. Ín the Sessions Court the Public Prosecutor withdrew all 
these charges and charges under section 302-120B of the Indian Penal 
Code were framed against all the accused and the trial proceeded with 


the aid of assessors, The Sessions Judge convicted all the accused ` 


under section go2-140 B of the Indian Penal Code1 


Held, that the procedure adopted by the Judge was wrong and the accused ` 


should have been tried with the aid of a jury. ` 

Whera a charge of conspiracy depends entirely on the evidence of the 
approver the proper course is tosee whether the approver’s ‘story is 
worthy of credit or not. ` It will be adopting a wrong course-if the 


credibility of such an approver has to be based on corroboration. The ' 


method to be adopted In such a case isto see whether the evidence of ` 


the approver can be accepted or rejected as worthless, 


Khidir v. The King-Emperor eres et 


ceme ——, proper, to be followed, when the charge of conspiracy depends “ 


entirely on the evidence of approver ; see Procedure one 


Proceedings under Indian Income Tax Act begun in time, if to be completed 
within any time limit ; see Income tax ius 


- Promissory note payment of the amount due on, must be made to the * 
holder of the instrument though he may be a benamdar; see Suit, if’ 


maintainable on 


Proof of conspiracy torest on proof of participation in an overt act'which ' 
itself amounts to an cflence, the prcper course is to put the accused on ' 


t 


trjal for that offence ; see Conspiracy ae see 
Properties, if made absolute Debutter— Disposition of surplus profits for ' 
the enjoyment by the family membet ; see Will wee w 
'Propeřty, separation of—Test— Conduct of parties ; see Partition ` se’ 
~ 
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Provincial Insolvency Act, Sec, 20 last part—Ccurt’s duty— Directions _ 


as to which of the powers should „be exercised by the Recelver j i eo 


Insolvency cae nee 





ment of an infertm recciver- Offcial Assignee appointed as ad-interim 
receiver~Claim by person that the property dces nòt belong to the 
debtor—Duty of the Court to hear and adjudicate upon such claim ; 


see Insolvency ooo oo” 
Public auction—Notice of intention to sale, when sufficient or effective ;” ~ 
see Railways os toe 

‘Public auction’, meaning of ; see Railways ` ive oes 


~~ Demands Recovery Act, Secs 2) to 33 and Sch. Il. Rr 77,78, lf 
limit the inherent jurisdiction of the Certificate officer to make on order 
of release by adjourning the execution proceeding temporarily ; see ‘Suit, 
maintainability of : see oo 
omen Highway— Erection by owner of shop of portico on footpath of 


street— Permission of local authority obtatned—Whetacr permission 


of owner of soil on which road tuili necessary— Road “wesicd” in local 
authority—Meaning— United Frovinces A unicipalitics Aci (11 of 1916), 
section 116. , 

Itis not the intention of the United Provinces Municipalities Act that 
structures affecting the surface and the space immediately above the 
surface of a public street are to be erected only by permission of the 
proprietor of the solum of the street as well as by leave of the local 

~ authority in whom the street 1s vested, It is part of the purpose of 
Section 1:6 that the local authority im question should not lack the 
ownersbip neceseary to support an effective control of such matters, and 
that the general property of tbe original land-owner in the solum of the 
street should be modified and abridged in that behalf, 


Accordingly, where the owner of Jand within the limits of which — 
were a shop and a public street complained that the owner_of tke 


shop had erected a portico along the front of the shop and on the 
footpath of the street with the leave of the local authority in whom 
the street was vested but withcut the leave of himself, the owner of 
the land : ; : 

Held, without deciding that Section 116 of, the United Provinces Munici- 
pahties Act in any way operated to convey title in the full and proper 
sense, that the orginal owner of the sot] could not maintain trespass for 


an erection such as the portico, or otherwise complain of it as an infringe- ° 


ment of his rights as owner, . 

Quaere whether a permanent structure with pillars resting upon the high- 
way is or is not an obstiuction or is an inappreclable obstruction to the 
highway, or is such as could be complained of by the Advocate-General 
or by others with his consent (Code of Civil Procedure, Section 91) on 
behalf of the public or by a member of public shewing special damage 
to himself. His Highness Maharaja Man Singh of Sewai 


Jaipur v. Artun Lal on we 


+ ——_ --_—-,Sec. 2:— Application by the creditor for appoint- ` 
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Publication of notice, if sufficlent— Copies of a notice under sections §2 and 
54 of the Cess Act were placed in the tenures concerned and notice was 
served also in the houses ; see Notice, publication of vee vee 

Pujas, offering of, does not necessarily lead to the inference that it was done 
in acknowledgment’ of the Idol’s title to the endowed properties ; see 








Hindu Idol ooo s- 
, Offering of, «ffect of, on endowed properties—Title of Idols ; see 
Hindu Idol a) woe 
would ba cffered whether the Idols have property or not ; see Hindu 
Idol 


Purchaser, possession of, when becomes adverse to [dol—Mobant or Shebait 
sells the endowed properties to a stranger, who is to hold it as his perso- 
nal property ; see Hindu Idol eee eae 

» possession of, when becomes adverse to Idol—Sale or transfer 

by Mohant or shebait of some item or whole of endowed properties in 

excess of his power—Suit for possession by succeeding Shebait ; see 

Hindu Idol 











ted to deities—Creditor selling properties ; see Will sis toe 
Putni taluk specifically described as such is created after 1819—General 


principle governing such putnis ; see Fatta, construction of ... nee 
Question of fact—Capacity in which the payment was made by a person who 
fills two different capacities ; see Payment ss he 
————— of law—Confession, if voluntarily made— Court to determine from 
facts ; see Confession woe one 
Railway reciept, nature of ; see Estoppel pa 





— receipt, Possession of, contains no representation that the holder 
had any implied authority or right to dispose of the goods; see 
Estoppel i eee ki 

Raitways— Unclaimed goods- Owner’s failure to pay charges on— Notice 
by Railway Company of intention to ssll goods by public auction—'' Pub- 
lic auction’ — Meaning of— Notice of intention to sell— Requirements 
with regard to—Indian Railways Act (Act IX of 1890), 68. 55 and 56, 

In the absence of any definition in the Act of 1890 of the words “public 
auction,” they bear the meaning ordinarily given to Them in the English 
language. They mean a public sale at which each bidder offers an in- 
crease on the price offered-by the preceding bidder, the article put up 
being sold to the higbest bidder. That involves that the auction shall be 
held in public, all members of the public having a right to attend. 

A wagon-load of coal’ was by an error of the consignors sent by rail to D 
iastead of to A station. A fortnight after its arrival at D., the railway 
company nottfied the consignees that, if delivery of the goods were not 
taken and charges paid within 15 days, the coal would be sold by public 
auction under sections 55 and £6 of the Act of 18¢0. A week later the 
consignors were communicated with and given a week’s notice to effect 


delivery of and pay the charges due on the gocds. Some-two months . 
later, the coal not having been disposed of and the charges due on it not _ 


~ 


, rights of—Bequest of surplus income of the properties dedica- ` 


>s 


Rallways—(Conid.) : 

having been paid, the railway company published a notice in the Civil 
and Military Gazette at Lahore, as there was no local paper at D, that 

> certain consignments of goods, which included the coal in question, 
would be sold by public auction on a date some 19 days ahead if not re- 
moved on payment of all charges due on them, That notice indicated 
neither the nature of the corsignments nor the time and place of the 
intended public auction, Notice of the sale was proclaimed locally at 
D, and also pested at the station. Delivery of the coal having been 
taken, and the -stationmaster at D. having failed lo receive a sufficient 
offer for it, it was sent to M where, there being also no local paper, 
there was a sale proclamation in the Fazar, notice also being posted at 
the station. Certain persons haviog made offers to the stationmaster at 
M. he accepted the highest, Ona claim by the owners of the coal 
against the railway company for damages for conversion + 

Held, that there had been no public auction of the coal within the mean- 
ing of the Act. Notwithstanding the publication of notices, and al- 
though the stationraster at M. had accepted the highest of several 
offers for the coal, there had been neither a sale in public nor any oppor- 
tunity for competitive biddirg. The railway company accoroingly 
were not entitled to rely on the protection afforded by the Act. 

A notice of an intention to sell at a public auction cannot be sufficient or 
effective unless it spıcifies the time and place of the proposed public 
aucticn, the nature of the goods Intended to be sold, and all other parti- 
culars. necessary to enable the members cf the public to appreciate what 
it is intended to put up for sale at the public auction, The Secretary 

of State v Sunderji Shivaji & Co, von das 
Ratification, dcct:ine of— Minors’ funds entrusted to company by guardian 
as agents to invest in other companies—Subse quent use by company in 
their own business—Acquiescence by guardian ; see Trustee ene 
Rebutting evidence—Proof of the minutes of the meeting -No proof that 
due notice had been given to the members of the committee of the meet- 
ing at which the resolution was passed; see Immoveable property ... 
Receiver, an cfficer of the C ourt, see Receiver see aes 
ne anny ant officer of the Court— Orders given by the Court, must be com- 
plied with—Disregard of the ordar by the Receiver, effect of. 

A Receiver is an officer of the Court and he rust comply with orders given 
by the Court exactly as they are given. 

When a properly constituted Ccurt rakes an order, that order must be 
complied with. It becomes all tbe more lamentable when a person who 
is an officer of the Court disregards the order. Patit Paban Daw v. 
Dinesh Chandra Roy Chaudhury, Official Receiver “i 

women ma in Insolvency, if can obtain an unfettered Karta’s right to have 
recourse to the property of other coparceners for satisfying the claims 
of the creditors of the joint Hindu family firm ; see Insolvency oe 

stom ome in insolvency, if represents all the creditors~Appeal ; see Insol- 


vency ete see 
aai 
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Receiver must comply with orders given by the Court exactly as they are 
given ; see Receiver one oa 
Record of rights Presumptive evidence of possession of the state of things at 
the date the record of rights was prepared ; see Presumption aoe 
~———— of rights cannot raise a presumption at some earlier date ; see Pre- 
sumption : tre owe 
— of rights raiscs a strong presun piion in favcur of the recorded hol- 
der ; see Presumption oe ose 
Reference—Criminal Procedura Code (Act V of 908), Section 307 —Ver- 
dict of jury — Fudge disagresing with such verdict — Power of judges in 
making references, how to be used~ Such power a creature of statute— 
Reliance on the verdict of jurors, if a setiled policy of Government. 
The power of making references on the part of judges engaged in criminal 
work in the districts is one that should b> used very sparingly. It is an 
artificial power which is a creature of the statute only. It is most often 
utillsed by judges, zealous indeed to perform their duties, but usually 
somewhat inexperienced in the principles of criminal procedure It is the 
settled policy of the Government to rely on the verdict of jurors—~a 





policy which is cherished both by the public and the profession and also ` 


by the accused persons who are brought up for trial and they must not 
be disturbed ualess it can be shown beyond a peradventure that a perverse 
verdict has been arrived at, which can be demonstrated clearly froma 
perusal of the proceedings of the Court. The Emperor v. Abdul 
Hussein Sikdar tee ou 
Registration in favour of society, presumption of, arises on the copies certi- 
fied under section 19 of the Societies Registration Act of the rules and 
regulations and of the memorandum of association of the society ; see 
Immoveable property - 


Sena 


of a declaration of ownership as regards a particular design under 
Registration Act is not registration of a trade mark under the Trade 
Marks Act ; see Trado mark 
Rezulation XI of 1325, sec. 4 cls. (1) and (5) ‘ee ies 
Relief, if can be granted on a ground not pleaded nor put in issue; see Da- 
mages 





see one 


“Rent enhancement of—Bengal Tenancy Act, (VIII of 1885), Section 
50(b), enhancement of rent under—Holding, meaning of, before the 
amending Act IV of 1928— Section to, if can be combined with defini- 
tion of holding as now amended—Law creating a new right, generally 
subject to the rula against retrospective operation, 

A tenancy which compr ises thirteen parcels of land and fraction of three 
other parcels cannot be treated asa holding so as to attract the provi- 
sions contained in Section 30 of the Bengal Tenancy Act before the 
amendment of the year 1928. 

Section 30 of the Bengal Tenancy Act cannot be combined with the defi. 
nition of holding as amended in 192880 as to give the landlord the 
tight to sue for enhancement of rent in respect of a tenancy created 
before Act 1Y of 1928 came into force, 


~ 
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524 
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Rent enhancement of Contd.) + i 
Every statute which takes away or imposes vested rights acquired under 
existing laws, creates new obligation or imposes new duties or attaches 
new disabilities, must be presumed, out of respect for the Legislature, 
not to have retrospective operation. A law creating a new righl is gene- 
rally subject to the rule against retrospective operation, 
There is nothing contained in the amending Act of 1928 which gives the 
definition of holding a retrospective operation. Sripati Chandra De 
v. Kallas Chandra Jana ; see tes 93 
Rent, fixity of, conclusive or sufficient proof as tc—Stipulation that in case 
of excess area being found on measurement it would be assessed at a 
rent proportionate tothe rent mentioned in the Kabulat ; see Tenure, 
if mokarrarl aie ‘ih 24 
=~ , suit for—Land in sutt partitioned under the Estates Partition Act 
{V B.C. of 1897) and alloczted to the plaintif—Defendant setting up 
an intermediate tenancy—Onus-—Common tenancy, presumplion of, 
when can bs made, 
The mere fact of partition under the Estates Partition Act, raises no pre- 
sumption in Jaw that an estate is held in common tenancy : 
But where a land is included in the area allotted to the plaintiff on parti- 
tion, he is prima facie entitled to claim rent either from the occupant or 
from the holder of any intermediate tenancy that has been established 
between him and the tenants In order to establish the contrary, the 
onus is on the defendant to show that there is no such tenancy. 
So where it is alleged by the defendant that his lessor bad an interest ia 
the land in suit not affected by the partition ; the onus is on him to 
prove that his lessor had the consent of the co sharers to create such an 
intermediate tenancy. 
Where a tenancy ts joint all the co-sharers havea joint interest in every 
part of the tenancy until the ccntrary is shown. Nibaran Chandra 
Banerjee v Mominuddio Howladar was eee 534 
=, suit for—Public road within a Municipality—Hleciric Company - 
fixing poles on such public road~Consent of the commissioners, if 
necessary—Nanicipality, if entitled to any rent for the use of suck 
lands. 
The Electricity Act, does not authorise a licensee to place any work on 
any private lands without the consent of the owner or occupier, This 
consent may be given on such terms regarding payment of rent or 
compensation asthe parties might agree upon. In exceptional cases 
where the licensee can proceed without the consent of the owner, pro- 
vision has been made for rent or compensation which is to be fixed by 
the Magistrate or the Commissioner of Police. 
In the case of landa dedicated to public use, the legislature clearly intended 
that the licensee who has been given license apparently for the benefit 
of the public would be able to place its works without the consent_of the 
authorities who are in charge of such lands and without paying any 
compensation for the same, and it depends entirely with the Igcal 


-_ 
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Rent —(Contd.) : 
Government to decide as to whether the licensee would have to pay for 
the use of land dedicated to public use. 

So in order to enable an electric company as licensee to fixa number 
of poles on the road side lands of a Municipality which is admittedly 
dedicated to public use, no consent of the Commissioner of the Munici- 
pality is necessary and no rent is payable for the use of such road side 
land. The Manicilpal Commissioners of Barrackpore Municle 
pality v. The Barrackpore Electric Supply Corporation 


Limited vee ous 
=m Ordinarily Hable to enhancement on the application of the landlord in 
the absence of contract to the contrary ; see Tenure, if mokurrari eon 


me Ordinarily liable to reduction on the application of the tenant in the 
absence of contract to the contrary ; see Tenure, if mokurraci üi 
suit— Plot appertaining to the estate under partition— Estates 
Partition Act (V B.C. of 1£97), principles of—Question by way of 
defence in rent suit that the plot does not appertain to Kheraj, if can 
be raised. `- 
Where it appeared thats plot was within a Towzi which was included in 
the estate which was partitioned, the question whether that plot apper- 
tained to Kheraj Mahal or Lakheraj Mahal was to be decided by the 
Partition Officer and it would be wrong to allow such question to be 
raised by way of defence in arent suit after it bad been allotted 
to plaintiffs share. Kakaram Bairagi v. Kumar Bimalendu 





Roy one oon 
Repugnancy between the two parts of a document—Mlisdescription— 
Actual measurement disclosed the repugnancy ; see Document iss 


Resjudicata—Application by mortgagee to obtain personal decree for all 
money due, dismissed on the ground of limitation—Rights of mortgagee- 
decree-holder assigned to new mortgagee—Further advances to debtor by 
new mortgagee on new mortgage with other property as additional 
security ; see Mortgage G ee ssi 

Resolution passed at meeting of sommittee—Proof of validity—Notice of 
meeting sent to members, if to be proved ; see Immovable property 

Retrial, order of, by High Court, when cannot be ordered; see Cons- 
piracy oe on 

Retrospective operation of a Statute—Law creating a new right ; see 
Rent, eahancemant of was ssi 

Revenue ~Custom—Motor cars—Monopoly by imporiers—Sala only to 
authorised dealers— Each consignment imported in fulfilment of total 
requirements of all dealersmPrices fixed on arrival of cars in India 
—Price paid by dealers less trade discount—Wholesale cash 
prica’'—Assessment of duty- Sea Customs Act (VII of 1878), 
Section jo. 

The importers into India of a consignment of motor cars manufactured in 
Canada were assessed with customs duty under section 30 (a) of the Act 
of 1878, The importers ` bad a monopoly of the trade in the cars in 
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India. They sold cars only to authorised dealers, each of whom was 
sole agent for the district allotted to him. Dealers had to pay for cars 
before receiving delivery. The importers, before placing anew order 
in Canada, ascertained their total requirements from all the dealers in 
lodia, the cocsolidated order then being placed by the importers in 
Canada for delivery a few months ahead. On receipt of an order, the 
cars were tben built in fulfilment of it. The importers from time to 
time issued price lists, the dealers paying the importers those prices 
less 20 per cent trade discount. The cars were invoiced a few days 
before the arrival of their ship in India, the price only becoming fixed 
then. Prices paid by the dealers included delivery by the importers 
“free on rail’, Theimporters disputed the assessment of duty under 
section 30 (a), contending that there was no wholesale cash price 
ascertainable for the cars, and that the duty should have been assessed 
under section 32 (b) : 


Held, (1) That the importers’ price to their dealers was a wholesale price 


within the meaning of section 30. 


(2) That the price was a cash price. 
(3) That, as the price of the cars was fixed when they were invoiced a few 


days before arrival in India, the sale to the dealers was a sale at the time 
of importation within the meaning of the section 30. 


(4) Thata sale “free on rail’? Bombay complied fully with a reasonable 


interpretation of section 30 (a), and was accordingly a sale “at the place 


_of importation” within the meaning of the section. Decision of the 


High Court, Bombay, is approved. The general phrase “at the place 
of importation” was not apt to Indicate a term so precise as “ex ship”. 
While the Legislature intended to exclude post-importation charges 
from the price, it had to do so in a practical manner without refinement, 
amd the phrase “‘place of importation” accordingly did not necessitate an 
elimination of the proportionate cartage charges from the boundary of 
the port of importation to the railway station. 


(5) That, while the phrase “goods „of the like kind and quality” 


suggested other goods than those under assessment, clause (a) of section 
30 was not intended to have effect only in the case of goods for which 
there was at the place of importation a market in the strict sense appli- 
cable only to staple commodities. 


The application of the clause did not depend on any hypothesis to the 


effect that, at the time and place of importation,’ an Indefinite quantity 
of further goods added to the available supply bad had effect on the 
whole price. Consequently, although the price appropriate to the 
goods under assessment would generally be deduced, if at all, from 
actual prices relating to other goods of the like kind and quality, if there 
was an actual price which was a “wholesale cash price less trade discount” 
for the goods themselves at the time and place of importation, clause (a) 
was not inapplicable for want of gales of other goods, and the goods ynder 
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assessment might under the clause be considered as members of their own 
class even althongh at the time and place of importation there were no 
other members. 

(6) That, even if the importation of each consignment of the motor cars 
resulted in a saturation of tho market, clause (a) of section 3o did not 
require customs duty to be calculated on any supposition which would 
involve oversupply, or any additional supplies 

Clause (a) of section 7Q accordingly applied to the corsignment in question, 
and the assessment must be upheld. Ford Motor Company of India, 
Limited v. The Secretary of State 5 see 

ae ene Income Tax~—Limited Company~ Payment by Ea nEnY of a 
lump sum to officer of the company on his retirement—Payment made 
from a fund administered by Directors—~Fund composed of bonuses 
paid in by directors at their discretion—Full discretion in Directors 
as to which officers to enjoy benefits of Fund—Whethsr sum paid to 
officer assessable to Tax—Indian Income Tax Act (XI of 1922) 
s.4(3) (0) 

An official of a limited company, aftera long period of service with the 
company, was paid a sum of money by the company on his retirement. 
The payment was made out of a fund the material rules governing 
which were to the effect that the sums to be allotted to the fund from 
time to time were entirely in the discretion of the directors of the com- 
pany ; that the bonuses allotted should be divided up between officers 
of the company in proportion to the amount of their salaries at the 
time the bonus was paid in; that no officer should have any claim to 
benefit under the fund until he left the company after completing a 
prescribed period of service with it ; that if any officer should leave the 
company before the expiration of the prescribed period the sum stand- 
ing to his credit In the fund should be apportioned to the credit of the 
other officers participating in it ; and that the directors of the company 
should have an absolute discretion as to which of the company s officers 
should be eligible to enjoy the benefits of the fund. Those rules were 
communicated to officers : 

Held, that the allotments made to the fund in the names of officers were 
not in the nature of salary for current services, but merely part of a 
sum which the company voluntarily offered topay its employees on 
termination of their service, and that accordingly the sum paid to an 
officer on his retirement was not “income’ and therefore not sub- 
ject to tax. Commissioner of Income Tax, Madras v. B.J. 
Fletcher we oe 

ome oo Land Revenue—Land never before charged with— Right of 
owner in limitation of Government’s Right to assess— Onus on owner to 
establish—Flea of Lost Grant containing exemption from Land Revenue 
—Whether maintainable—Bombay City Land Revenue Act, 1876. 

Where an cwner of Jand clairsa right that the land shall be free from 
assessment for land revenue, the burden is on him to show that he bas a 
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right in limitation of the right of Government to make an assessment in 
consequence of a specific limit to assessment having been established or 
preserved, and that that specific limit is nil. 

Where a person was as spiritual, head of a Hindu Vaishnava temple, the 
owner of land which had never been charged with land revenue, and 
that person claimed that a lost grant should be presumed, and that that 
lost grant should be presumed to bave contained an exemption from 


land revenue or a right in limitation of the Government’s right to assess. 


the property : 

Held that, while the Jaw may presume the existence of a grant which has 
been lost where it is sought to disturb a person in the enjoyment of a 
right which he and his predecessors have immemorially enjoyed, it isa 
different thing to seek to presume that the Crown has by some lost 
grant deprived itself of the prerogative power to tax tbe property of its 
subjects, and such a plea is not maintainable, Goswamini Shri 
Kamala Vahooji Maharaj of Kutch Mandvi v. The Collector gf 
Bombay. co's vee 

=m =, abatement of, payable on the estate made by Government in 
respect of submergence Land on re-appearance, if land “added to the 





estate’ ; see Land revenue au tee 
Right based on custom is derived from trae owner either expressly or from 
acquiescence ; see Pasturage, right of oe a ase 
based on presurred grant is derived from true owner either expressly 

or from acquiescence ; see Pasturage, right of eo aes 
~ of Karta or manager of a joint Hindu family firm carried on by a 
firm name— Right at the time of insolvency ; see Insolvency aoe 





of wife’s heirs to recover dower agalnst bridegroom’s father’s estate— 

Marriage of iofants with authority of both fathers—Agreement for 

dower—TInfant bridegroom without means—Death of bride before pay- 

ment of dower, ; se# Dower sae i 

to dispose of or affect with liability joint Hindu family property, 

vests in a Receiver upon the insolvency of the Karta or managing mem- 

ber ; see Insolvency S vee 

Sea Customs Act, Sec, go—Sale at the time of importation—Price of 

motor cars fixed when they were invoiced a few days before ‘arrival = 

Sale only to authorised dealers—Each consigament imported in fulfilment 

of total requirements of all dealers ; see Revenue on 

ee eee, Sec, 30—'Wholesale cash price’—Monopoly of motor 

cars by importers ~ Sale only to authorised dealers—Each consignment 

imported in fulfilment of total requirements of all dealers—Prices fixed 

on arrival of cars in India—Price paid by dealers less trade discount was 

a cash price; see Revenue see 

~~, Sec. 30{a)— Sale ‘at the place of importation’= Sale 

only to authorised dealers—Prices paid by the dealers included delivery 

by the importers “free on rail’? ; see Revenue see 

» Sec. 30{a), application of, does not depend on any 

hypothesis to the effect thatf®&t the time and place of importation, on 
bd . 
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Sea Customs Act~ (Contd.) : 
indefinite quantity of further goods added to tte available supply had 
had effcct on the whole price ; see Revenue ove 
—, Sec 30a) does not require customs duty to be calcu- 
lated on any supposition which wculd involve over-sopply or any 
additional supplies ; see Revenue oe 
—, Sec, 30(a) to have effect only in the case of goods for 

“ which there was at the place of importation a market in the strict sense 

applicable only to staple commodities ; see Revenue ove 

Second appeal- New case ; see Suit maintainability of one 

Security— Order for execution of decree appealed from ~ Order to furnish 
security by the decree-holder to the satisfaction of Registrar, Appellate 
Side—Subsequ ent order of the Court transferring the matter to the 
Registrar, Original Side- Order if modification of previous order— 
Time for submitting report extended— Finding of the Registrar in the 
Jorm of refort— Objection before the Registrar rejected- Objection 
that th e property being joint family proferts, cannot be transferred 
Objection repeated before Court—Appeal— Court's authority. 

The petitioner was one of the defendants appellants in the First Appeal 
pending in the High Court. She and other defendants appellants filed 
an application in the High Court for stay of execution of the decree 
obtained by tHe oppesite party, This application was tle subject- 
watter of Civil Rule No. 1561(F) of 1976. On the 18th December, 1936, 
this application for stay was dismissed and the plaintiff opposite party 
was allowed to proceed with the execution on terms, The plaintiff was 
ordered to furnish security to the satisfaction of the Registrar, Appel- 
late side on the 18th February, 1937 on the report of the Registrars the 
matter was referred to the Registrar, Original Side, who had the necese 
sary machinery and experience in such matter. By a standing order of 
the Hon’ble the Chief Justice, the Registrar in Insolvency became the 
officer who got charge of the matter. All this was with the knowledge 
and consent of the parties. On the 18th March, 1947, cn the application 
of the plaintiff opposite party an order was made extending the time to 
«th May, 1937. The relevant portion of the order was as follows: 
“The Registrar in Insolvency is directed to finish the enquiry as soon as 
Practicable so that the matter may be completed by aforementioned 
date.” In pursuance of that order proceedings took place before the 
Registrar in Insolvency, who on the 26th April, 1937 recorded his finding 
in the form of a report in the course of which he stated that ont of a 
number of properties offered he had accepted four items as constituting 
sufficient security. His findings were stated as follows: “In these 
circumstances I find and report that the security offered is sufficient and 
may be accepted subject to Gopiram Bhotica charging in a registered 
security bond, bis right, title and interest in the following four properties 
secovsesecevese’? AS regards properties Nos. 1 and a Gopiram Bhotica 
claimed title by virtue of a bequest from his adoptive father and as 
regards properties Nos. 3 and 4, he claimed title by virtue of auction 
purchase at sales held by the Registrar of èh Court, Original Side, 
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The defendants petitioners preferred certain objections before the 
Registrar, One of them was ‘Gopiram is the adopted son of Shamdeo 
and as such received considerable properties from his adoptive father 
Shamdeo. These properties and the properties acquired by him with 
the gains thereof are ancestral properties in his hands so far as his sons 
and grandsons are concerned. Gopiram has a son and a grandson who 
are minors and an adopted son, He cannot charge these properties as 
they are foiot family properties.’ The Registrar after considering this 
objection held that it was of no avail against the surely. In the High 
Court it was urged on behalf of the petitioners that the Registrar went 
wrong Ia deciding the aforesaid objection with regard to the title of 
Gopiram Bhotica. The opposite party contended that the objection 
was virtually an appeal from the order of the Registrar in Insolvency and 
that it would be contrary to the terms of the order in the Civil Rule 
No. 1361F) of 1936 to question the finding of the Registrar tbat the 
sectirity offered was sufficient + 

Held, that by passing the order, dated 18th March, 1947, the Court did not 
modify the essential condition that the security should be to tha satis- 
faction of the Registrar in Insolvency. 

That the report of the Registrar was perfectly consistent with the order 
which the Court originally made. 

That the objection of the petitioner that the order of the Registrar in 
Insolvency was wrong in law being in the nature of an appeal was not 
maintainable, there being no objection that the Registrar did not act in 
accordance with Court's order or that he acted improperly or that 
he had not come to any finding as to the sufficiency or otherwise of the 
security, 

Ordinarily in matters like this, the appellate Court makes an order directe 
ing Security to be taken to the satisfaction of the lower Court: See 
O. 41, R. 6 of the Code of Civil Procedure. In the present case the 
Registrar was named in place of the lower Court to suit the convenience 
of the parties, fn making such an order the intention was that the lower 
Court should finally dispose of the matter and that it should not come 
up to the Court again. By rakiog suchan order the Court did not 
divest itself of its jurisdiction to proceed any further in the matter. On 
the contrary it was open to the Court to review its order on sny proper 
ground for review. Srimati Bibhabati Debi v, Ramendra 
Narain Roy ose 169 

—- in case of order for execution of decree appealed from—Security 
demanded by High Court as an appellate Court— High Court directing 
Registrar to take security— Objection raised by the judgment-debtor to 
the report before the Registrar—Objection repeated before the High 
Court on submission of report by the Registrar—Such objection, being 





in the nature of the appeal, if maintainable ; see Security , ow 169 
Settlement recerds, entries in— Materials cn record established a state of 
things different ; see Partitigy - N eet 324 


Von. LXVLJ INDEX OF CASES, 


Shebalt— Power of a Shebatt——Grant of a permanent lease ata fined rent, 
validity of—~Unavoidable mnecessity—Moharari patta of a Debuétar 
land, when can be upheld. 

The power of a Shebait of an idol to make an alienation is a limited power. 
Ordinarily a Shebait cannot grant a permanent lease ata fixed rent but 
he may do so in a case of unavoldab'e necessity. 

A Mokarari Patta of Debuttar land can be upheld as agaiast the successor 
of the Shebait where the Shebait required moaoey either for tho repair 
and completion of a temple for which no other funds could be obtained 
or for a purpose which fell into the category of protecting the estate 
from injury or deterioration. Hrishikesh Roy v. Upendra Nath ~ 
Mandal see tee 

————, exclusion of, from the endowed properties, effect of- Right of Idol ; 
see Hindu Idol s o 

— g, exclusion of, from worship and endowed properties, effect of—~ 
Exclusion from Office ; see Hindu Idol oes eos 

————, succeeding, suit for possession by-—Transfer of endowed property 
in excess of Shebait’s power—Purchaser, possession of, when becomes 
adverse to Idol ; see Hindu Idol ace eo 

———— is a protector and defender of the rights of Idol; see Hindu 








Idol . eee ae 
— of Idol, power to make alienatlon—Permanent lease at a fixed rent ; 
see Shebalt aes as 
prosecutes and defends suita for. [dol ; see Hindu Idol. oes 


Socleties Registration Act, Sec. 3—Registrar of Joint Stock Companies 
when to certify that the society is registered; see Immovable 


property : eae 2. 
Sons of a deceased debtor, if debtors within the meaning of the insolvency 
law ; see Insolvency ove sae 
— .» of a deceased debtor, lability of for the debts of their deceased 
father ; see Insolvency cos oe 
Special Land Acquisition A ct, Sec. 18~-Special Judge, if beund to take 
evidence of market value in all cases , see Land, acquisition of aes 


Specific performance, suit for— Decree in part—No stitulation in the 
contract for sale Specific Relisf Act, (1 of 1877), section 16, applic- 
ability of. 

The appellant (defendant No. 1) executed a document in favour of the 

g plaintiff by which he contracted to sell a certain plot of land for a certain 
sum and some money was paid as earnest money. Two days later the 
appellant sold part of the aforesaid plot of land to another namely 
defendant No. 2. Ina sult for specific performance instituted by the 
plaintiff the trial Court only gave a decree for the refund of the earnest 
money. The lower appellate Court passed a decree directing the defen- 
dant No.1 to convey the remainder of the property in his hands. On 
appeal by the defendant No. 1: 

Held, that in view of the fact that section 16 of the Specific Relief Act was 
not applicable to the facts of the cage and = there was nothing ta 
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suggest that part of it stood ona separate and independent footing, no 
decree for specific performance of a portion of the property could be 
passed. Kuranu Hazra vo. Gokul Chand Brajabashi oe 
Specific performance.of portion of the property, if can be decreed— Contract 
to sell a certain plot of land for a certain sum and some money was paid 
as earnest money—Vendee sold a part of the land to another—Part not 
standing on a separate and independent footing ; see Specific performance, 
suit for soe - ane 
Specific Relief Act, Section 16—Contraét to sel] a certain plot of land for a 
eertain sum and some money was paid as earnest money- Vendee sold a 
part of the land to another—No evidence that the part stood,on a 
separate and Independent footing ; ses Specific performance, suit for  ... 
, Section 42—‘Further. relief’—Suit for declaration of 
title to property ~ Defendant not in a pcsition to give possession—Plaintiff 
not in possession or conirol of the property ; see Immovable property... 
s Section 42 Proviso—‘Further relief’ -~ Injunction—Not 
open to the plaintiff to pray for possession ; tee Immovable property... 
State, duties imposed on, do not apply to each and every public undertaking ; 
see Contract Eiis sia 
Statement made in a spirit of compromise and to bring about a compromise 
between coparceners which however did not materialise, effect of—Legal 
right—Legal status ; see Partition 
Statute, construction of—Two constructions open to the Court- Which con- 


eÁ 








— 











struction to be taken ; see Conspiracy ae ly nae 
—, when presumed not to have retrcspective operation ; see Rent, 
enhancement of oo 


Statutory body - Railway owned by—Pifes of local authority under Railway 
line—Agreement that work to bedone to pipes by Railway owners at 
local authority's expense—Local authority's property flooded through 

~. alleged negligence of Railway owner’s seroant while doing work in 
connection with pipes Whether such work is something done or pur- 
porting to bs done in pursuance of Act incorporating Railway owners— 
Calcutta Fort Act, (Bengal Act III of 18,0), section 142. 

A statutory body committed under the Act of 1850, were the owners and 
operators of a double-track railway. A local authority hada pumping 
station near the railway to which water was led froma river. by four 
pipes which passed beneath the railway. The railway owners having 
decided to lower the railway ata certain point in order to do away with 
the inconvenience cf a level crossing existing there, were cbliged to lower 


the local authority’s four pipes, and duly did so, carrying the pipes below _ 


the railway line, as lowered, in three brick tunnels Subsequently the 

local authority wished to increase thelr supply of water from the river, 

which involved the laying of an additional pipe line. As the new pipe 

also bad to cross the railway line, it was agreed by letters passing 

between tke parties that the railway owners’ staff should do the work of 

laying it at the local authority’s expense. As the result of a seyere fall 
rf 
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Statutory —(Contd.) : 

of rain, flooding took place, and the local authority’s pumping station 
was flooded and damaged. The local authority alleged that the flooding 
of the pumping station was due to two holes made by the railway owner’s 
superintendent which the superintendent had allowed to remain open. 
The holes in question had been made by the superintendent directly in 
connection with the project cf laying the additioaal! pipe lne for the local 
authority: | The railway owners denied negligence and contended that 
they were ‘In any event protected by section 142 of the Act of 1890 

Held, (without deciding the question of negligence) that the local authority 
having, as disclosed by the letters passing bsatween them and the railway 
owners, requested the latter as a statutory body todo certain work, and 
as the work related to the railway owners’ track and was being done on 
their property in their interest, and by their employees who were paid 
out of statutory funds, as the superintendent was, when he made the holes, 
solely engaged in his employees’ business, the railway ownels were 
accordingly, when their superintendent made the holes, acting in a statu- 
tory and not in a private capacity, and were therefore protected by the 
section." » ; 

The words “or purporting or professing to be done” in section 142 of the 
Calcutta Port Act (which are absent from the. English Public Authorities 
Protection-Act, 1893) postulate that work which is not done in pursuance 

x- Of the statute may nevetheless be accorded its protection if the work 
professes or purports tobe done in pursuance of the statute : 

Held further, that the Act of 18Go afforded protection not only in respect 
of a claim based on alleged breach of a statutory duty but also in respect 
of one based on an alleged omission to perform such a duty. The 
Commissioner for the Port of Calcutta v. The Corporation of 
Calcutta `` : eae wee 

—— body constituted under the Act of 1@g0—Owners and operators of 
a double-track railway — Railway owned by statutory body— Pipes of local 
authority under railway line—Agreement that work to be done to pipes 
by railway owners at local authority’s expense—Local authority’s pro- 
perty flooded through alleged negligence of railway owners’ servant while 
doing work in connection with pipes ; see Statutory body ... one 

Stranger, when can retalo a gift- Gift tainted by uncue influence and impo- 
sitlon of the person procuring the gift ; see Gift vee sæ 

Succession —Mitakshara School—Rival claims of two Atma Bandhus of 

` different degrees of relationship to a propositus—Remoter Atma Bandhu 
conferjng by religious offerings more benefit than the nearer on the propo- 
situs in the other world—Atma Bandhu nearer in degree tothe propo» 
situs entitled to succeed ; see Adoption ose see 

Mitaksha ra School—Spirltual benefit or religious efficacy is not 

the sole test of succession as between Bandbus of the same class, to the 








ee 





exclusion of that .of proximity of degree ; see Adoption vse on 
—— ~, right of -Mitakshara School—Rival claims of two Atma 
Bandbus of.different degrees of relationship to propositus ~Greater reli- 
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gious efficacy of remoter Bandhu—Whether proximity or religious 

efficacy proper test ; see Adoption on ons st 
Suit, if a mortgage suit—Suit for recovery of money from mortgagor or ir 

the alternative from the depositee mortgagee—Deposit of money for the 

purpose of investment—Money invested in the name of depositee mort- 

Ragee ; see Deposit ies oe 541 
~- , if barred hy previous application—Unsuccessful application by mortgagee 

to obtain personal decree for all money due—Subsequent sult brought by 

mortgagee on the personal covenant in new mortgage — Rights of mort- 

gagee-decree-holder assigaed to new mortgagee Further advances to 

debtor by new mortgagee on new mortgage with other property as addi- 

tional security ; see Mortgage ove toe 3 
——, if maintainable — Promissory note—Suit by a person not the holder of 

the promissory note as the real owner—Suit, if maintainable — Nepoti- 

able Instruments Act (XXVI of 1881), section 73. 

Payment of the amount due on a promissory note in order to discharge the 
maker as indicated in section 78 of the Negotiable Instruments Act, must 
be made to the holder of the instrument though he may be a benamdar. 

So a snit brought by the real owner of the promissory note Is not maintain. 
able even if the holder of the note has been made a party to the suit but 
bas not appeared and even if such a suit is based on the loan irrespective 
of the promissory note Srikristo Jana v Sitanath Bera oo 5t 

——, maintainability of—Security bond executed by certificate-debtor in 
favour of Certificate Officer —Certificate-debtor, if can be released before 
detention—Inherent ju isdiction -Consideration for the bond -Third 
party, when can enforce a contract for his adeantage~ Indian Contract 
Act (1X of 1872), sections 23, 126~ Indian Trust Act (II of 1882), 
section 4~—~Public Demands Recovery Act (ITB C of 1913), sections 29 
to 33, Schedule Il, Rules 77, 78~Civil Procedure Code (Act V of 1908). 
sections 11, 47, 145. 

Contracts affect the parties only but where a trust oran ugeacy can be 
founded on the contract, a person who is not a party to the contract can 
enforce it. 

The question whether in a particular case there is an obligation in the 
nature of a trust in favour of a third party ansing out of a contract 
depends on the facts of the case. 

Sections 29 to 33 and rules 77 and 78 of Schedule II of the Public Demands 
Recovery Act, 1919, do not limit the iaherent jurisdiction of the Certi- 
ficate Officer, who is a Court under the Act, to make an order of releasa 
by adjourning the execution proceeding temporarily. 

A certificate-debtor can be released before detention on the request of the 
person on whose requisition the certificate was filed. 

Defendant No 2, as lessee of certain ferries under the District Board, owed 
a sum of Rs 5234. The Board took outa certificate under the Public 
Demands Recovesy Act, 1913, for recovery of this sum, and in execution 
of the certificate defendant No.2 was arrested under section 29 of the 
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said Act. A sum of Rs. 2200 was thereupon paid by him, and he was 
alterwards released by the Certificate Officer on defendant No. 1 offering 
to stand surety for him for the balance still dye under tbe certificate, 
namely a sum of Rs. 3342. Defendant No. 1 actually executed security 
bond to the Certificate Officer, which ran as follows :— 
t To 
The Certificate Officer, 
Maldah. 

"Ty cossstcerscessesseseesee (defendant NO. 1) cscsecsssssrsovesseneeee GO hereby agree 
to stand surety for the payment of the sum of Rs, 33412 only, bY.esesrsseses 
jadgment-debtor (defendant No. 2) under arrest, to the decree-holder, 
Maldah District Board. I hereby agree to produce the said judgment- 
debtor on the date fixed, falling which I shall pay the sald sum of 
R8 9342, which may be realised from me by certificate in case of 
default. ” 

Defendant No. 1 failed to produce defendant No. 2 before the Certificate 
Officer on the due date of hearing. Proceedings under the Public 
Demands Recovery Act were taken against defendant No. 2 but without 
any result The District Board then sought to execute the certificate 
again against defendant No. ı but the Collector held that the Certificate 
Officer had no power to accept a surety or to proceed against him The 
District Board was consequently obliged to briog the present suit claiming 
to recover the said sum of Rs. 9342 plus Rs. z00 as damages: 

Held, that the sult was maintainable, 

That the suit was not barred under section 47 of the Code of Civil Proce- 
dure, 1608 nor as res judicata on acccunt of decision of the Collector. 

-That the agreement was in the nature of a contract of guarantee under 
section 126 of the Indian Contract Act. 

That the Certificate Officer had power to take such bond. If the bond be 
treated as one between party and party, and not as given by the surety 
to the Certificate Officer asa Court or Ex-officio, it (the bond) was a 
lawful agreement. It was not hit by section 23 of the Indian Contract 
Act, 1872 and there was no impediment to thecreation of valid trust 

+ under section 4 of the Indian Trust Act, 1882. 

That the release of the certificate-debtor was a sufficient consideration for 
the bond. b 

That the Certificate Officer had power to adjourn the case for final or 
further orders, when a debtor was brought up onder arrest, 

That the Certificate Officer was the nominee or trustee of the plaintiff and 
as such entitled to sue upon the contract, though the plaintiff was no 
party to the surety bond. ` 

Obiter: The remedy under section 145 of the Code of Civil Procedure, 
1908, Ia not exclusive and does not preclude a regular sult on the surety 
bond to enforce the security, 

But where the bond is to the Court, it is doubtful if the Court could sue 
upon it or could even assign it to somebody else to sue upon it. 

= 
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Suit - (Contd.) : ; 
The appellant urged in second appeal that the suit was not based on the 
bond, but ona prior oral agreement between the parties concerned, the 
document being no more than a report to the Certificate Officer bringing 

the fact of such agreement to his notice ; 

Held, that the appellant would not be allowed to make such a case in 
second appeal. The suit had throughout proceeded as a suit on the bond 
and should be disposed of on that basis. Maldah District Board v. 
Rai Bahadur Chandra Ketu Narayan Singh iis A 

—~—, maintainability of—Suit commenced in the ordinary way— 
Subsequent application to sue in forma pauperis, if maintainable— 
Order 7, rule 11 of the Code of Civil Procedure (Act V of 1908), 
when can be made applicable Court, if can depart from normal 
procedure where complications intervene—Time granted originally 
Jor payment of deficit Court-fee, tf will be a bar to entertaining of the 
application to sue in forma pauperis. 

When a suit bas already been registered as an ordinary suit, the applicae 
tion to cortinue it in forma pauperis is maintainable. 

A suit was instituted in the ordinary way on payment of Court- fees on the 
valuation made in the plaint, On defendant’s objection to the said 
valuation and upon hearing the matter, the Court increased the valuation 
and directed the plaintiff to pay further Court-fees within a certain 
period. That time was extended twice and in the meantime the plaintiff 
applied for permission to continue the suit asa pauper. The Court 
rejected the application as not being maintainable in law and dismissed 
the suit under Or. 7, Rule 12 of the Code of Civil Procedure, for non- 
payment of deficit Court-fees : 

Heid, that the mandatory provisions of Oider 7, Rule 11 of the Code of 
Civil Procedure is intended for cases where no other complications inter- 
vene and in exceptional cases the Court had sufficient inherent power to 
depart from the normal proccdure to meet the exigencies : 

Held also, that the provisions of Order 7, Rule 11 will not ifso facto 
operate : 


Held further, that there will be no bar to entertaining an application to 


continue a suit in forma pauperis by the reason of the fact that the 
time originally gianted for payment of Court-fees expired, the Court 
having been expressly empowered by Section 148 of the Code of Civil 
Procedure to grant such an extension. Hafiz Mahammad Fateh 
Nasib v. Saradindu Mukherjee sie 

——, maintainability of—Suit, withdrawal of, with lilerty to bring fresh 
one--Order permitting withdrawal on payment of costs to defendant 
within a specified time— Fresh suit instituted without payment of 
such cost—Time for payment, if can be subsequently extended— 
Subsequent suit, if matntatnable—Civil Procedure Code (Act V of 
1908 ), section 148, Order 23, rule 1, sub-rule (2). 


The plaintiffs were granted leave to withdraw his suit with liberty to l 


bring fresh suit on the followjgg terms; “The plaintifs be permitted 
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Sult—(Contd ); 
to withdraw the suit with liberty to bring a fresh ore unless barred as 
prayed for. Defendant will get costs which must be paid within one 
month as a condition precedent toa fresh suit.” The plaintiffs neither 
paid the costs of the defendants within the time spectfied in the order 
nor did they pay it before instituting the present suit, 

No objection was made by the defendant as to the maintainability of the 
suit on this ground. Before the commencement of the hearing of the 
suit the plaintiffs applied for permission to deposit the costs, this prayet 
not being opposed was allowed and ultimately such deposit having been 
made and withdrawn by the defendant the suit was heard and decreed. 
On the question, whether the suit is raintainable for plaintifis’ failure to 
pay the costs as directed by the order mentioned above: 

Held, that whether the condition about payment of cost attaches to the 

_ Permission to withdraw with liberty to institute a fresh suit or to the 
permission to file a fresh suit, the position was that the Court extended 
the time under section 148 of the Code of Civil Procedure for payment 
of costs without any cbjection from the defendant in order to enable the 
plaintiff to comply with the conditions, which was complied with. 

So even if the conditions are taken as attaching to the permission to bring 
a fresh suit, the conditional permission has new become fina! on payment 
of costs by the plaintiffs which has been withcrawn by the defendant, 
The first suit therefore must be taken as withdrawn with leave. Abdul 
Khaleque v. Susil Chandra Chaudhuri ss 

—— against a discualified estate proprietor, a ward.cf the Court of Wards, if 
defective ; see Procedure 


—— against an estate proprietor before possession of property taken by Court 
of Wards— Manager of Court of Wards added as second defendant—Suit 
compromised after possession taken by Court of Wards~—Compromise, if 
Invalid owing to manager of Court of Wards not nade guardian ad- ltem ; 
see Procedure ee oe 

~—— by decreesholder, if maintainable against the surety~ Failure of proveed 
ings under the Public Demands Recovery Act against the certificate 
debtor and surety— Suit not barred under section 47 of the Code of Civil 
Procedure 3 see Suit, maintainability of a ia 

a= by real owner of promissory note, if maintainable—Holder of the note 
made a party to the sult but has not appeared—Suit based on loan irreg- 
pective of the promissory note ; see Suit, If maintainable ... oes 

na for arrears of rent— Usufructuary mortgagee in possession, if can be 
made liable for rent-—Transfer of Property Act (IV- of 1883), section 76, 
clause (c) and section 108, clause (f d— Privity of estate between lessor 
and the mortgagee of the leasehold, 

Section 76 of the Transfer of Property Act, only enacts statutory duties of 
a mortgagee in possession vis-a-vis the mortgagor. 

So in a suit for arrears of rent of a leasehold property, a mortgagee in 
possession cannot be made liable to pay the arrears of ‘tent of the lease- 
hold either under section 76, clause (c) of the Transfer ef Property Ac or 
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Sult—(Conid. ): 
on the ground that there Is a privity of estate between the mcrtgagee 
and the lessor 
A usufractuary mortgagee of a leasehold in possession baving nb assigne 
tent from the lessee cannot have any privity of estate between him and 
- the lessor, t 
Section 108(j) cf the Transfer of Property Act, says notbing about any 
privity of estate between the lessor and the transferee of the leasehold. 
Per Rem/fry, ¥ : The doctrine cf piivity of estate does not rest on the 
fact of possession but on the assignment of the entire estate of the lessec. 
The doctrine so far as mortgagees are concerned is applicable in India. 
Sachindra Mohan Ghose v. Commissioners for the Port of 
Calcutta ton ove 
e for recovery of money from mortgagor or in the alternative from the 
depositee mortgagee, if barred Deposit of money for the purpose of 
investment—Money invested in the name of depcsitee mortgagee ; 168 
Deposit aaa ow 
== instituted ia pursuance of an order under section 74 of the Lard Regis- 
tration Act- Claim for refund of money on account of excess payment ; 
see Application a wos 
Surety bond in favour of the Ccurt — Court, if can execute ; see Suit, maine 
tainability of oes hes 
em bond in favour of the Court = Court, if can assign it for execution ; 
gece Suit, maintainability of iG eee 

Taluk, if a putni taluk—Taluk created after 1819—No words limiting or res- 

tricting the rights of the Zemindar—No words defining the incidents of 
the tenure in a different way ; see Patta, construction of vee ae 

Tenancy, common, presumption as to-Partition under Estates Partition Act $ 

see Rent, suit for eas si 

, joint—Joint interest ; see Rent, suit for se e 

Tenure, if Mokarari—Construction of a Kabuliyat--Tenure, if Mokarari— 
Rent, ordinarily liable to enhancement or reduction — Word “Afokarari’ , 
tf always to be used—"Dharya”’, meaning of. 

Prima facie the rentis liable to enhancement on the application of the 
landlord or to reduction on the application of the tenant unless either of 
them has precluded himself by contract from claiming such enhancement 
or reduction respectively. ` 

The Kabultat in the present case recites in the first place the previous 
history of the tenancy, It was not a Mokararl teuure in its inception, 
The description of the tenure in the sale Certificate shows that it was an 
ordinary tenure whoze rent was Hable to enhancement under section 7 of 
the Bengal Tenancy Act. The rent was enhanced by Rs. 25. The 
increase was very small and no selami seems to have been paid, There is 
a distinct stipulation that the tenant cannot claim reduction of rent on the 
grounds of draught, inundation etc , but there is no corresponding provi- 
sion binding the landlord not to increase the rent under any circumstances. 
There is the provision that in case of excess area being found on measures 
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Tenure ~(Conéd.) ; 
ment it would be assessed at a rent proportionate to the rent. mentioned 
in the Kabuliyat. There is also the use of the expression a{Y (Dharya) 
in one place in the Kabullyat : 

Held, that (1) the fact that the rent was enhanced by Rs. 28 by itself does 
not furnish any indication that In consideration of this slight enhancement 
non-mokarari tenancy was made mokarari ; 

(2) itis not necessary that the word “Mokarari” should be used In the 
document, provided the words are there from which an intention to create 
fixed rent can be gathered ; 

(3) the stipulation that in case of excess arer being found on measurement 
it would be assessed ata rent proportionate to the rent mentioned in the 
Kabuliyat, is not sufficient or conclusive to prove fixity of tent ; 

(4) the word 4{] means fixed but as the word is used not in the operative 
part of the document at all but in connection with the provision relating 
to the liability of the tenant for other impositions, it was used simply to 
differentiate the rent from the new imposition ; . 

(5) itis impossible to say that the landlord in the present case has pre- 
cluded himself by any contract from enhancirg the rent. Panchu 


Gopal Mukherjee v. Kumar Gocool Chandra Law ... nie 
Time, effect of, following the exclusion of Shebait from the endowed pro- 
pertles ; see Hindu Idol sue ase 


Trade mark— Penal Code. (Act XLV of 1860), section 478—~Mark must be 
‘distinctice’’— Mark merely describing the quality or origin of an 
article -~Surname—Device of pictortal 1epresentaiion— Registration of 
trade mark—Right to trade mark, how arises. 

A trade mark is defined in sectlon 478 of the Indian Penal Code as a maik 
used for denoting that the goods are tho manufacture or merchandise of 
a particular person. ‘This implies that the mark must be ‘‘distiactive” 
in the sense of being ‘ adapted to distinguish the goods of the proprietor 
of a trade mark from those of other persons.” If a mark merely 
describeS the quality or origin of an article, or is such as is commonly 
used in the trade to denote goods of a particular kind, such a descriptive 
mark would rot be a distinclive mark. For this reason, it has been 
said a surname is often not snitable for the purposes of a trade mark. 
The device of a pictorial representation would be more appropriate as a 
trade mark, but it will still have to be “distinctive” 

As in India no system of registration of trade mark exists, the question is 
one which falls to be determined by the Court itsell on evidence. 

Registration of a declaration of ownership as regards a particular design 
under the provisions of the indian Registration Act, 1908, is not and 
cannot be equivalent to registration of a trade mark under the Trade 
Marks Act. 

A right to a trade mack is acquired by user, 

The Court is to determine whether the trade mark claimed by the com- 
plainant is a distinctive mark, and for that purpose, it has to take into 
egnsideration the extent to which its user had rendered the mark in fact 
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Trade --(Conid.) ; 
distinctive of the goods in question, Loke Nath Sen v. Aswini 
Kumar Dey . ie na 210 
mark, if distinctive—Proof-Court, what to consider; see Trade 
mark g wae ove 210 
Trade Marks Act, registration of trade mark under—Registration of a 
declaration of ownership ag regards a particular design under Registra- 
tion Act ; see Trade mark Ae yia * 210 
Transfer of Property Act, Sec 76, scope of; see Suit for arrears of 
rent vee aoe 10 
eea Ane ee anane ory Gec, 108 ( j )—Privity of estate between the 
lesscr and the transferee of the leasehold ; see Suit for arrears of rent sse 10 
—< m ome, Sec, 129 before amrencment, kept the rules of 
Hindu Law unaffected ; see Gift oe see 125 


Transferee Court, when can preceed with execution—Scheduled District 
Act— Whole of Civil Procedure Code, if to be applicable; see Execu- 
tion soa se 216" 
Trial by assessors, if bad—Charge under section 3c2, 1. P, C. subsequently 
converted into one under section sc2 read with section 120B; see 
Procedure ae toe 575 
=m by a special fury— Charges, murder and abetment of murder, sections 
302 and 302 read with 114 of the Indian Penal Code (Act XLV of 1860) 
—Verdict, unanimous Lut wnreasonalle and against the weight of 
soldence— Reference under section 507, Criminal Procedure Code (Act 
V of 1895)~ Duty of the Court for a valid exercise of the power— 
Question of sentence. 
In ‘disagreeing with the unanimous verdict of the jury ina murder case, 
the Court has to consider whether the jurors were entirely unreasonable 
in the conc'asion arrived at by them or whether it was impossible for the 
jurors to say that the guilt of the accused had been proved. 
The Court does not exercise the power vested under secticn 307 of the Code 
of Criminal Procedure in setting aside the verdict of the jary, unless it is 
perverse or patently wrong, and is convinced that in giving effect to the 
same, it would not meet the ends of justice. 3 
Where the murder is premeditated, deliberate, cruel, ruthless and brutal ia 
its nature, all who took part in the commission of the offence may justly 
be condemned to die. But in passing a sentence of death on all of them, 
the Court should hesitate and try to discrimirate. 
Infliction of five death sentences in one and the same case (as here) is apt 
to fail of the effect which such sentences would otherwise have. The 
Emperor v. Nibaresh Mondal eos oe gst 
Trustee and Cestui que-trust—Hinors’ funds entrusted to Company by 
guardian as agents toinvest in other Companies—Subsequent use by 
Company in own business—Acguiescence by guardian— Whether new 
contract inferrable or fiduciary relationship between Company and . 
Minors affected—Insoloéney of Company—Right of Minors to payment 
in priority over other creditors. . 
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Trustee -—(Contd,) $ 
A guardian entrusted certain funds to a company as agents, in order that 
they might invest them in other companies. The company, although not 
authorised to do so, subsequently used the funds in their own business. 
From time to time they rendered accounts to the guardian which 
shewed the exact disposal of the fands, and the guardian acquiesced in 
those dealings The firm‘having heen adjudicated insolvent, the 
* minors to whom the funds . belonged claimed to be entitled to repay- 
ment of the funds standing to their credit with the company in priority 
over the claims of the company’s other creditors 5 
Held (1) that it was impossible by reference to the company’s subsequent 
‘ aealings with the fund to establish either a new contract between them 
and the guardian or a variation of the original contract under which the 
funds were placed in thelr hands, and that, the fiductary relationship 
between the minors and the company having accordingly remained 
unchanged, the minors were entitled to payment in priority of the sum 
due to them : 
(2) That the doctrine of ratification could not be applied so as to turn the 
fund originally held by the company as agents in fiduciary i a into 
- a mere deposit with them on ordinary banking terms. 
(3) That, while the guardian’s acquiescence in the company’s unautho- 
“ried dealing with the funds might have debarred him from claiming com- 
pensation in respect of particular transaction that circumstance could 
not affect the fiduciary position In which the company stood towards the 
minor,’ funds 
Quare ; Assuming the minor to be under the necessity, in order to 
succeed in their claim, of tracing the fund is specie in the hands of the 
company, at the date of their adjudication as insolvents, where the 
burden of proof would lie in such a case. M.P. M. Murugappa 


Chetti v. The Official Assignee of Madras eee ss 
United Provinces Municipalities Act, Sec. 116—Road ‘vested’ in local 
authority, meaning of ; see Public highway vee a 


Usufructuary mortgagee in possession, if can be made liable for rent of a 
leasehold property-—-Transfer of Property Act, Sec. 76(c)—Privity of 


~ estate ù see Suit for arrears of rent eee we 
—_——--———-— mortgagee of a leasehold in possession cannot have any 
privity of estate between him and the lessor; see Suit for arrears 
of rent vee one 
Valuation in plaint—Valuation altered by Court upon enquiry ~Coort-fees 
Act (as amended), Secs. 7 (IV) (c) and 8 (c) ; see Court-fee... w 
Verdict of not guilty— Innocence ; see Conspiracy vee ou 


Vilage land—Shamilat—Deed canceying land “together with external 
and internal righ?’~Shamilat not yet divided gt date of deed 
— Whether deed effective to convey the right to the Shamilat together 

with the land. 
A vendor sold land toa vendee under a deed of sale which contained the 
following term :—“‘the sald vendee will enjoy posgession of the land gold 
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Village land—(Contd.} : 

together with the external and internal rights for ever. In future 
I” (4. £. the yendar) .*have been left no concern or connection with the 
aforesaid land.” Atthe date. of that deed no division had yet been 
effected of the. ahamilat or village common land to be allotted to that 
land. The vendee’s successors in title having claimed to be entitled 
by virtue of the deed to the shamilat to be allotted to the land sold, 
and the successors in: title of the vendor having disputed that claim : 

Held, that the wording of the deed: clearly showed an intention on the 
part of the vendor to convey to the vendee not only tbe land itself but 
also all rights ard interests which he possessed in association with It, 
includiag the-right to a sbare in the shamilat; and that the words 
“external rights’? were appropriate to include a right, in respect 
of the land. sold, to participate in the ultirate partition of the 
shamilat . 

Quaere, whether the. onus of proving that a sale of village land carries with 
it the right to a share of the shamilat lies on the vendee and whether 
the right to a share of shamilat land is a mere accessory passing with 
the village property to which it is attached. Aya Ram v. Rup 
Chand wo wee 

Village pathway—Froof,; see Easement : aa 

Ward of the Court of Wards, suit against, if defective ; see Procedure wes 

WI —Constr uction—Indian Succession Act (XXXIX of 1925), section 2(h}— 
Question whether certain provisions of the Will will take effect imme- 
diately, when to be tried —Issue as to locus standi of a party, when to be 
tried— Probability, if a main thing to be considered in a probate 
case — Omission to examine the writer of a Will. 

Questions whether some provisions contained in a Will would take effect 
immediately and whether other provisions contained In it are valid or 
otherwise are questions which cannot be entertained by a Court of probate 
and will have lo be determined if proper scat are started for the 
construction of the Will. 

An issue on the question of locus standi of an objector to the grant of 
probate to contest the proceeding, is an issue which ought to be tried and 
determined asa preliminary proceeding. Such an issue should not be 
framed after the examination of witnesses. 

Probability is not the main thing to be considered in connection with the 
question as to whether probate should or should not be granted. The 
Court is to be satisfied as to whether the Will was, .as a matter of fact, 
executed and if so executed, by a free, capable and willing testator. 

There is nothing wrong in the omission to cal] the writer of the Will asa 
witness, so long as the other witnesses have been examined and they have 
given evidence of a convincing nature. 

There were certain provisions in the will which were intended to take effect 
on its execution but those provisions related to the Debutter that was 
intended to be'created by him in respect of one of the Properties that wag 
specifically described in the document. 
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Will—(Contd.): 

Clause (3) of the Will wast—" Upon my demise my wife and my daughter- 
in-law will in equal shares get the properties left by me but in all those 
properties they will bave life interest only. They will not be entitled to 
transfer the said properties by way of any gift or sale, On the demise of 
my wife my younger son will get half share cf the properties left by me 

„in absolute right. If during the life time of my wife my younger son 
dies, then the person or persons who will be the legal heirs of the said 
younger son of mine at the time of the death of my wife will get the said 
eight anna share in absolute right” and clause (4) was, “on the demisa 
of my daughter-in-law, the sons of my eldeat son will get in equal shares 
the remaining eight anna share of my properties in absolute right” : 

Held, that the above provisions satisfied the requirements of the definition of 
a Will as contained in section 2 clause (h) of the Indian Succession Act. 
Garib Shaw v Sm. Patia Dassi oes 

Dedication to deity Disposition of surplus profits for the enjoyment 
by the family members - Such dedication, if absolute—Direction that 
the sons and grandsons shall not be competent to sell or gift away, if 
valid and enforceable—Share thus obtained, if liable to be sold. 

U, by a will dedicated his ancestral and self acquired moveable and immove- 
able properties to his family deity and appointed his wife K and his eldest 
son D as managers. The will further provided that out of the profits ot 
the sald properties the managers should maintain the deities and perform 
all his usual annual festivities, and the surplus profits should be enjoyed 
in equal shares by his wife, his two sons and grandson. There was the 
further provision that the sons and grandson shall not be competent to 
gift away, sell, or alienate any portion of the said properties or to put up 
to auction or sel] any of the properties for their debts. The properties 
thus dedicated were subsequently attached by a creditor of two of the 
sonst 

Held, that the subsequent provisions relating to disposition of the surplus 
income to the members of the fanily indicated that the properties were 
not made absolute debuttar by the will. 

Held further, that the direction in the Will that the surplus income was to 
be enjoyed by the members of the family in equal shares amounted toa 
bequest of the surplus to them for their use and benefit. 

The direction that the sons shall not be competent t6 sell or gift away ot 
alienate any portion of the properties being inconsistent with the interest 
given were wholly beyond the power of the testator and must be rejected 
as having no operation. 

Held also, that under the will the sons obtained a share in the properties 
in question which after satisfying the expenses actually incurred for the 
maintenance of the idols and performance of the usua! annual festivities 
was liable tobe sold and the purchaser acquired the right, title and 
interest of the sons In the disputed properties, Annada Charan Datta 
v., Sm. Kamala Sundari Ral ts ses 
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NEW ENACTMENTS. 


The following Act of the Indian Legislature received the assent 
of the Governor G2neral on the 13th March, 1937. 


ACT NO. XIV OF 1937.* 
(INDIAN LEGISLATURE), «| : 


An Act further to amend the Indian Limitation Act, 1908, 
Jor a certain purpose. 
Wuerras it is expedient further to amend the Indian Limitation 
Act, 1tyo8, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— ; 


4. This Act may be called the Indian Limitation (Amendment) 
Act, 1937. 
2, In Article 149 in the First Division of the First Schedule 


to the Indian Limitation Act, 1908, to the entry in the first column 
the following words shall be added, namely :— 


“ except a suit before the Federal Court in the exercise of its 


original jurisdiction ”. 


Notes :—Article 149 of the Indian Limitation Act (IX of 1508) 
prescribes a special period of limitation of 69 years for any suit by 


‘or on behalf of the Secretary of State for India in Council. This 


Article will in future govern suits by a Province against a Province 
or between a Province and the Federation. The reasons which 
justify a specially long period of limitation for suits by the Crown 
against a private person hardly seem applicable where both parties 


“represent the Crown. The present Act, therefore, amends 


Article 149 by excluding from its scope suits brought before the 
Federal Court in the exercise of its original jurisdiction. 


* Calcutta Gazette, 29th April, 1937, Part V . P. a7. 
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The following Act of the Indian Legislature received the assent 
of the Governor Ganeral on the gth April, 1937. 


- ACT NO. XVI OF 1937.* - 


{INDIAN LEGISLATURE). 


An Ad further to amend the Code of Civil Procedure, 1908, 
Jor a certain furpos:. 


WHEREAS it is expedient further to amend ‘the Code of Civil 


Procedure, 1998, for the purpose hereinafter appearing ; It is 
hereby enacted as follows: :— i 


1. This Act may be called the Code. of Civil Procedure (Third 
Amendment) Act, 1937. 


2, Inthe First Schedule to the Code of Civil Procedure, 1908, 


in Order XXXII, to tule 3 the following sub-rule shall be added, 
namely -— 


“(5) A person ima under sub-iule (z) to be guardian for 
the sutt for a minor shall, unless his appointment is” terminated by 
retirement, removal or death, continue as such throughout all pro- 
ceedings arising out of the suit including proceedings in any 
appellate or sevisione Court and any proceedings in the execution 
of a decree.’ 


Notes:—Rule 3 of Order XXXII of the First Schedule to the 
Code of Civil Procedure, 1908 lays down that where the defendant 
isa minor, the Court shall appoint a proper person to be guardian 
for the suit for such minor. It has been held by the High Courts 
that an. appointment made during the course of original suit endures 


. during proceedings on appeal. There is no provision in the Code 


(requiring fresh appoirtment of guardians for the execution proceed- 
ings, following suits. It might therefore be thought that a guardian 
‘ad litem appointed during a suit continues as such till the termina- 
tion of the execution proceedings. But some High Courts follow 
„a different interpretation and one of them has held that the guardian 


` ad litem appointed by-a Court for a minor defendant does not 


continue to be the guardian in the execution proceedings without a 
fresh appointment. The present Act makes it clear that the appoint- 


- ment endures throughout all proceedings arising out of the suit 


including those in any appellate or revisional Court and those in the 
execution of a decree. 


* Calcutta Gazette, 3rd June, 1937, Part V. P. 37. 
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The following Act of the Indian Legislature received the 
assent of the Governor-General on the r4th April, 1537. 


ACT NO. XVIII OF 1937.* 


(INDIAN LEGISLATURE) 


An Act to amend the Hindu Law governing Hiniu Women’s 
Rights to Property. 


WHEREAS it is exoedient to amend the Hindu Law to give 
better rights to women in respect of property ; It is hereby en- 
acted as follows :— 


1. (z) This Act may be called the Hindu Women’s Rights 
to Property Act, 1937. 


(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas but excluding Burma. 


2. Notwithstanding any rule of Hindu Law or custom to the 
contrary, the provisions of section 3 shall apply where a Hindu 
dies intestate leaving a widow. 


3. (z) When a Hindu governed by the Dayabhaga school of 
Hindu Law dies intestate his property, and when a Hindu govern- 
ed by any other school of Hindu Law or by customary law dies 
intestate leaving separate propeity that separate property 
shall, subject to the provisions of sub-section (3), devolve upon 
his widow along with his lineal descendants, if any, in like manner 
as it devolves upon a gon: 


Pr.vided that the widow ¿fa predeceased son shall inherit in 
like manner asa son if there is no son surviving of such prede- 
ceased son, and shall inherit in like manner as a son’s son if there 
is surviving a son or son’s son of such predeceased son: 


Provided further that the same provision. shall apply mutatis 
mutandis ty the widow ofa predeceased son of a predeceased son. 


(2) When a Hindu governed by any school of Hindu Law 
other than the Dayabhag school or by customary law dies insestate 
having at the time of his death an interest in a Hindu joint family 
property, his widow shall, subject to the provisions of sub-section 
(3), have in the property the same interest as he himself had. 


(3) Any interest devolving on a Hindu widow under the pro- 
visions of this section shall be the limited interest known as a 


* Calcutta Gazette, 15th July, 1937, Part V ; Ñ 46. 
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Hindu woman’s estate, proyided however that she shall have the 
same right of claiming partition as a male owner, 


(4) The provisions of this section shall not apply to an estate 
which by a customary or other rule of succession descends to a 
single heir or to any property to which the Indian Succession Act, 
1925, applies. 

A. Nothing in this Act shall apply to the property of any 
Hindu dying intestate before the commencement of this Act, 


Notes :—The object of the present enactment is to give better 
rights to women under the Hindu Law in respect of property. In 
passing this Act the Legislature had, specially in their view, the 
position of the widow of ason who hal predeceased his father. 
The Act will apply to all persons governed by the Dayabhag School 
of Hindu Law butso far as ‘the Mitakshara School is concerned, 
it will apply only when th3 property left by the deceased is separate 
property. The Act will not have any retrospective “operation and 
will not, therefore, apply to.the property of -any Hindu dying 
intestate befure it came into operation. i 


~ 
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REVIEWS. 


Limitation and Prescription by Rai Bahadur ‘Diwan Chand ` 
Otbrai, Advocate, Lahore in three volumes: Stockists-Eas'ern Law 
House, 15 College Square, Calcutta and University Book Ag: ncy, 
Katcheri Road, Lahore. Price Rs. 12 for each volume. 

This is an exhaustive at the same time a very critical, analytical 
and explanatcry commentary on the Indian Limitation Act. Its 
learned author has already, as an erudite and laborious commentator 
cf some of the very important Indian statutes made his matk 
and in the present publication he has well maintained his reputation 
in that respect. The object cf the law of limitation is to secure 
repose and peace for socie y Ly putting an end to interminable 
quarrels over stale demards at a time when asa 1esult of the 
destructive influences of time evidence will naturally disappear and 
human memory will inevitably fade into forgetfulness and fraud and 
perjury will be brought into free play as weapons of mutual attack 
and defence. For this reason every civilised cociety has now come 
to recognise some form of time limits for actions in Court. In fact, 
the law of limitation is a great social boon and ought not to be 
branded as inequitable or” arbitrary. In the commentary under 
review tł is aspect of tle sul ject hes been fully develoy ed and from 
a perusal of it the readers will find that the provisions of the 
Limitation Act are, afterall, nota set of dry unintelligible rules 
but are founded on an extremely sensible basis. It is really a 
happy method of dealing with a legal subject to develop the theory 
and practice of law side by side, so that a man may at the same 
time know what the law-is and why it is so. It seems that in pre- 
parirg his notes, the learned author has consulted all the existing 
leading works on the subject and las given us an accumulated store 
of all good things collected from different sources. In clarity of 
conception and lucidity cf exposition, the learned author bas 
maintained his usual stancard. The legal topics have been scienti- 
fically classified and arranged in a proper order with meticulous 
care. The tediousness of long-drawn ccmmenlary has been scrupul- 
ously avoided Ly bold headlines and profuse margioal-notes, so that 
a searching lawyer can easily skip over matters not pertinent for his 


purposes and ina moment hit upon the\xact thing he wants. The 
d 
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volume of case law that has gathered round every rule of the law 
of limitation has now practically rendered it impossible for a lawyer 
to ascertain what the position is with respect to any particular 
question and it is in this respect that the learned author offers the 
greatest possible assistance. He has clearly indicated the different 
stages of evolution through which every rule has passed and the 
ultimate form it has reached. Where divergence of opinion bas 
occurred with respéct to any question of law, the learned author has 
taken particular care to group together the cases according to the 
different schools of thought with an expression of his own view of 
the law. The book has been published in three volumes, but its 
bulk need not discourage any one as any attempt to compress it 
further would have much detracted from its worth. The get up of 
the book is simply exquisite and attractive to the eye. It is a useful 
publication in every respect and is tound to prove a valuable 
addition to every law library. 


Indian Limitation Act by Kumud Nath Bhaumik, published 
by Eastern Law House, 15 College Square, Calcutta, 1937, 
Price Rs. 5. i 

This is another recent publication cn the law of limitation, but 
moderate in its ambition and scope. Evidently it has been meant 
for that section of the lawyers who are not in a position to go in 
for the high-priced publications on the subject, but all the same it 
may be said of this book, that it fulfills its purpose creditably well. 
The learned author has within a small compass given all the 
informations that are of primary importance and which one ought 
to know in connection with the subject. One very distinctive 
feature of the book is that the learned author in referring to the 
leading cases has not simply given the statements of law as found in 
the head notes of the reporte, but preferred to give brief analysis 
of the cases themselves, The advantage of this system is that it 
helps to rivet the more important cases and the legal principles 
involved in them permanently on the memory of the young learners 
and prevents bewilderment in the labyrinth of judicial precedents, 
The book will prove an excellent first aid to beginners and junior 
practitioners and is destined to secure a lasting place in the legal 
bibliography of the country. It has been neatly printed but the 
use of thick papers has rendered it somewhat unwieldy. Its bulky 
appearance may temporarily serve as an inducement to prospective 
buyers, but in the long run that will form an impediment to its 
constant user. We would expect that in its next edition an attempt 
should be made to make it more handy. 
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NOTES OF CASES. ~ 


Ellerman’s City and Hall Lines v. Asis Thomas, 1937. 
=- 


Workmen's Compensation Act (VIII of 1923), Sec 2 (I) (n), 39 Bom. L.R. 1250 
Sch. LL, cl, (VIIM ecaning of “workman” —Carpenter engaged aE 
by day to repair casts, whether workman, 

.  Acarpenter was engaged by a Company to attend at the sheds 

ina dock when cargoes were being unloaded from steamers and 

to repair broken boxes. He was paid Rs. 1-8-0 daily. He met 

with death by drowning in the course of his employment. 


The point for decision was whether the carpenter was a 
“workman” as defined in section 2 (x), cl. (n) of the Workmen’s 
Compensation Act (VIII of 1923). 

Held (per Beaumont, C. J. and Sen, J.) :— 

(x) That the term “workman” as defined in Section 2 (1), 
cl. (n) of the Workmen’s Compensation Act, 1923 includes a 
workman employed by the day or by the week or by the year. 
The expressitn “monthly wages” in the clause means wages which 
do not exceed on an average Rs, 300 a month. 

(2) Thata person employed as a carpenter to repair cases 
containing goods „which are unloaded in the port isa person 
employed inthe “handling” of goods andisa workman under 
schedule II, cl. (VIII) of the Act. 


BC. R 


1997. 
wed 


THE CALCUTTA LAW JOURNAL, [Von LXVI, 


Isap Bapuji Amijiv. Umarji Abhram Adam 


L.R. . 
39 Bom. te ae Transfer of Property At (IV of 1882), Section 9a—Hortgags— 


Prior mortgagee paying off subs:quent mortgage—Subrogation 

— Retrospective effect, 

The plaintiff who was the first mortgagee paid off the second 
mortgage on behalf of the mortgagor, and the possession of land 


"was handed over to the mortgagor. The | Jaintifi’s casé was that 


the mortgagor suggested to him to pay cff the subsequent mortgage 


„Aand that he (mortgagor). would make a gift of the property to the 


piaintiff. A deed of gift in favour of the plaintiff was executed 
the next day after the second mortgage was paid off. A few months 
later the mortgagor executed a deed of sale in favour of the 
defendants. at -o f 

The plaintifs suit for recovery of possession cf the property 
on the's‘rength of the deed of ‘gift failed on tke ground that the 
gift was not accompanied with possession. He then brought the 
present suit in which he ‘claimed that le had a clarge cn the suit 
property to the extent of the amount advanced on tke two mort- 
gages plus interest thereon. 

The points for decision were wletler tke plaintif wes sub- 
rogated to the position of the eeccrd mcrigagee, and whether 
section g2 of the Transfer of Property Act has any retrospective 
effect, : 

Hild (per Broomfield and N. J. Wadia, JJ.) — 

That where at the request of tle mortgagor, a prior mortgagee 
pays off a subsequent mortgegee, he cannct claim to Le subrogated 
to the position of the subsequent mı rtgagce in absence of an agree- 
ment to that effect with the mortgagor. 

Chhotalal Karsondas v, Vishnu Ganesh (1) distingiushed. 

Per Broomfield, J.:—Whether section 92 of the Transfer of Pro- 
perty Act, 18°2, has retrospective effect or not, it should be taken as 
a guide for determining in cases, where there is a conflict of 
authority, what equitable rules not inconsistent with the Act shoulg 
be adopted as valid in India. 

Tota Ram v. Ram Lal, (2) followed. 

Jagdeo Sahu v. Mahabir Prasad, (3) dissented from, DA 

Per N. J. Wadia, J. :—Section g2 of the Transfer of Property 
Act, as amende d in 1929, has a retrospective effect, 


B.C. R i 
(1) (1920) I. L R. 45 Bom. 597. (2) (1932) I. L. R. 54 All, 897 (F.B.) 
(3) (1933) L LR. 13 Pat, 111. 
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Veerayya v. Narasimha Rao. - |. h 1937. 


werd 
[1937] 11M. L, J. 882 
Provincia? Insobosiey Ad! (V of 1920), section 78'(2)—Suit on Sao 


`- promissory note—Debi mentioned in the insolvency ptition= 

Period b twien adjudication and annulment—Whather limi. 

tation suns-—Promissory note must be ‘proved' and not rierely 

‘provable. aE ay: ; 

The teferidant filéd an insolvency petition on 5th March, 1930, 
but was adjudicated on sth September, 1930, and the adjudication 
was annulled on 31st -August, 1932. -The debt -of the promissory 
note in respect of. which ‘the present suit was filed. had been execu: 
ted by the defendant on 4th November, 1928. 


The question for deci-ion was whether the suit on the pro- 
missory note could attract the operation of section 78 (2) of the 
Provincial Insolvency Act. 

Held (per Beasley, C.J.) ;— 

That by the mere inclusion of the debt on the promisaory note 
in the schedule to the insolvency petition, the debt was nat f 
‘proved’ ; it was at the most ‘provable’ in insolvency. Section aaa 
78 (2) of the’ Provincial Irnsclvency Act applies only to debts 7- -= JUOS 
‘proved’ under the Act and nct to celts ‘provable’. Hence the 
suit on the promissory note was barred by limitation. 

Lakshmi Bai v. Rukmaji Rao (1) followed. 

B. C. R. i a 


” 


G) (934) I-L R. 57 Mad 767.  : ERE A ah 


In the matter of the Estate of C. Govindaswamy. aa 1999. 


: ed 

Court fees—Probute duty—Apfplication in ‘oem pauperis—Pomer of t 1937 A Seed M. L. J. 859 
Court to grant relief-—Madras High Court Original Side Rules, 
O. 8, r. 1¢-—Court Fees Act (VII of 1830), section 19 I= Effect. 

` Inan application for probate made bya pauper the question. 

arose whether in view of tection 19-I of the Court Fees Act an 

order could be made granting him a Probate before the payment ‘by 

him of the succession duty." 


Ton 


1937. 
~— 
{1997} I M. L, J. 920 
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Held (fer Venkatasubba Rao, J.) :— 

That O. 8, r. 14 of the Original Side Rules of the Madras High 
Court dealing with paupers refers not only to suits but also to 
proceedings. An application for probate is clearly a proceeding 
withia the meaning of this rule,, and a Court can not only entertain 
an application in forma pauperis but also makea further order 
granting probate to the pauper without payment by him of the 
requisite court fee under Art. rx of schedule I of. the Court 
Fees Act. In such cases however . on the: ‘analogy: of” O. 33, I. 10 
of the Code of Civil Procedure, the Court, has a first charge on 
the subject matter of the pauper petition, that is, on the estate of 
the deceased. 


BC R 


Chinnaswami Aiyangar v. Kannlah Naidu. 


Transfer of Property Act (IV of 1882), section 68—-Morigage— 
Mortgagee abandoning the security and suing Jor money—Suit, if 
maintainable. x 


The plaintiff sued for money due ona hypothecation bond 
but he limited , his claim to a.money.decree .on the personal 
covenant, - stating that as the mortgaged properties had been sold 
away in a revenue sale by reason of the mortgagor’s default, he 
did not wish to take proceedings to enforee the security and was 
content with a money decree. The lower Court found that only 
one of the items had been sold but not the other item and dis- 
missed the suit holding that the proper course for the mort- 
gagee was to filea suit to enforce the mortgage ag against the 
other items. 

Held (per Varadachariar, J.):—That the suit was main, 
tainable, either treating it as one falling under cl. (c) of section 68 or 
under cl. (a) or cl. (b) of that section. Only if it is under section 


` 68 (c) the plaintiff will have an unconditional right to sue for money 


but under cl. (a) or cl. (b), he may have to abandon the security. 
The Court has no power to insist upon his filing a mortgage suit 


‘even when he does not wish to have a mortgage decree, ‘ 


BC, R 
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-- INAUGURATION OF THE FEDERAL COURT. 


The Federal Court of India started on its career on Monday, 
the 6th of December, 1937 in the presence of a unique gathering 
of representatives of the Bench and the Bar from many part3 of 
India. 


The inaugural session of the Federal Court was held in the 
Princes’ Chamber. The Chief Justice opened the proceedings by 
reading messages received from Lord Hailsham and the Chief 
Justices of the Dominions and said that he was sending suitable 
acknowledgments to them. He added that the messages came in 
away which admitted this Court to the comity of Federal Courts 
of the Commonwealth. He also received messages from the Chief 
Justices of Madras and Bombay, who were preveneee by great 
pressure of work from being present. 


Sir B. L. Mitter, Advocate Gensral of India, in giving the 
Federal Judges a-.cordial welcome on behalf of the legal profese 
sion said : 

“I have the honour and privilege to accord to your lordships 
the cordial welcome of the legal profession on this memorable 
occasion. You constitute the highest tribunal in the land to 
interpret the Constitution and to declare the rights and obligations 
under it. You are the Judicial organ of government with powers 
co-extensive with those of the Executive and the Legislative. For 
the first time in the history of British India, a tribunal has been 
set up in the country having jurisdiction over all the provinces, 
For the first time, the rule of law has been extended over inter- 
provincial disputes which hitherto had been subject to executive 
determination. My lords, the importance of this change is difficult 
to overrate. In this change lie elements of unity and coordination 
which are calculated to weld India into a nation and to accelerate 
her constitutional development, 


N 
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“It is not often realised and is seldom admitted that the most 
valuable asset of British rule in this country is the system of judicial 
administration. Our High Courts command the respect and con- 
fidence of the people in a larger measure than any other institu- 
tion in the country. They have built up this position by their 
independence, impartiality and integrity. The Federal Court is 
the inheritor of this precious heritage, with wider jurisdiction, 


higher authority and larger scope to vindicate the supremacy “of 
the law. 


“My lords, the Constitution Act, seeking, a3 it does, to distribute 
the totality of the powers of government, is an instrument of be- 
wildering complexity. Its adjustments and its checks and balances 
are extremely delicate. It has been rightly said that ‘Laws are a 
dead letter without courts to expound and define their meaning 
and operation,’ Your function in the Federal Court will be to 
expound and define the provisions of the Constitution Act, and, 
as guardians of the Constitution, it will be for you to declare on 
the one hand validity or invalidity of the statutes passed by the 
legislatures in India, and on the other to define true limits of the 
powers of the executive. The manner in which you will interpret 
the Constitution will largely determine the constitutional develop- 
ment of the country. I fervently hope that you will be inspired 
by an enlightened liberality which will at once win the con- 


fidence of the people and make a contribution to the science of 
Government. 


“The Constitution Act has given no machinery to execute your 
judgments but has provided, instead, that all authorities, civil and 
judicial, shall act in aid of the Federal Court. The early history 
of Federal Courts in other countries, and, indeed, the early history 
of some of our chartered High Courts, recording conflicts with 
executive and other authorities, might give rise to legitimate misgiy- 
ings. But the presence here to-day of four Chief Justices of High 
Courts and a number of high dignitaries of the Executive en- 
courages the hope that the civil and judicial authorities in the 
country will be helpful and will not suffer any diminution of the 
authority and dignity of the Federal Court. 


“In the discharge of your duties, you will need the assistance 
of a strong, enlightened and independent Bar. The Rules which 
you have made are expected to attract to the Federal Court the 
best that the profession can offer, fitfully perhaps in the earlier 
years but permanently in course of time. I Jook forward to the 
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day when the Federal Court-Bar will be self contained, distinguished 
for learning and independence upholding the high traditions of the 
profession, and regarded as the goal of the provincial lawyer. 
You have, My lords, taken the first step in the creation of a Central 
Bar by eliminating in your Rules, all artificial distinctions. The 
Agency system, prescribed by you, is calculated to ensure that the 
work i in the Court is done with thoroughness and expedition. On 
behalf of the profession, I offer to your lordships loyal and whole- 
hearted co-operation. I hope the relation between the Bench and 
the Bar will always be one of mutual confidence, helpfulness and 
cordiality, 

“The inauguration of the Federal Court heralds, indeed, the rich 
dawn of an ampler day for India,” l 


After Sir B, L. Mittera speech Sir Tej Bahadur Sapru assos 
ciated himself with the words of the Advocate General who is “che 
judicial head of the Bar in this country.” The day's event, he 
said, was unique in the judicial annals of India, It had already 
attracted the attention of the Dominions. It could not hava been 
started under better auspices. The court's jurisdiction was limited. 
Personally speaking, he wished that. it had been more extensive. 
Nevertheless, the Federal constitution coulj not be worked without 
a Federal Court. 


It was doubtful if the autonomous provinces could work without 
the Federal Court to interpret the {Constitution and safeguard 
rights, one against another. The court had not been started too 
toon. Quoting the saying of an authority that the Federal Court 
is the conscience and balance wheel of the Faderal constitution, 
he said that be did not doubt that this Court would live up to 
that description. It was due to the wisdom, independence’ and 
ability of the Judges of Federal Courts that Federal constitutions 
had been expounded and developed. 


The time is not distant when the Court will be called upon 
to decide delicate questions between various units of the Federation 
and the services of- the Court will be of far-reaching‘ importance. 
Ie added that there were ‘present on the occasion not only mem- 
bers of the Bar, but Advocate-Generals of various provinces some 
of which wete governed by one party and some by another. The 

` Court therefore had to support every section of this country and, 
so far as the Bar was concerned, the Court would bave notbing but 
unqualified support and respect duc to their position of dignity as 

interpreters of the Constitution. 
b x l 
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Addressing the Chief Justice of India, Sir Tej Bahadur Sapru 
said, “You have brought with you a great reputation as a scholar 
and writer on constitutional law. You are occupying tbe position 
to-day of a man who has been behind the scene and seen this 
constitution grow from an early stage. You have brought with you 
the traditions of the English Bar and Bench.” 


Sir T. B, Sapru also referred to the Chief Justice’s two Wis 
tinguished colleagues, both prominent figures in the legal world 
in India, 

The Chief Justice then made a 1eply. 

Sir Maurice Gwyer, addressing the inaugural session of the 
Federal Court this morning, thanked the Advocates General for 
their presence and speeches. Turning to Sir Tej Bahadur Sapru, 
he said: “You have in the past been closely associated in different 
spheres with all three members of this Court and we recognise 
in you not only an advocate and a lawyer whose fame extends far 
beyond his own country, but also a personal friend.” 


Dwelling on the significance of to-day’s proceedings in the con- 
_ Stitutional development of India, Sir Maurice said :—“It is signi- 
ficant for two reasons, firstly, as the Lord Chancellor as well as you 
yourself (the Advocate General of India) pointed out, because of 
the unifying influence of the central judicature, secondly, because 
the establishment of the Court implies. recognition of the fact that 
a new, perhaps the final, stage in the constitutional evolution of 
India has begun. This is the first All-India Court of Law and we 
may see in the Supreme Court of Canada and the High Court of 
Australia, also in that Great Tribunal, the Supreme Court of the 
United States, powerful forces which such a Court is able to realise 
and direct and the far-reaching influence which it may exercise 
upon the history and fortunes of a State, It becomes at once a 
crucible wherein the flux of current political thought is tested and 
refined and an anvil on which the more stable and permanent ele. 
ments of it ate hammered into shape to take their place in that 
armoury of ideas with which each generation seeks to solve its own 
problems or at least make easier the path of its successors. The 
time is ripe for the creation of a central judicature of this kind. 
There are in India to-day no longer a number of provinces under 
the tutelage of the Central Government, but eleven autonomous 
States, for so indeed, I may call them, pulsing with vigorous life of 
their own dividing with the Government of India the legislative and 
executive powers of J TTE It is in this nice poise and 
s e 
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balance of political forces that the need for a Federal Court 
becomes manifest. Nor is the name Federal Court a misnomer as 
some have thought. There is already a Federation of India, not, 


indeed that greater federation, whatever formit may ultimately 


assume which the future holds in trust for us, but the federation of 
eleven provinces associated together in an organic union. And 
the existence of the Federal Court is a sign which all may read that 
the Indian nation is on the march. i 


** But if in obeying the old maxim that it is the parts of a good 
judge to enlarge his jurisdiction, I have for a moment looked too 
far into the future I do not forget the immediate functions of the 
Court and these are of first importance. 


“Independent of Governments and parties and ical by 
the vicissitudes of politics, its primary duty is to:interpret the consti- 
tution and provide a peaceful and rational solution of differences 
which, in the absence of animpaitial independent arbiter, might 
inflame passions and even issue in violence. 


“The second, and not less important, duty is one to which I take 
it, Mr. Advocate General you yourself alluded when you expressed 
the hope that the Court, in its interpretation of the constitution, 
might be inspired by an enlightened liberality. We echo that hope, 
It will always be our endeavour to look at the constitution of India, 
whether in its present form or any other form which it may assume 
hereafter, not with the cold eye of the anatomist but as a living and 
breathing organism which contains within itself, as all life must, 
the seeds of future growth and development. 


“And let me add, I hope no canons of interpretation, which we 
may adopt, will ever hamper the free evolution of those constitu- 
tional usages and conventions for which indeed the law provides no 
sanction but in which, when the opportunity is given, the political 
genius of a people can find its most fruitful and effective expression.” 


“The Federal Court will declare and interpret the law, and that 
I am convinced, in no spirit of barren legalism. But I do not wigh 
to be misunderstood,; this Court can, and I hope will, secure that 
those political forces and currents, which alone can give vitality to 
a constitution, have free play within the limits of the law. But it 
cannot under the colour of interpretation alter or amend the law. 
That must be left to other authorities, Nevertheless, within the 
limits which I have indicated, Ido not doubt the Federal Court 
can make a unique, perhaps even a decisive contribution towards 
the evolution of India into a great qd ordered nation, a link 
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between the East and West, but with a policy and civilisation all 
its own. 


“In these great tasks the Court could not hope to succeed 
without the assistance of a strong, free and independent Bar and we 
have heard with keen pleasure Mr. Advocate Genera!, your assur- 
ance that that assistance will always be at our service. The Bar, 
no less than the bench, are ministers of justice and wa have endea-e 
voured in the rules which we have just made to facilitate the carry- 
ing out of this high mission, Weare well aware that the Indian 
Bar is at the moment passing through a difficult period. We sym- 
pathise with their anxieties and, assure that the Bar is always ready 
to co-operate with this Court, we on our part desire to promote the 
interests of the Bar in every way consistent with the requirements of 
justice.” 

“We propose, as an experiment and in accordance witha sub» 
stantial body of professional opinion, to establish two rolls of 
advocates, for senior, and for other advocates, and we believe this 
will be of advantage to both, And since the Federal Court Bar 
will be an All-India Bar, we are determined, as you, Mr. Advocate 
General have already stated, that (apart from the distinction 
between senior and other advocates) there shall only be one cate- 
gory of advocates practising before us, no matter by what door they 
originally entered the prcfession and that distinctions of nomen- 
clature and dress shall not be known in this Court. 


“I should like to say one word in conclusion. In this harassed 
and fear-racked world, a great responsibility lies upon the members 
of the Isgal profession. You do not need to be reminded that in 
more places than one theorie3 now find favour which deny to the 
private citizen any rights as against the State and which hold brute 
force to be ultimate ratio of a political system, Those who are 
present in this Court to-day have been taught what they believe to 
be a nobler doctrine ; and law founded upon that docttine is a law 
which the High Courts administer at this moment and of which the 
Federal Court henceforth becomes a joint guardian, 


“We hold that the rights of the individuil should be treated with 
no least consideration than the rights of the State, and that they 
äfe entitled to protection ftom tyranny, whether great or petty, and 
under whatsoever form of Government arising. Andit has been 
said with truth by a gteat legal historian that it is this firm convic- 
tion that the supremacy of the Law is the only security for ‘the 
maintenance of justice haa tan and man, and the only security 
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for a disciplined and ordered liberty, which gives to lawyers bread 
up in the great tradition of which I have spoken a profound sense of 
the sanctity of the. Law and of dignity of their calling. 

“What arə the essentials of that tradition? Are they not the 
mutual recognition not only of rights but of duties, the equality of 
all men before the Law, acceptance of the fact that there are two 
sides to nearly every question, readiness to give an opponent ora 
“c.itic a hearing—~all indeed that is summed up in that noble word, 
toleration? And it is not without significance that inthe happy. 
tradition of our profession all juiges are brethren to one another 
and every advocate must address his opponent, however hard fought 
the cage, as his friend. 

“But it is these same qualities which at the present day are 
also of infinite value in wider life of the State. They are the true 
civic virtues because they affect the day to day transactions of 
each of us, and the legal profession by possessing and practising 
them may profoundly influence’ contemporary thought and action. 
And I believe that an All-India court which stands firm and aloof 
amidst the ehb and flow of political theories, the victory and defeat 
of parties, the restless and eager questionings and the intellectual 
ferments of each successive generations,—a court sympathetic to 
all but allied to none—may play a great part in-the building up 
of a nation by proclaiming and cherishing those things which lie 
at the root of all civilisation, the eternal principles and verities 
which, in the phrase. of a great judge three centuries ago have their 
origin in the bosom of God. 

“This Court will, I hope, maintain the traditions of which I 
have spoken. It does so, it will render a service to the state 
which none else can render, and inthis great task it claims, and 
will I am persuaded, receive the assistance and support of all 
lawyers of goodwill, The presence of so many Chief Justices and 
so astonishing a number of lawyers from every part of India is 
of good augury. It is both an encouragement and an inspiration 
to us and we thank you from our hearts for your welcome and 
your good wishes, The volume of work before the Court will 
doubtless at first be inconsiderable but it would grow. We are 
under no illusion as to the weight of responsibility which we shall 
assume when that time comes and we humbly pray that the blessing 
of Almighty God may rest upon our labours,” 

MESSAGES. = 


The Lord Chancellor of Great Britain, Lord Hailsham in a 
message to the opening of the are Court, spsaking as the 
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head of the English Judiciary, conveyed “the good wishes of 
the English Bench to this latest-of the supreme courts which 
administer justice under the Crown” and added: “I- do so in 
full confidence, that the Federal Court -will, with wisdom and 
dignity, be guided in the language of our own judicial oath to do 
tight to all manners of people after the laws and usages of India 
Without fear or favour, affection or illwill.” 

Sir Lyman Duff, the Chief Justice of Canada, said: “The 
Federal Court will, no one, of course, can doubt, acquit itself of it 
high responsibilities in a manner not only befitting the nature of 
those responsibilities but calculated at the same time to enlarge 
the just fame of the judicature of the British Empire.” 

Sir J. G. Latham, the Chief Justice of Australia said: “The 
development of the Federal system in India will be watched with 
the most friendly interest in other Federal Dominions of the 
Crown. I believe the Federal Court is realising its responsibility 
as I know it does will add still further honour and distinction to 
British system of justice by serving the people of India in “ithe 
faithful discharge of its high duties.” 





